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UR conſtitution is, in no inſtance, more to be 1 
admired for it's excellence, than in the provi- i 
ſions made for the execution of the laws. The king, 
as the ſupreme magiſtrate, is the fountain of all judi- 
ciary authority; this is delegated by his commiſſions 
to his judges, juſtices, and other magiſtrates, for the 
protection of the ſubjects in their rights and proper- 
ties. | 
As offences againſt the laws muſt frequently hap- 
pen, in places too remote from the ſuperior courts, 
to be immediately redreſſed there; and in caſes, 
which require the immediate interpoſition of the 
magiſtrate's authority, a juriſdiction is provided, by 
which a ſpeedy redreſs may be obtained for injuries 
done or threatened, in breach of the peace, where- 
by offenders are reſtrained and bound to abide the 
ſentence of the law for their tranſgreſſions. 
A great judge has declared, That the inſtitution 
of juſtices of the peace is ſuch a form of ſubordi- 
nate government, for the tranquillity and quiet of 
* the realm, as no other part of the Chriſtian world 
* hath the like, if the ſame be duly executed.” 
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Some idea of the extent of their juriſdiction may 
be formed, from the general clauſe of their commil- 
ſion, whereby the juſtices are commanded, to cauſe 
to be kept all the ordinances and ſtatutes, made for 
the good of the peace, and for the quiet rule and 
government of the people, in all and ſingular their 
articles, according to the force, form, and effect of 
the ſame; and to chaſtiſe and puniſh all perſons, that 
{hall offend againſt the form of thoſe ordinances, or 
any of them. 1 5 

By the ſtatutes, a variety of offences are cogniz- 
able before juſtices of the peace, and ſeveral matters 
are determineable by them, according to their deſcre- 
tion; but this muſt be guided by the rules: of reaſon, 
law, and juſtice, and not by arbitrary opinion. So 
that a competent knowledge, not only, of the laws 
themſelves, but alſo, of the due manner of execut- 
ing them, will be found to be requiſite, to enable the 
gentlemen, honoured with this office, to diſcharge 
the great truſt repoſed in them, with advantage to the 
publick, and credit to themſelves. rn 

Ignorance of their duty, in magiſtrates, may be 
attended. with very injurious conſequences to the ſub- 
ject, and may often prove diſgraceful and prejudicial | 
to themſelves: informations and complaints may be 
brought againſt them before ſuperior courts, for a re- 
fuſal to do their duty, or a tranſgreſſion of the bounds 
of it; penalties are, by ſeveral ſtatutes, to be inflited 
on them for neglects of it, and actions may be 
brought againſt them, if they exceed the limits of 
their authority, to the oppreſſion or vexation of their 
fellow fubjects. But the magiſtrate, who is conſcious 
that he knows his duty, acts with a reſolution, be- 

| coming 
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coming the dignity of his office, and abſolutely ne- 

ceſſary to the due diſcharge of it. Wd. 
There have been above fifty new ſpecies of treaſon 
and felony created by ſtatutes, ſince the revolution : 
difficulty in auirinf a competent knowledge of our 
ſtatute laws, is the neceſſary conſequence of the mul- 
tiplicity and frequent alterations of them. Numerous 
penal laws, ſubjecting the offenders, in many inſtan- 
ces, even to capital puniſhment, may become ſub- 
verſive of the ſecurity, which is eſſential to the liber- 
ty of a free people, unleſs the laws are ſufficiently 
| known and attended to by the magiſtrate, to whom 

the execution of them is committed. 3 
The late tumults in ſeveral parts of this kingdom, 
having induced both Houſes of Parliament to reſolve, 
That it is the duty of all magiſtrates: of corpor- 
ations, juſtices of the peace, and ſheriffs of every 
part of this kingdom, to be particularly active in 
* executing the laws, as well thoſe for the protection 
* of private property, as for the ſuppreſſion and pu- 
* niſhment of offenders; and it being declared by 
that honourable Houſe, That ſuch violent and tu- 
* multuary proceedings (for redreſſing pretended, or 
* even real grievances) undoubtedly are treaſon a- 
< gainſt the State:? Care has been taken to lay before 
the magiſtrates, the nature of ſuch offences as have 
been reſolved to be treaſon by the conſtruction of 

Stat, 25 Edw. 3. cap. 5. YI Sf 
Though the trial of treaſon or felony does not be- 
long to juſtices of the peace, but is expreſly reſerved 
and excepted in their commiſſion, yet it is neceſſary 
they ſhould be informed particularly, what offences 
are to be conſidered as ſuch, in order to bring the by” 
| 3 ons 
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ſons accuſed of ſuch crimes to trial, and (if need be) 
to puniſhment; and that they may not be bailed or 
ſuffered to eſcape, contrary to the intention of the 
laws. | 

There have been many treatiſes, publiſhed in Eng- 
land, for the direction and aſſiſtance of juſtices; Sir 
Richard Bolton is the otily perſon (worthy of notice) 
who has performed any thing of this nature for Ire- 
land: Mr. Travers having only publiſhed a new edition 
of Bolton's work, with the addition of ſuch modern 
ſtatutes relative to the ſubject, as occurred to him; 
and Sir Richard Bolton compiled his treatiſe, almoſt 
verbatim, from Mr. Dalton's work, without other al- 


terations, than tranſpoſing ſome of the chapters, and 
inſerting the 11/6 ſtatutes, inſtead of the Engl/h acts, 
relative to the ſame matter, and omitting ſuch as did « 


not extend to or bind this kingdom. 

Several treatiſes on the crown-law, and many re- 
ports of great authority having been publiſhed ſince 
Sir Richard Holtons time, it is to be preſumed that 
materials of great value may be extracted from them 
for the improvement of what has been hitherto at- 
tempted in this kingdom, upon this ſubject. ö 

A work, has been lately publiſhed in England, in- 


| titled, The juſtice of peace and parith officer, by Dr. 


Burn, which ſeems to have been received with a very 
general approbation, as eight editions of it have paſſed 
the preſs in the ſame number of years; and is ſaid to 
be upon a plan entirely new, and comprehending the 
whole law, relative to the ſubject, brought down to 

the preſent time. | | | | 
he author propoſeth in this book to render the 
aus relating to the ſubjects it treats of, a little more 
* intelligible, than hath hitherto been done; and 
| * hath 
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« hath attempted to bring together, under one general 
title, divers articles relating to the ſame ſubject, 
« which, in the common s, are broken and de- 
te tached, under various ſeparate titles; hoping, there- 
*® by, that what hath hiitherto been thought intro- 
% ductory of confuſion, may tend to render the ſub- 
ject more perſpicuous, in exhibiting the whole un- 
« der one comprehenſive view. k. 
“In theſe large comprehenſive titles, care is like- 
wiſe taken, to be as particular as may be, without 
© injuring the connexion in the ſtatutes, by inferting 
the whole law by itſelf, relating to each ſeparate 
article. 12 0 „ 
And by this method of bringing together, into 
one general title, all thoſe ſeparate diſtinct titles, 
which have a mutual relation to and dependance 
< upon each other, the author hath avoided one 
great inconvenience, of referring the reader from 
* one title to another, and. from that: other, back 
again to the firſt, and (which is not unuſual in 
* books of the like kind) perhaps loſing the thing to 
be treated of betwixt them. 
Upon which account alſo, where one law occur: - 
* reth-under two different titles, it is uſual with him 
to inſert: the ſame under both thoſe. titles; that ſo 
the reader's attention may not be interrupted, . by 
* ſending him to ſearch other titles, and from thoſe, 
* pertiaps; others again, which have no principal re- 
lation to the matter he hath in hand. A 
« 'Alfo, upon another account, he hath ſometimes: 
made uſe of more words than otherwiſe he. would 
* have done, namely, to avoid the. frequent repeti- 
tion of the term, &c. which is a vague expreſſion, 
* and apt to create an uneaſineſs in the readers mind, 
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« for that he cannot be fatisfied from thence, how MF « 
« much, or how little is intended to be underſtood. < 
« He hath alſo been ſomewhat large in the , 
e matter of precedents under divers titles; and hate 
« .endeavoured to bring them much nearer to the ſta- MF <« 
i tutes, upon which they ought to be formed, than 
| 8 == cc 


* uſually hath been done. aa: þ 5 
« The materials which the author hath made uſe 
* of, are chiefly of four kinds, — The fatutes MM « 
at large en the ſeveral treatiſes concerning 
« the pleas of the CrOWN—— oy the reports of cales 1 06 
* adjudged in the court of kings bench- i 
and the books concerning the office of a juſtice of the 7 « 
& peace. 5 5 3 = © 
As to the ſtatutes at large, or acts of parliament; 7 « 
the author hath by no means thought himſelf at 
liberty, as Mr. Dalton and others have done, to de-. 
* liver the import thereof in his own words; but 
ähath conſtantly abridged the act, in the words of ß «© 
the act itſelf, leaving out as little as poſſible, which 
may ſeem any way material. And to each diſtinctt 
* clauſe, he hath annexed the interpretation there. 
of, where the ſame hath been determined in the 1 
court of king's bench, or expounded by other good 
* authority. VV 
Ihe treatiſes concerning the pleas of the crown, 
are thoſe of Stamford, Coke, Hale, and Hawkins. 
* Of the firſt of theſe, the author hath made little 
* uſe, further than as he is adopted by the other 
three. As to which three great authorities, where 
the law hath been declared by Lord Coke, and not 
controverted by any other, nor altered ſince his 
time by any act of parliament, or judicial deter- 
ämination, the author hath given to him the pre- 
. | ference. 
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ference. And where any of theſe differeth from 
the other, he hath noted the difference. 

* In citing of Mr. Hawkins, he hath not thought 
it allowable, as 1s uſual with others, to omit the 
ſeveral degrees of caution and aſſent, with which 
he delivereth his opinion; as, it ſeemeth, or, it hath 
been ſaid by ſome, or, it ſeemeth td be the better opi- 
non, or, it feemeth to be agreed, and the like; which 
are by no means arbitrary without much meaning, 
but are inſerted by him with the utmoſt deliber- 
ation and judgment. 

* As to the books of reports; where the caſes 
therein have been conſidered by Mr. Hawkins, and 
the other learned perſons before-mentioned, the 
author hath judged it very proper to leave the 
matter there as ſettled by them. As to the reſt, 
he hath by no means thought himſelf of ability 
to proceed in Mr. Hawkinss manner, by laying to- 
gether all the reports on the ſame ſubject, and 
thereupon extracting an opinion out of the whole; 
but hath inſerted the ſame at large, or what he 
hath thought moſt material thereot. 

* The books of authority concerning the office of 
a juſtice of the peace, are thoſe of Fitzherbert, Cromp- 
ton, Lambard, and Dalton; the laſt of which was 
publiſhed in the reign of King James the Firſt, 
ſince which time, no book under that title hath 
been allowed as ſufficiently authentick. And Dal- 
ton himſelf is much injured in the modern editi- 
ons, -in like manner as was obſerved before of Mr. 
Hawkins by delivering that as abſolute, which Mr. 
Dalton publiſhed under the ſeveral degrees of aſ- 
ſent or doubtfulneſs before-mentioned ; and which 


the author, in juſtice to Mr. Dalton, hath reſtored. 
n Where 


* 

| | 
ves » 

& 


x PNA. 

« Where Dalton hath adopted Lambard, Crompton, 
and Fitzberbert (which he doth moſt frequently in 
their own words) the author hath thought it ſuffi- 
« cient to cite Dalton's ſingle authority. And gene- 
rally, in all other caſes, where authors are agreed, 
he hath judged it unneceſſary to alledge more than 


one or two good vouchers.” 
So much of Doctor Burns work, as could be adap- 


ted to the preſent undertaking, is made uſe of, and 
the laws of this kingdom are inſerted in their proper 
places, inſtead of the Brizi/h ſtatutes: ſeveral prece- 
dents are taken from another work, lately publiſhed 
in England, by Mr. Cunningham, and many others fram- 


ed upon the 1r1/þ ſtatutes. 
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3 Il. "ION general rules to be obſerved, in the conſtruction 
2 tutes, or acts of parhaments. 
: I. Certain abbreviations made uſe f in this work. 
N order to keep the book within a reaſonable compaſs, the fol- 
"— abbreviations are made uſe of. 
The word juſtice is always to be underſtood to mean 7u/tzce Juſtice 
of Fs peace, when not otherwiſe expreſſed. 

2. The words one juſtice ſhall always be underſtood to ſignify One jultice. 
one or more juſtices : ſo that what is directed to be done by one, 
ſhall not be intended thereby to exclude others from joining with 

J him. 
7 


. In like manner, #w9 juſtices, when not otherwiſe expreſſed, Io juſtices 
ſhall be underſtgoed to ſignify #09 juſtices or more. 
4. So alſo a conviction on the oath of one witneſs, ſhall be un- One witneſs. 
derſtood to denote one witneſs or more. 
5. And two witneſſes ſhall denote #9 or more witneſſes. 23 
6. (1 2.) Shall be underſtood to ſignify one whereof is of the Quorum. 


Quorum. 


b 2 7. The 


Majority. 


Seſſions. 


Warrant. 


Judge of aſ- 
ſize. 


Mayor. 


Poor. 


Penalty. 


Overplus, 


INTRODUCTION. 

7- The juſtices in ſaſions ſhall ſignify the ſaid juſtices, or the 
major part of them. 

. The word /effions ſhall denote the general or quarter ſeſſions, 
if not otherwiſe expreſſed. | 

9. The word warrant ſhall always Ggnify warrant under hand 
and 2 where not expreſſed other wiſe. 

o. Judges or juſtices of Me ſhall be underſtood to ſignify al- 

ſo Ks of Ni Prius, Oyer and Terminer and General Gaol Deli- 


very. 


11. The word mayor ſhall always be underſtood to imply Sailiſts 
and other chief officers in corporations. 

12. Where a penalty, or part thereof, is coat to be given 
to the poor; that ſhall be always underſtood to denote the poor 
of the pariſh where the offence was committed, if not otherwiſe li- 


mited. 
13 Where a penalty is to be recovered before the juſtices of the 


peace, it is thought indiſpenſible to inſert particularly the manner 
of recovering the ſame ; 

14. But where it is to be ſued for in any of his majeſty's courts 
of record at Dublin, it is judged not neceſſary to ſet forth the ſpe- 
cial method of procedure there : 

15 And generally, where it is expreſſed, that a perſon ſhall do, 
or not do ſuch a thing, on pain of ſuch a ſum, without more, it 
ſhall be underſtood that ſuch penalty is not recoverable before the 
juſtices of the peace, but only in the courts at Dublin. 

16. In all caſes of diſtreſs and ſale, it ſhall be underſtood, that 


the overplus muſt be returned to the owner; after the ſum or 


ſums to be thereout deducted, ſhall be ſatisfied and paid. 


Lands, 


Tranſportati- 
on. 


| Blank ſpaces. 


17. Lands ſhall be underſtood to ſtand for /ands, jenements, and 
Hereditaments. 

18. Where tranſportation is directed for any offence, it ſhall al- 
ways be underſtood, that if the offender ſball return before the time 
limited, he ſhall be guilty of felony without benefit of elergy. 

19. In the blank ſpaces for the names in the precedents, in- 
ſtead of inſerting initial letters arbitrarily, it is thought it may 
be ſome {mall help to the memory that A. O. ſhall fignify the 
offender, A. I. the informer, A. V. the witneſs J. P. the Js 
tice of the peace, and the like, 


20. Alſo, 


% 
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20. Alſo, for brevity's ſake, ſums of money and other num- Figures. 
bers are uſually expreſſed by figures, and not in words at length; 
but it is to be remembered, that in the forms of warrants, con- 
victions, and other proceedings before the juſtices, they ought to 
be expreſſed in words at length, and not in figures. 

21. Where a ſtatute is ſaid to be in force, until ſuch a day, k 
month, and year, Cc. it ſhall always be underſtood to imply, 
and from thence to the end of the then next ſeſſion of parliament. 

22. Abbreviations in the names of books cited as authorities, or Citing of 
otherwiſe occaſionally noted, conſiſting for the moſt part of ſome MT - 
of the initial letters of the authors names, and other common diſ- 
tinctions, need not to be further explained. 

So alſo the names of the terms in which the ſeveral caſes were 
adjudged, to wit, Hilary, Eaſter, Trinity, and Michaelmas, are. 
expreſſed by the initial letters H. E, 7, and M. 


II. Some general rules to be obſerved, in the conſtruction of 
ſtatutes, or acts of parliament. 


To avoid repeating the ſame obſervations ſome hundreds of 

times, it 1s thought proper to premiſe the following general rules 
to be obſerved, in the conſtruction of ſtatutes or acts of parlia- 
ment. | 

1. Regularly, a ſtatute in the affirmative doth not repeal a pre- 2 far an 
cedent affirmative ſtatute. 11 Co. 61. | | — 6m af- 
But if the latter is contrary to the former, it amounteth to a frmative. 

repeal of the former. L. Raym. 160. 

2. A ſtatute made in the affirmative, without any negative ex. . 
preſſed or implied, doth not take away the common law; and tre altereth 
therefore the party may waive his benefit by ſuch ſtatute, and take u, men 
his remedy by the common law. 2 Int. 200. 

3. By repealing of a repealing ſtatute, the firſt ſtatute is revived, Repealing a 
Read. Parl. | e ee 85 

4. Regularly, where an act of parliament giveth a power or in- 8 
tereſt to one perſon certain, by this expreſs deſignation of one, all ö 


others are excluded. 11 Co. 59, 64. 


5. In 
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Power to al- 5. In all caſes, where juſtices may take examinations, or other 
e accuſation or proof, tho' the ſtatute doth not expreſly ſet down that 


oath. 
| it ſhall be upon oath, yet it ſhall be intended that it ſhall upon 


oath. Dal. c. 115. 


In whatcaſe 6, Generally, it is holden, that where a ſtatute appoints a thing 
— . to be done by one or more juſtices, without giving any appeal to 


the power the ſeſſions; there the juſtices in ſeſſions may do that thing: but 
fal. Where an appeal is given to the ſeſſions, the juſtices in ſeſſions 


juſtices. f 
cannot proceed originally therein, becauſe that method would take 
away the power of appealing. 

How faran 7. Where a ſtatute makes a new offence, which was no way 

t EY ; 

will lie where Prohibited by the common law, and appoints a particular manner 

anotherme- of proceeding againſt the offender, as by commitment, or action 


thod of pro- ; l g A 1 : 
fecution is ap- OF debt, or information, without mentioning an indictment ; it 


pointed. ſeems to be ſettled at this day, that it will not maintain an indidt- 


ment, becauſe the mentioning the other methods of proceeding 
only, ſeems impliedly to exclude that of indictment: Yet it hath 
been adjudged, that if ſuch a ſtatute give a recovery by action of 
debt, bill, plaint, information, or o7herwy/e, it authorizes a proceed- 
ing by way of indictment. 2 Haw. 211. 
8. But every contempt of a ſtatute is indictable, where no other 
puniſhment is limited. 1 Haw. 60. 
here thede- g. And whereſoever an act of parliament doth generally prohi- 
1 bit any thing, the party grieved ſhall not only have his action for 
PI his private relief, but the offender ſhall be puniſhed at the king's 
ng gere. ſuit, for the f the law. 2 oft. 16 
party grieved, ſuit, for the contempt o 2 Inſt. 163. 
y BE time 10, All actions, indictments, or informations, on penal ſtatutes, 
profecutions ; 1 's | * * 
(ball be on pe- for any forfeiture limited to the king, ſhall be brought within two 
nalſtarues. years after the offence committed; if limited to the king and pro- 
ſecutor, then within one year; and if it is not ſued for in that one 
year, then the king may ſue for the ſame within two years, after 
the expiration of that one year; 2 G. 1. c. 20. unleſs where it 
is otherwiſe directed by ſubſequent ſtatutes. 
ee 11. Many antient ſtatutes are penned in the form of charters, 
of the whole ordinances, commands, or prohibitions from the king, without 
Su mentioning the concurrence of either lords or commons; yet inaſ- 
much as they have always been acquieſced in as unqueſtionably au- 
thentick, this eſtabliſhes and confirms their authority, and the de- 
b is falved by ſuch univerſal reception. Haw#kin's preface to the 
atutes, 


12. The 
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12. The preamble or rehearſal of a ſtatute is deemed true; Preamble. 
and therefore good arguments may be drawn from the pream- 
ble. 1 Izſt. 11. But the preamble ſhall not reſtrain the ope- 
ration of the enaCting part; as where the preamble reciteth 
only a particular inconvenience, this ſhall not hinder a ſubſequent 
enacting clauſe from being underſtood in that more general ſenſe 
which the words would otherwiſe and of themſelves import, ſo 
as to take in other inconveniencies of the like kind, altho' not 


Is in the preamble. 8 Mod. 144. 1 P. Will. 320. 

Where a. ſtatute directs the doing of a thing, for the ſake Moy do ſuch 
of jagte, or the publick good; the word may is the ſame as the « thing, how 
word hall: for they are compellable ſo to do. 2 Salk. 609. ſtood. 

14. Where a ſtatute directs a penalty to be recovered in any Court of re- 
court of record; this ſhall not be intended of the quarter: ſeſſions, od. 
unleſs it be ſpecially named in ſuch ſtatute; but only of the 
courts of record at Dublin. 6 Co. 19, 20. 2 Hale's Hiſt. 29, 30. 


15. It is a general rule in the conſtruction of ſtatutes, that Higher courts 
where things of an inferior degree are firſt mentioned, thoſe of . 


a higher dignity ſhall not be included under general ſubſequent. ferigr are firſt. 
words; as where a ſtatute ſpeaks of indictments to be taken be- wentioned. 
fore juſtices of the peace, or others having power to take indict- 
ments,. it ſhall be underſtood only of other inferior courts, and : 
not of the king's bench, or other courts at Dublin. 2 Co. . 
2 Haw. 305. | 

16. Where a ſtatute gives power to the juſtices, to require any Power to con- 
perſon to do. a thing, as to take the oaths, the law implicitly re the par- 
gives them power to make a warrant to have the body before 
them; for when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf cannot be : And 
it is againſt the office of the juſtices, and the authority given 
them by the law, that they ſhall go and ſeek the parties. 12 Co. 
30. 131. 

Where a ſtatute gives power to the juſtices of the peace, Neceſſity of | 


to — and determine an offence in a ſummary way; it is neceſ- hr us nag 


ſarily implied, and ſuppoſed, as a part of natural juſtice, that the 
party be firſt cited, and have opportunity to be heard and an- 
ſwer for himſelf. 1 Haw. 154. | 
18. Where an act of parliament gives power to two Nane Two juſtices 
finally to hear and determine an offence, it is neceſſarily ſuppoſed, 195 aa m— 


that they ſhall be both together, or, which is the ſame thing in 
other 
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other words, that they ſhall hold a ſpecial ſeſſions for that pur - 
poſe. And the like is, when they are to do any other judicial 
at. For it is unknown to the laws of England, that two 
perſons ſhall act as judges in the ſame cauſe, when at the ſame 
time one of them is in one part of the county, and the other in 
another. 

19. Where a ſtatute appoints a conviction to be on the oath of 
one witneſs ; this ought not to be by the ſingle oath of the in- 
former ; for if the ſame perſon ſhould be allowed to be both pro- 
ſecutor and witneſs, it would induce profligate perſons to com- 
mit perjury, for the ſake of the reward. L. Raym. 1545. 

20. Where a ſtatute directeth, that a perſon ſhall be convicted 
of an offence, upon the oath of one or more witneſſes, and faith 
nothing of the confeſſion of the party ; yet if the offender ſhall be- 
fore the juſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion : for confeſſion is ſtronger evidence than the oath 
of witneſſes. Dalt. 109, 162. Str. 546. 

21. Where an act of parliament gives power to the juſtices 
of the peace, to take order in any matter, according to their diſ- 
cretions ; this ſhall be underſtood, according to the rules of rea- 
ſon, law, and juſtice, and not by private opinion. 5 Co. 100. 

22. It may be laid down as an invariable rule, that the lau 

favours liberty: So that in the conſtruction of a penal ſtatute, 
where the interpretation is dubious, that ſenſe muſt be purſued 
(all other things being equal) which is more beneficial to the 
ſubject, or the party ſuffering. Thus, where an act directs, that 
the juſtices ſhall commit an offender to priſon for 12 months, the 
juſtices may not alter the words, and commit him for à year; for 
in this reſpect, 12 months and one year are not the ſame ; but 
the months muſt be computed at 28 days to the month, and not 
as kalendar months, unleſs it be fo expreſſed in the act. TY, 

23. To ſay that a perſon ſhall forfeit generally, or that he 
ſhall forfeit to the king, is all one; for the king ſhall have every 
forfeiture not otherwiſe limited. 11 Co. 06. 

Except where a forfeiture is given in lieu of property and in- 
tereſt ; for there it ſhall go to the party injured. 1 Rolle Rep. go. 

| For whereſoever a ſtatute giveth a forfeiture or penalty, againſt 
him which wrongfully detaineth or diſpoſſeſſeth another of his 
duty or intereſt ; in that caſe, he that hath the wrong ſhall have 


the 


Eing's pleaſure, are always to be underſtood of the king in his 
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the forfeiture or penalty, and ſhall have an action for the ſame 
upon the ſtatute at the common law, and the king ſhall not have 
the forfeiture in that caſe. 1 It. 159. 
24. Where a ſtatute faith, that ſuch a perſon ſhall pay fine and Fine and ran- 
ranſom to the king; in legal underſtanding, ſuch fine and ranſom "44 
are all one : for if they were divers, then ſhould the party pay 
two ſums, one for the fine, and another for the ranſom ; which 


was never done. 1 Inft. 127. 


25. Acts of parliament that ſpeak of fines or ranſoms at the At the king's 
pleaſure, 


courts by his juſtices. 1 H. H. 375. 

26. It is ſaid, that whereſoever a juſtice of the peace is im- Where 2 pow- 
powered, by any ſtatute, to bind a perſon over, or to cauſe him cn 13 
to do a certain thing, and ſuch perſon being in his preſence ſhall plied. 
refuſe to be bound, or to do ſuch thing; the juſtice may com- 
mit him to the gaol, to remain there till he ſhall comply. 


2 Haw. 116.. 
27. When a ſtatute appoints impriſonment, but limits no time Impriſonment, 5 


when ; it ſhall be immediately. 8 Co. 119. when. 
28. When a ſtatute appoints impriſonment, but limits no Imprifonment, | 
time how long ; the priſoner in ſuch caſe muſt remain at the 8 


diſcretion of the court. Dalt. 410. 


29. Wherever a ſtatute makes any offence felony ; it inciden- ay makſeg 
an ONence Ie- 


tally gives it all the properties of felony at common law. Jon 


I Haw. 1og. 
30. Therefore an a0 of parliament that makes an offence fe- Miſpriſion. 


lony, doth conſequently introduce the puniſhment of concealing, 
that is, miſpriſion of felony ; and every offence made felony by 


act 5 parliament, includeth miſpriſion. 1 H. H. 708. 
An act making a new felony, extendeth not to infants un- Infants. 


der 55 years of age; but if they be of that age it binds them. 


1 H. H. 706. 
32. Not only thoſe crimes hich are made felonies by the Life and mem 


expreſs words of any ſtatute, but alſo thoſe which are decreed to de 
have or undergo judgment of life and member, do become felonies 
thereby, whether the word Dk were mentioned or not. 


1 Haw. 107. 


33- But an offence ſhall never be made felony, by the con- Body and 
ſtruction of any doubtful and ambiguous words of a ſtatute ; and 999% 
therefore if it be only prohibited under pain of /orfeiting body and 


goods, or of being at the king's will for body, lands, and goods, it 
c ſhall 
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ſhall amount unto no more than a high miſdemeanor, puniſhable 
by impriſonment or the like. 1 Haw. 107. 

34. All felonies by the common law have the benefit of 
clergy ; therefore where a ſtatute enacts a felony, and ſays, tie 
offender ſhall ſuffer death, clergy lies notwithſtanding, and is never 
ouſted without expreſs words. 3 Inf}. 73. 2 Haw. 342. 

35. Saving of dower in a ſtatute making an offence felony, is 
ſuperfluous ; for by the 1 Ed. 6. c. 12. Dower is not loſt by the 
felony of the huſband. 7 17. 

36. Where a penalty is given to an informer upon a penal 
ſtatute ; he ſhall have no o, unleſs the ſtatute itſelf directs it, 
but he ſhall pay his coſts out of the penalty. 2 Haw. 274- | 

Therefore where a juſtice hath power to inflict a pecuniary pe- 
nalty, not exceeding ſuch a ſum ; he may do well in ſuch . 
to conſider the coſts of proſecution. 

37. No damages can be given to the party grieved, upon an 
indictment, or any other criminal proſecution; and where by 
ſtatute damages are. given to the party grieved, it ſeems that they 
cannot be recovered on an indictment at the ſuit of the king, 
grounded on ſuch ſtatute, unleſs ſuch method of recovering them 


be expreſly given by the ſtatute ; but that they ought to be ſued 
for in an action on the ſtatute, in the name of the party grieved. | 
But it is every day's practice in the court of king's bench, to in- 


duce defendants to make ſatisfaction to proſecutors, for the coſts 
of the proſecution, and alſo for the damages ſuſtained, by inti- 
mating an inclination on that account to mitigate the fine due to 
the king. 2 Haw. 210. 

39. Where a ſtatute gives 7reble damages; the juſtices are not 
to aſſeſs the damages, and then treble them; but the jury ought 


to find the damages, and then the juſtices are to treble them. 


Cro. Car. 449. 


39. An act inflicting a penalty for a ſecond offence, mak dine 


be underſtood, after conviction and judgment for the firft offence ; 


and the ſecond offence muſt be committed after the firſt con- 


viction, and judgment thereupon given; for it doth not appear to 


be an offence, until judgment by proceeding of law be given a- 


gainſt the offender. 2 Inft. 468. 

And the indictment for a fecond offence, * recite the record 
of the firſt conviction; and upon the evidence, the record of the 
firſt conviction muſt be proved: but the matter of the firſt con- 
viction ſhall neyer be re-examined, but muſt ſtand for granted. 
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Aſſault and Wattery. 


I. Aſſault, whet. 
II. Battery, what. 


III. In what caſes they may be juſtified. 
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Baſtards, 
J. Wha ſhall be deemed a beſtard. 

II. Murdering a baſtard child. 

L. Capacity of a baſtard child as te 


inberitance. 
9 Len Ales Battery. See Aſſault. 
Ateachment. - - e houſes. See Ang. 
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Bail. 
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Bargain and Sale, See W | 


Batrratry, 
J. M bat it 5s. : 
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II. Concerning butter and tallow caſs. 


III. Concerning the packing and weigh- 
ing of butter and tallow. 


IV. Exporting of butter and tallow. 
"Buying of Titles, 

I. By the common law. 

IT. By flatute. 


Carriers, 
Cattle, 
I. Concerning the bringing of cattle 
into England. 
I. Buying and ſelling of cattle. 


IL. Steating, killing, or maimm g of. 


cattle. 


Certiotati. 
J. In what cafes it is grantable. 


IT. How to be granted and allowed. 


II. Thy effect of tt. 
IJ. The return of it. 


5 Challenge. See Furozs. 
Champerty. See Maintenante. 


Chance medley. See Homitide. 0m 


Theat. 


J. By the common law. 
I. By flatute. 


Church and Charch Pard. 


Churchwardens. 
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IT. Chufing and ſivearing of church- 
wardens. 

II. Their duty in levying rates. 

IV. Their duty as to repairs; and 
therein concerning church ſeats. 
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VI. Concerning preſentments. 

VII. Their accounting. 
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I. Clergymen 


IT. Benefit of clergy. 
J. Original of the benefit of of clergy. 
IT. By what perſons it wy be de- 


manded.. 


IT. In what cafes it may be demanded. 
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peace. 
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juſtices of the peace. 
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VII. Concerning the expences of Bit 
—_— - 

VIIL Concerning hit account and re- 
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Conviction. 
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L. Cutting corn growing. 

I. Leaſing corn. 

IV. Burning corn in the firaw. 

V. Exportation of corn. 

VI. Inland carriage of corn. 
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I. What goods may be diſtrained, and 
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Egyptians. See Vagrants. 
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II. Eſcape ſuffered by a private perſon. 
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V. Of the manner of giving evidence. 
Examination. 
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Execution. 
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action at law. 
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VI. How puniſhable on a certiorari. 
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Foꝛfeitute. 


J. Of forfeiture of lands and _ 
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"Eo corruption of blood. 


Fozgety. 
See Lewdnels. 
Fraud. See Cheat. 
Fruit and Fruit- trees. See Mood. 
Fuller's earth. See Moollen ma⸗ 
nufacture.. 
Game. 
I. Origin of the diſtin&t property 
in game. 
II. Certain obſervations concerning 
foreſts, chaſes, parks, and war- 
rens. 
III. Concerning gamekeepers. 
IV. Quali- 
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TV. Qualification by eſtate or degree Highlbays. 
to kill game; with the puniſh- I. Yhat is a highway. 
: ment of perſons unqualified. H. Apporntment of the ſurveyor. 
V. Laws for preſerving the four foot- III. Who ſhall repair. 
ed game in particular. IV. The proportion of labourers and 


VI. Laws for preſerving the _ carriages. 
ed game in particular. V. Providing materials. 

VII. Laws for preſerving the game VI. Concerning the Ax days work. 

of fiſh in particular. VII. Of annoyances in general. 

Gaming, VIII. Dztches adjoining to the high- 

WAay. 
| Gaol and G aoler, IX. Hedges adjoining to the highway 
I. Building and repairing of gaals. X. Straw, dung, ſtones, timber, laid 
II. Yho ſhall have the keeping of gaols. in the highway. 

III. Gaoler ſhall receive crimmals. XI. Gate erected acroſs the highway. 
IV. How they ſhall be maintained. XII. Encroachments on the highways. 
V. Selling of ſtrong liquors an gaols. XIII. Nuſance by unlawful breadth 
VI. How they ſhall be reſtrained and and tire of wheels. 


kept. XIV. Breadth and widening of high- 
VII. Of gaolers permitting eſcapes. Ways. 
VIII. How they ſhall be delivered. XV. Preſentment or indictment of the 
highways in general. 


Good behaviour. See Hurety. vera; | 
Grand larceny. See Larcenp, XVI. Power of the juſtices to puniſh 


Greyhound. See Game.  * | _—— 

Habeas Corpus. See Ball. XVII. Tarnpites. 
Hares. See Game. | Homitide. 
Harepipes. See Game. I. Fuſtifiable homicide. 


| r d Pe „II. Homicide by miſadventure. 
Wawäets an pedlats III. Homicide by ſelf defence. 
Hawks and hawking. See Game, xy- Manſlaughter. 


Hays. See Game, V. Murder. 
Heartth-money, VI. Self-murder. 
Heath. See Game. | Hoꝛles. 
Bodge n - Sec as. Houſebreaking. See Burglarp and 
Hides and Skins. Larceny. 


High conſtable. See Conſtable. Þouſe of toꝛꝛection. 
High treaſon. See Treaſon, Due and Cry. 
Highwaymen. See Hobbery, Hunting. 
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Hunting. See Game. 

Huſband. See Mife 
Ideots. See Lunaticks. 1 | 
Impriſonment. See Arreſt, Com- 


mitment. 
Inceſt. See Lewdnefs. 


Indictment, _ 

I. Indifiment,, what. 

II. What offences are indicrable. 

III. Within what time an indietment 
ſhall be brought. 1 

IV. How far ſeveral offenders or þ- 
veral offences may be joined in one 
 indiftment. 

J. Whether the grand jury may exa- 
mine witneſſes againſt the king. 

VI. How many witneſſes are requiſite 
to an indiftment. >» 

VII. Whether a grand jury may find 
an indiftment ſpecially. © 

VIII. Indiftment to be in Engliſh. 

IX. Form of an indictment. 

X. Charges of an indiftment. 


Infants, 
Ingroſſing. See Fozeltalling, 


Inns, Innkeepers. See Alehouſes 


Inſolvent debtors. See Debtozs, 
Journeymen. See Servants. 


Jutoꝛs. 


I. Who may or may not be jurors. 


II. Of making and n liſts of 


jurors. 


Hi. Of the ſheriff's 8 and 


returning jurors. 


ys Of the challenge of j Jurors. 
. Of the demeanor of jurors in 
"hs their verdict. 


VI. Of the indemnity and puniſh- 
ment of jurors. 


þ 


An Alphabetical Table of the Titles. 
. Juſtixes of peace 


I. The office, of conſervators of the 
peace at the common law, before the 
inſtitution of” juſtices of the peace. 


II. The commiſſion of the juſtices of the 


peace, founded on the ſtatute lan. 


2 The juſtice of the Peace.“ his oath . 


/ Office. 

I. Of fees to be taken by juſtices of 
the peace. 
V. Some general directions relating to 

juſtices of the peace, not falling un- 
der any particular title of this book. 
VI. Their indemnity and protection by. 
the law, in the right execution of 
their office ; and their fangen, for 
the omiſſion of it. 


Labourers. See Servauts. 
Lamps. 

J. Erecting lamps in market-towns. 

I. Valuation of 2 for lamp-mo- 
ney. | 

TIT. Applotting and leuying lamps money 

TV. Penalty for wy or extin- 
guiſbing lamps. 4 

Landlord and tenant. See Diltreſs. 


Larceny, 


J. of grand larceny in general. 
II. Of petit larceny. 


III. Larceny from the perſon. 
TV. Larceny from the houſe. 

V. Larceny in à booth or tent. 
VI. Stealing horſes or cattle. 


VII. Recerving ſtolen goods, 


VIII. Receiving à reward for belping 
to ftolen goods. 


I. Charges of proſecution and convio- 


tion how to be paid. 


d Leather. 


An Alphabetical Table of the Titles. 
Leather. IV. Wages to be paid in money. 


J. Of hides before they come to the tan- V. Over-charging employers. | 
| VI. Aſaulting maſters or fellow jour- 


ner. 
IT. Of the tanning of hides. 8 neymen. 
II. Of the currying of hides. VII. Embezzling material or tools. 


I. OF the felling of leather, or ex- VIII. Receiving embezzled goods, &c. 


porting it. IX. Goods, &c. found upon ſearch. 
TLectutet. X. Damaging or deftroying goods, &c. 
Beet, Mariners. See Stamen. 
Letter. Marriage, 
Lewdnels. Maſter. See Servant, Apprentice. 
. n Meaſure, See Weights, = 
2 3 Libel, Metal. See Pewter. | 4 
cy eF Militia, {| 
th OS ahl _ . by 4. Appointment 9 lieutenants and 2 


I. How: puniſbable. cers. 


Lin en Mannfact ute 3 or ming, training, and leading the 
I. Of penalties under this title. —_ 
II. Of unlawful:combinations. III. Perſons chargeable to find n men. 


III. Of gourney-men and apprentices. . nm, 1 7 7 
IV. Damaging materials or tools. _ " gel. ee, 4 5 n = EIS 


| Lotd's Da Y. „ horſes. and arms. 8 1 
Lotteries. See Gaming. pr Puniſhment of diſobedience and em- 
.Lowbells. See Game. | | bezzlement.' | 3 

| L anartic ks. I. Stores 0 tre prong” militia- 1 
Lurcher. See Game. | arms.” 6 
Madmen. See Lunaticks. | Miller. 4 
Walm. | Mines, | 
Mainprize. See Bail. Miniſter. See Publick worſhip. 
Maintenance, NMliſadventure. See Yomicide, 

1. Of maintenance in — Miſdemeanor, 

II. Of champerty'i in particular. Miſpriſion of felony. See Felonn. 
III. Of embracery in particular. _ Miſpriſion of treaſon. See Trea- 
Manſlaughter. See Homicide. ſon. 

Mannkaaures. Mittimus. See Commitment. 
I. Unlawful combinations. Money. See C on. | 
. Leaving work unfiniſhed. 1 8, Murder. See Homicide. 

II. Employing artificers retained by Muſter. See Soldiers, Wilttia. 


others. Mute. 
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Mute. 


Navigation. See Rivers. 

Nets. See Game. 

Night walkers. See Surety. 
Noblemen. See Peers. 

Non conformiſts. See Difllenters, 
Non compos. See Lunaticks. 


Nulance, 
J. What it is. J 
IT. How it may be removed. 
IL. How puniſhed. 
Daths. 
I. Of oaths in general. 
I. The common forms of . 
IL. Quakers oaths. 
II. Oaths of Infidels. © 
Dffice, 
J. Quahfication for offices in general. 
I. Penalties for neglecting to qualify. 
Orchards. See Game. 
Outlawry See P2oceſs. 
Papiſts. See Poperp. 
Pardon. 
Pariſh⸗churches. 
Patliament. 
Partition 
Partridge. See Game. 
Pawning of goods. See Cheat. 
Peace. See Hurety, 
Pedlars. See Yawkers. 
Peers, 
petjury and luboꝛnation. 


I. Of perjury and Man by the 


common law. 

II. Of perjury and fubornation by the 
ſtatute of Eliz. = 

III. Of maters common to them both. 


Perſonating bail. See Bail. 
Petition, 

Petit larceny. See Larcenp, 
Petit treaſon. See Treaſon. 


Pelbter and other metals. 
Pheaſants. See Game. 


Phyſicians, 
Pick-pocket, See Larceny. 


Pigeons. See Game. 
Pilloꝛy and tumbyel, 

Plague. 

Pluries capias. See Pꝛoteſs. 

Poiſon. See Homicide. 


Polygamy, 

Popery, 

T. General obſervations. 

II. Popiſh ſupremacy oppoſed and a- 
bohſhed. .. 

III. Concerning the F 5 preſentation 
fo benefices. 

IV. Bringing bulls and other inſtru- 
ments from Rome. 

V. Popiſh books and relicks.. 

VI. Foreign education of Papifts. 

VII. Penalty of perverting others, or 
being perverted to popery. 

VIII. Feſuits and popiſh priefts. 

IX. Saying and hearing maſs. 

X. Penalties for not going to church. 


AT. Papiſts confined to their habitations. 


XII. Shall not teach ſchool. 
XIII. Marriages by popiſh prieſts. 
XV. Burying in ſuppreſſed monaſteries. 


XV. Popiſb pilgrimages. 


AVI. Arms of papiſts. 

II. Horſes of papiſts. 

XVIII. Tendering the oaths to papiſts. 
Pound-breach. See — 
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Pꝛaemunire. Robbery, 
Pzelentmentr, I. What is is. 
Priſon and priſoner. See Gaol, I. Widening of highways to prevent 
Pꝛiſon⸗bꝛeakin g. robberies. © 
Privileged place, See Keſcue. by - / Aſjaulting with an intent to rob. 
Pzoceſs, IT. Levying hue and cry on a robbery 
Profaneneſs. See Blaſphemp. committed. 
Proteitett diffenters. See Diſlent⸗ V. Hundred, when liable to anſwer 
ers. damages. 
publick Wozthip, 71. Manner of bringing the ou a- 
purve voꝛs gainſt the hundred. 
Nuakecs : VII. Damages how to be levied and 
: / 
Qualification. See Oaths. =. 111 Kenan for apprebendin 4 rob- 8 
Quarentine. See Plague. m=_ 8 I 
Raye, IX. Pardon for diſcovering an accom- 77 
J. What it is. phee. 
II. Evidence on an indiftment of rape. X. Principal and acceſſary in r robbery. 
| a= 
II. Puniſbment of rape. Puniſhment of robbery. 
L. Principal and acceſſary. XII. What ſhall be done with the 
x Recoguiza nee, goods of whech à perſon is robbed. 
Recuſants. See Popern, | Om See Riot. 
Regrator. See F ozeſtaller. n dee Publick Wozſhip. 
Releaſe. Gee Suretp. | | Sacrilege. | See Farcenp, Burglary. 
Rent. See Diſtreſs. Salmon. | See Game. 
Reſtitution of ſtolen goods, 8 ä 
Riot, rout, &c. Search Warrant. 
I. What is a riot, rout, or unlawful Self defence. See Homicide. 8 
aſſembly. | Self murder. See DHomictde. 8 
II. How the fame may be reftrained by __ Servants, 8 
a private perſon. J. Rating wages. S 
IL. How by 4 __— or other peace II. Payment of wages. 8 
At wy It. Complaints againſt fr van. 8 
ow by one juftice. 8 EV. Servants ſtealing the maſter's go 
F. N | &g aft, goods. 
aww by uo juſtices. = V. Aſaulting the fe or fellow er 


VI. How by proceſs. out of chancery. vants. 
Rivers and nalngation, PI. Firing 


. 4 4 —— 
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Vl. Firing 0 re V. How the pitt whrrant may be ſu- 
VII. Unttwful tonifinatione.” OP perſeded. +15 5 

VIII. Teuding work eee, VI. How the peace warrant yi! be 
IX. Diſcharging fervants,  _ executed. 

KX. Hiring without a Heber ge. + VII. What otight to * FA Ow of a 
XI. N. Beba, of nurſes. recognizatice of the pace. 

_ Sefliotts. VIII. Heu ſuch Madgrhacnce e be 
.lt certified. 0 


Sheep. IX. Hb 8 3. 
Sperxitt. | Forfeited 1 


Ships. X. How the recygnizance * forfeit 
Skins. $6 Utarher. 288 78 > ach recognizance * be 
e $lanber, hi diſcharged. 


Surety fo2 the good behavi- 


Snares. See Gute. 


Sodomy. See Bugg err. Oli. 
Soldiets. * J. For: what mjbrbeninr it is to be 

1 OE. l required; . 
II. Tnliſting fildiers. EEE II. For what-it a * n 
III. Muſter. 2 Surgeon. See Phhſictans. 
IV. Carriages. Suſpicion. See Arrelt, nt. 
V. Billetting. To Swans. See Game. NA 
VI. Deſtroying the game. 5 Sega ting. 
VII. Sued for debt. | J n See Leather. 
VIII. Guilty of crimes. | Tenant. See QDiltreſs. 
IX. Pay. Theft. See Larceny, 
X. Deſerting. Theftbote. See Felonp. 
AT. Setting up trades ofter Fhetr if Threatning. See Suretp. 

charge. Tiles, 


Squibs. See 1 

Stabbing, See Homictde. Ti 
2 thes. 

8 des eee I. Of ſmall tithes and other church. 

Subornation. See Perjurp.. rates and payments. 


3 II. Puniſbing combinations. - 
Sunday. See Lord's Dan. III. Of raren. for tithes in the. 


Surety fo? the Peate. ſpiritual court. 
J. For what He Jarety- of the pace Tob Aceo, . 
ſhall be granted. Tools 5 
I. At 4 requeſt it ſball be granted.  . Orv. N 
HI. Againſt whom it Hall be granted. Don. 8 
IW. In what manner it ſhall be granted | Tranſpozta . wt 


Tin. See Pewter. 
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14 Fd. zi Fe. 1. c. 10. gaol, \berlff © 4 16 K. 2. 62. forcible entry, riot 
18 Ed. 3. ft. 2. c. 2. juſtices 16 K. 2. c. 5. popery, fremunire 
19 R. 2. c. g. game 


20 Ed. 3. c. 4. maintenance 
| 25 Ed. 3. c. 14. forfeiture, proceſs 07S Qi May 

5 77% e 

5 Fa. 3. fl: 5. c. 2. Vac id treuſon 8 Hen. IV 

1 4 baue, 22K 
2 i ery, | hs 
2 El. 4 c. 2. — * 4 H. 4. c. 5. ſheriff 

7 Ed. 3. ft. 2. c. 8. jurors 5 H. 4. c. 3. watch f 
I Za 3. C. b. coroner" 5 H. 4. c. 10. commitment, gal 9 
25 Ed: 3. e. 5. foeriff - 221471 7 
28 Ed. 3. c. 11. robbery 7 H. 4. c. 8. popery 6 
28 Ed. 3. c. 131 * : . 13 H. 4. c. 7. riot $ . 
31 Ed. 3. fl. 1. c.15. ir Tak. TE br 
34 Ed. 3 Co I. alehouſes, an, barators, Hen. V. — n | {2 4 

juftires, riot, ſurety. | FI 7 
34 Ed. 3. c. 8. juſtices WS, 1 H. 5. c. 4. ſberiff 3 
34 Ed. 3. c. 8. jurors 1 H. 5. c. 5. addition, indiciment 1 
34 Ed. 3. c. 22. . 1 2 H. 5. c. 4. poor, ſeſſions VV 
37 Ed. 3. c. 19. gam 2 H. 5. c. 8. riot | 
38 Eg. 3. f. 1. (312, Joes 2 H. 5. c. 9. riot 
42 Ed. 3. c. 9. eftreat 2 H. 5. ft. 2. c. 1. juftices 
50 Ed. 3. c. 5. arreſt, churchyard, clergy- 3 H. 5. ft. 2. c. 4. popery 

men, public e | 9 H. 5. c. 10. coals 


1 R. 2. c. 4. maintenance 2 H. 6. c. 15. game | _— 
1 R. 2. c. g. maintenance 8 H. 6. c. 8. weights : W | 
1R 2. c. ANWpP:. 5. 8 H. 6. c. 9. forcible entry, jurors 'Y 
1 R. e. c.15. churthyard; \ clergymen; 8 . 6. c. 10. | 2 
publick worſhip TX ©. 12. larceny 
2 N. 2. V. " HF 4. lande 8 HF. 6. C. 14. riot 
2 K. 2. fl. 1. c. 15. arreſt 8 H. 6. c. 22. wool 
32. . $4. $f 8 H. 6. c. 29. jurors 
5 R. 2. c. 8. forcible entry 11 H. 6. c. 6. juſtices 
6 R. 2, c. G, rape © 14 H. 6. c. 4. Dion, 
/ J K. 2. c. 12,, popery 18 H 6. c. 19. ſoldiers 
5 12 R. 2. c. 10. ſeſſons + 20 H. 6. c. g. women 
12 K. 2. c. 11. ſlander” 23 H. 6. c. 8. ſheriff. 
12 R. 2. c. 15. ppery” 23 H. 6. c. 10. ſheriff 
13 K. 2. c. 7. juſtices 27 H. 6. c. vo. arteſt 
13 R. 2. c. 13. game 31 H. 6. c. 9. women. 
13 K. 2. c. 19. game | | . 
13 K. 2. J. 2. c. 1. pardon, rale Fav. . 
13 22 h 2. C2. Popery As 3 i» 4 * * 1 N 
3 K. 2. J. 2. „„ | 
14 K 2. 2 %% . 1 Bd. 4. c. 2. proceſs, torn. 
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3. commitment, gaol 
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. 3. butchers 

. 12. clergymen 
. 20. information 
. 1. ſoldiers 
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. 15. countyraourt. 
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c. g. ſervants 
c. 12. tithes 
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Edw. VI. 


i Ed. 6. c. 1. publick-worfhip: 


x Ed. 6. c. 12. treaſon 
2 Ed. 6. c. 1. publick worſhip» 
. £. 25. county-court 


6 
6. c. 4. churchyard 
6 
6 


. C. 11. forfetture 


c. 14. Foreſtalliug 


2 El. c. 2. churchwardens, common 
prayer, diſſenters, Lord's-day, publick 
worſhip 

5 El. c. 1. popery 

8 El. c. 3. ſheep 

II EI. . 3. c. g. ſervants 

13 El. c. 2. popery 

18 El. c. 7. women 

23 El. c. 11. popery 

27 El. c. 2. popery 

28 El. c. 1. perjury 

28 El. c. 2. witchcraft 

28 El. c. 3. forgery 

28 El. c. 6. coin 

29 El. c. 6. popery 

35 El. c. 2. Popery- 


James -I. 


3 7 c. 4. popery/ 

3 L £5. popery _ | 

i 4 £7 bis 
ghways 

21: J. c. 28. ſanctuary 


Charles I. 


1 C. c. 1. Lord's-day 
10 C. J. 2. c. 1. inrollment 
10 C. ff. 2. c. g. diſtreſs- 
10 C. J. 2. c. 6. ſlander 
10 C. J. 2. c. 13. coroner 


10 C. ff. 2, c. 14. juſtices. 
. ö 10 C. 


10 C. V2. 
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5 W. c. 13. pardon 
7 W. c. 4. popery, ſchoolmaſters 


c. 16. churchwardens, con- 


ſtable, juſtices 


10 C. J. 2. 
10 C. J. 2. 


10 C. J 2. 


10 C. J. 2. 
10 C. V 2. 
28 
10 C. 


c. 18. bail, evidence 

c. 19. acceſſary, homicide 
c. 20. buggery 

c. 21. polygamy 

c. 23. corn 

c. 25. diſtreſs 


2. c. 26. bridges 
c. 14. fiſh 
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. 9. jurors 
. 10. ſurety 
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16. vagrants 
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Acteſſat x. 
L Of acceſſaries in general. 
II. Of. acceſſaries befare the fact. 
LI. Of. acteſſartes, after the fat. 
L. How: they are to be proceeded again. 


I. Of. acceſſaries in general. 


 CCESSARY. (guaſi accedens ad culpam). is be that: is not the; chief acceſſuy,” - 
> - attor, but one thatiis concerned in tbe felony, by commandment,” ai. what. 
Nor receipt. c | is r * 
2 In the higheſt capital offence,” namely, high treaſon, there are no ae ;- In the hicheſt 
ceſſaries, neither before nor after; for the conſenters, aiders, abetters, and N * 
knowing receivers and comforters of traytors,, are all principals. 1 Hales 
But yet as to the courſe. of proceeding,. it hath been, and indeed ought * 

to be the courſe, that thoſe wha did actually commit the very fact. of treaſon, 

ſhould be firſt tried, before thoſe that are principals in the ſecond. degree; 

becauſe otherwiſe this . inconvenience might follow, that the principals in - 

the ſecond degree might be convicted, and yet the pringipals:in the firſt de- 
gree may be acquitted, which would be abſurd, 1 F. H 613. 1. | 

3. In caſes that are criminal, but not capital, as in petit larceny and ref In the loweſt ' 

pa/s, there are no acceſſaries; for the acceſſaries before are in the ſame de- J Celle 
gree as principals; and acceſſaries after, by receiving the offenders, cannot | 
be in law Under; any penalties as ac ies, unleſs the acts of parliament 2 

that induce thoſe ＋ ties do expreſly extend to receivers or comforters, as 

ſome do. 1 H. H. 613. 1 | | Sy 

4. It remains therefore, that the buſineſs of this title of acceſſaries refers'a beſfifies on- 
1 2 7 whether by the common law, or by act of parliament: l/ in felon ). 
g. Concerning which, Lord Coke. obſerves generally, that when any of- Acceſſaries . 
fence is felony, either by the common law, or by ſtatute, alk acceſſaries Nin. i 
both before and after are incidentally included. 3 D ö 


s. But as to felonies by act of parliament, Lord Hale diſtingniſhes/there<Acceſſiries n 
upon as follows: Regularly (he ſays) if an act of Parliament enact an ef- 1 by ta- 
fence 9, be felony, tho? it mention nothing of acceſſaries before or after 
yet virwally and conſequentially 8 that-counſel or command the offenes 

e | | 2 are 
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Offence, of ac- 


ceſſaries, va- 
ried. 


Excluding 
from clergy. 


Acceſſary be- 
fore the fact, 


Aiding, abet- 
ting, or com- 
forting, 


Atteſlarp. 
are acceſſaries before, and thoſe that knowingly receive the offender are ac«- 
ceſſaries after. 1 H. H. 613. | f 
But if the act of. parliament that makes the felony, in expreſs terms com- 
prehend-acceffaries before, and make no mention of acceſſaries after, namely, 
receivers or comforters, there it ſeems there can be no acceſſaries after; 
for the expreſſion of procurers, counſellors, or abettors, all which import 
acceſſaries before, make it evident, that the law- makers did not intend to 
include acceſſaries after, which is an offence of a lower degree than acceſſa- 
ries before. 1 H. H. 614. hu; | 
And altho' it be generally true, that an act of parliament creating a fe- 
lony, renders conſequentially acceſſaries before and after within the ſame pe- 
nalty, yet the ſpecial 'penning of the act ſometimes varies the caſe : Thus 
Eng. ſtat. Hen. 7. cap. 2. for taking away women, makes the taking a- 
way, and the procuring and abetting. yea. and wittingly receiving.alſo, to 
be all equally. principal felonies, and excluded of clergy. Again, Erg. 
Eliz. cap. 2. makes the coming in of a jeſuit treaſon, the receiving 


flat. 2 Eliz. cap 3 rd: 
jeving of: him felony, the contributing of money to his relief a præ- 


or relieving o g 
munire. So that acts of parliament may diverſify the offences of acceſſary 


or principal, according to tne various penning thereof, and ſo, have done in 


many cafes. 1 H. H. 614, 615. 
7. Alſo. a ſtatute excluding the principals from the benefit of clergy, doth 


. thereby exclude the acceſſaries before or after; netiher doth a ſtatute, 
excluding the acceſſaries, thereby exclude the princi pals. 2 Haw. 342. 


IT. Of acceſſaries before the fact. 


An acceſſary before the. fact committed, is he that being ahſent at the time. 
of the felony committed, doth yet procure, counſel, command, or abet another 
to commit a_felony. N 25 

Being abſent at the time of the felony committed] For if he is preſent, he 


is not an acceſſary, but a, principal. 
So alſo, if divers come to commit an unlawful act, and: be preſent at the 


time of the felony. committed, tho one of them only doth it, they are. 


all principals. Hale's Pl. 215. Torr: 
So if one preſent move the other to ſtrike; or if one. preſent did no- 


thing, but yet came to aſſiſt the party if needful; or if one hold the 
party while the felon ſtrikes him; or if one preſent deliver his wea- 


pon to the other that ftrikes: for they are pre/ent, aiding, abetting, or 
comforting. id. 216. | | | 


Setting out on $0 if ſeveral perſons ſet out together, or in ſmall parties, upon. one com- 


a common de- mon deſign, be it murder or other felony, or for any other purpoſe unlaw- 
in it ſelf, and each taketh the part aſſigned him; ſome to commit the 
act, others to watch at proper diſtances and ſtations to prevent a ſurprize, 


lan. 


or to favour (if need be) the eſcape of thoſe who are more immediately 


engaged: they are all, provided the fact be committed, in the eye of the 
law preſent at it. For it was made a common cauſe with them; cach 
man operated in his ſtation at one and the ſame inſtant towards the ſame 


common 


"> 
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Atteſlaty. 
common end; and the part each man took tended to give countenance, 
encouragement, and protection to the whole gang, and to inſure the ſuc- 
ceſs of their common enterprize, Fofter's Crown Law. 350. 
But if one came caſually, not of the confederacy, tho* he hindred not Caſually pre- 
the felony, he is neither. principal nor acceſſary, altho he apprehend not ſent 
the felon ; but for his negligence he is puniſhable by fine and impriſonment. 
Hale's Pl. 216. 2 Haw. 313. 
Alſo in ſome caſes, even a perſon abſent may be principal; as he that Perſons abſent 
puts poiſon into any thing to poiſon another, and leaves it, tho' not preſent a be prind- 
when it is taken: And fo it ſeems all that are preſent when the poiſon is-fo ah 
infuſed, and conſenting thereunto. Hale's Pl. 216. 

Procure, counſel, command, or abet] But here note ſome diverſities: As, Commanding, 

(1.) Mben the principal doth not accompliſb the fact altogether in the ſume 
fort, as it was befirchand agreed between him and the acceſſary. And there- 
fore if one commands another to lay hold upon a third perſon, and he lays 
hold upon him and robs him, the perſon commanding is not acceſſary to 

the robbery; for his command might have been performed without any 
robbery. Dalt. c. 16 | | 

But.if the command had been to beat him, and the party commanded 

. doth kill him, or beat him ſo that he dieth thereof; the perſon commanding 
ſhall be acceſſary to the murder; for it is a hazard in beating a man, that 
he may die thereof. Dalt. c. 161. 

(2.) He that commandeth or counſelleth any evil or unlawful act to be done, Counſelliag, 
Gall be adjudged acceſſary to ali that ſhall enſue upon the [ſame evil af, but 
not to any other-diftinft thing. As if one command another to ſteal a horſe, 
and he ſtealeth an ox; or to rob a man by the highway of his money, and 

he robs him in his houſe of his plate; or to burn ſuch. an -one's houſe, and 
he burneth the houſe of another: Theſe are other acts and felonies than he 
commanded to be done, and therefore he ſhall not be adjudged acceſſary to 
them. Dalt. c. 161. e Uo | | 

(3.) But if a perſon commit the ſame felony, which another did command In what caſes 
or counſel to be done, tho* he doth it at another time, or in another place, or in © ſary. 

. another ſort than was commanded or. counſelled, yet here ſuch perſon command- 
ing or counſelling ſhall be acceſſary. As if he doth counſel to kill a man by 
poiſon, and he kills him with a dagger; or to kill him by the highway, and 
he kills him in his houſe; or to kill him one day, and he kills him on ano- 
ther day; in theſe and the like caſes, he ſhall be acceſſary. Dalt. cap. 161. 

(4.) Thoſe offences which in the conſtruclion of law are ſudden and unpreme- No acceſſiries 
ditated, cannot have any acceſſaries before. As killing a man by miſadyen- in ſudden of. 
ture, in his own defence, or manſlaughter : For in ſuch cafe there can be * 
no procuring, counſelling, commanding, or abetting. But there may be 
acceſſaries after. 1 H. H. 616. 5 f 

(5.) It ſeems to be generally agreed, that he bh barely conceals a felony, Conceating a 

. which be knows to be intended, is guilty only of a miſprifion of felony, and vw. _ 
ball not be judged an acceſſary ; for this is not procuring, counſelling, or 
* abetting. 2 Haw. 317. : 3 | 
(6.) Alſo, if a man counſels or commands another to kill a perſon, and Repenting of 
before he hath killed him, he who counſelled or commanded it, repents, bis intenüon, 
and countermands it, charging 5 not to kill him, and yet after he doth 
2 | Eil 
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Atteſſatng. 
* kill him; here ſuch perſon countermanding ſhall not be adjudged acceſſary 
to the murder: For, generally, the law adjudgeth no man acceſſary to a 
| before the fact, but ſuch as continue in that mind at the time that the 


felony, | 

felony is done and executed. Dalt. c. 16. e e 
'Pelocious ad- (7) But if a perſon adviſe a woman to kill her child as ſoon as it ſhall 
vice. be born, and ſhe kill it in purſuance of ſuch advice; he is an acgeſſary to 


the murder, tho' at the time of the advice, the child not being born, no 
murder could be committed of it: For the influence of the felonious ad- 
vice continuing till the child was born, makes the adviſer as much a felon, 


as if he Had given his advice after the birth. 2 Maw. 315. 


LI. of acceſſaries after the fact. 
Acceſſary alter 4 ty after the fact is, where a perſon knowing the felony to be com- 
the fact. nitted ii andtber, relieves, comforts, or aſſiſts the felon. | 
Knowing the Anowing the felony to be committed] There can be no doubt, but that it 
felony, is neceſſary that the receiver have notice of the felony, either expreſs or 
implied, and ſo to be laid in the indictment, that the receiver ne that 


% _. the perſon received by him, had committed the principal felony, 2 
Haw. 319. a 6 RO = a | 
_ The 5 ey? This, as hath been ſaid, holds place only in felonies, and in 


thoſe felonies, where by :the law judgment of death regularly ought to en- 


ſue; and therefore, not in petit larceny. 1 H. H. 618. | 
Receiving treſ- And therefore if a perſon do barely receive, comfort, or conceal an of- 
paſſers, Ce. fender guilty of any common treſpaſs, or inferior crime of the like nature, 
tlio; he know him to have been guilty, and that there is a warrant out a- 
gainſt him, yet he is not an acceſſary to the offence; but perhaps in ſuch 
caſe he may be indictable for a contempt of the law, in hindring the 

due courſe of juſtice. 2 Haw. 311. ne | 
Aiſling afe- ¶ Relieves, comforts, or aſſiſts the felon] In the explication of theſe words, 

a ſeveral things are conſiderable; 5 

| (1.) Generally, any aſſiſtance whatſoever given to one known to be a 
felon, in order to hinder his being apprehended, or tried, or ſuffering the 
' puniſhment to which he is condemned, is ſufficient to bring a man within 
this deſcription, and make him acceſſary to the felony ; as where one aſſiſts 
him with a horſe to ride away with, or with money or victuals to ſupport 
aiim in his eſcape. 2 Haw. 217. | 8 
Mifprifion, (2.) But if a man knows that a perſon hath committed a felony, but doth 


not diſcover it, this doth not make him an acceſſary, but it is a miſpriſion 


of felony, for which he may be indicted, and upon his conviction fined and 
; impriſoned. 1 H. H. 618. | 
gering a felory (3.) Alſo if a man ſees another commit a felony, but conſents not, nor 
gomniitted. b | F 
. . yet takes care to apprehend him or to levy hue and cry after him, or up- 
on hue and cry levyed doth not purſue him; this is a negle& puniſhable by 
fine and impriſonment, but it doth not make him an acceſfary. 1 H. H 618. 
Suf-ring a fe- (4) In like manner if one commit a felony, and come to a perſon's houſe 
4 19 cicape, before he be arreſted, and ſuch perſon ſuffer him to eſcape without arreſt, 
. Knowing him to have committed a felony, this doth not make him acceſſa- 
| ry; 
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the goods at an undervalue, 4 a pre 


any burglers, felons or thieves, knowing them to be ſuch, they 


end tenderneſs which a wife owes to her huſband, 


Accelſaty. 5 


ry; but if lie take money of the felon to ſuffer him to eſcape, this makes 
him acceſſary: And ſo it is if he ſhut the fore door of his houſe, where- 
by the purſuers are deceived, and the felon hath opportunity. to eſcape, 
this makes him, an acceſſary ; for here is not a bare omiſſion, but an act 
done by him to accommodate the felon's eſcape. 1 H. H. 619. 

(5.) Alſo it ſeems to be ſettled at this day, that whoſoever reſcues a felon Reſcue of a 
from an arreſt for the felony, or yoluntarily ſuffers him to eſcape, is an ac- fclon 
ceſſary to the felony. 2 Haw. 318. 

(6) But if a felon be in priſon ; he that relieves him with neceſſary heat, -- ay in 
drink, or cloaths, for the ſuſtentation of life, is not acceſſaty. 1 H briſon, 


H. 620. 
(7.) So if he be bailed out; it is lawful to relieve and maintain him, for or when bailed, 


he is ſtill in ſome ſort in cuſtody, and is under a certainty of c coming to his 


es H. H. 620. 
8.) But if a felon be in goal z for a man to convey eu ann to him e, 

to break priſon or make an eſcape, or to bribe'the gaoler to let him eſ- y, 
cape, makes the party an acceſſary; for tho common humanity allows eve- 

man to afford lach ch perſons neceſſary relief, yet common juſtice prohibits 
all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 

9.) The ſending a letter in fayour of a felon, or adviſing to labour 
witneſſes not to appear, makes no 18 7 3 Bur. it is a high contempt. | 
Hale's Pl. 219. 

(10.) A man may be acceſlary to an qccellary; Gy" the receiving of Acceſſary to 
him knowing him to be an acceſſary to felony. * 1 H. H. 622. 8 

(11.) If a man hath goods ſtolen, and he receives his goods again, ſim ly, 
without any contract to favour the felon in his proſecution, this is lawful; 


but if he receive + em upon agreement not to proſecute, or to proſecute 
faintly, this is the 


bote, puniſhable by impriſonment and ranſom, but yet 
it makes him not an dccellary; but if he take money of him to favour him, 
whereby he eſcapes, this makes him acceſſary. 1 H. H. 619 

(12.) And if any perſons ſhall buy or receive any goods that thall be Receiving ſto- 
ſtolen, knowing the ſame to be ſtolen, they ſhall be deemed acceſſaries to len good. 
the felony after the fact. flat. 9 Wil. . 32. Seel. 4. And buying 

dae evidence, that he knew 

they were ſtolen. 1 H H. 619. And if any perſons, ſhall receive or buy, 8 
any goods ſtolen, knowing the fame to be ſtolen, or ſhall harbour —1 conceal Farbow wing 
Il be deem- 
ed acceſlaries to the ſaid felonies, and being of either of the ſat offences 
convicted by the teſtimony of one credible Wares, ſuch offender ſhall ſuffer 
death as a felon, Hat. 8 Aune cap. 8. Sea. 5 

(1 3.) It ſeems agreed, that the law hath ech a fe Erd to that duty, love, Wife, when 
not to make her an em. 
acceſlary to felony by any receipt given to her huſbagd yet if ſhe be any 


[ 


Way guilty of procuring her huſband to, commit it, it ſeems tomake her an 
acceſſary before the fact, in the ſame manner as if he had been ſole. . Alſo, 
it ſeems agreed, that no other relation, b 
will exempt the esse of a felon fro Ft 
from whence it e "at. _ $3 ma er recaive A, * or a ſervant 


Othe elati 
eſides that of a wife to her huſband, _ 


1 5 an acceſſary, to the felony ; 
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6 Acceſaty; ; 
a maſter, or a brother a brother, or even a huſband a wife, they are acceſ- Fi: 
ſaries in the ſame manner as if they had been mere ſtrangers to one ano- 5 


ther. 2 Haw. 320. : ; 
( : e wife alone, the huſband being ignorant of it, do re- 


j 14.) But if 
= wt 33 * other perſon being a felon; the wife is acceſſary, and not the huſ- 


band. 1 H. H. 621. , ; , 
(15.) But if the huſband and wife both receive a felon knowingly, it 


ſhall NX only the act of the huſband, and the wife ſhall be acquitted. 
1 H, AH. 621. Th 


IV. How they are to be proceeded againf. 


Acceſſaries 1 By Eng. flat. 2 Edw. 1. cap. 15. Thoſe who are accuſed of the re- 
Ale * ceipt of fe 2 la r > force, or of aid of felony done, ſhall 
be bailable ; but this ſeemeth to be only where it ſtands indifferent whether 
the party be guilty or innocent : for if there be ſtrong preſumptions of guilt, 
it ſeemeth that he is not bailable. 2 Haw. 102. 
In what coun- - 2. Where a perſon is feloniouſly ſtricken or poiſoned in one county, and 
ty to be tried. dies thereof in another county, the acceſſary may be indicted in the county 
where the death ſhall happen. fat. 10 Car. 1. /ef. 2. cap. 19. ſect. 2. 3. 
Alfo Where a murder or felony ſhall be committed in one county, and 
a perſon ſhall be acceſſary in another county, the acceſſary may be indicted 
in the county where he was acceſſary: And the judges of Aſſize, or two 
of them, of the county where the offence of the acceſſary ſhall be com- 
mitted, on ſuit to them made, ſhall write to the keeper of the records 
where the principal ſhall be convicted, to certify them whether ſuch princi- 
pal be attainted, convicted, or otherwiſe diſcharged ; which he ſhall certi- 
fy under his ſeal. fat. 10. Car. 1. Jeff. 2. cap. 19. ſe. 4. 
Acceſſary and 3. The acceſſary may be indicted in the ſame indictment with the prin- 
principa; 1 the cipal, and that is the beſt and moſt uſual way; but he may be indicted in 
ment. another indictment, but then ſuch indictment muſt contain the certainty 
and kind of the principal felony, 1 H. H. 623. 
Principal to be A. It ſeemeth that the acceſſary may be put to anſwer before the prin- 
tried. cipal hath appeared; but his plea cannot be tried before ſuch appearance, 
unleſs he A, be it himſelf; but if he will put himſelf upon his trial, be- 
fore the principal be tried, he may; and his acquittal or conviction, upon 
ſuch trial, is good. 2 Haw. 322. 1 H. H. 623. | 
But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, till the princi- 
pal be convicted; for if the principal be after acquitted, that conviction of 
the acceſſary is annulled, and no judgment ought to be given againſt him: 
But if he be acquitted of the acceſſary, that acquittal is good, and he ſhall 
| | be diſcharged. 1 H. H. 623, 624. 6D 
Both tried by 5 It ſeems to be ſettled at this day, that if the principal and acceſſary 
ode abel. appear together, and the principal plead the general iſſue, the acceſſary ſhall 
be 775 to plead alſo; and that if he likewiſe plead the general iſſue, both 
may be tried by one inqueſt : but that the principal muſt be firſt convicted; 
and that the jury ſhall be charged, that if they find the principal not guilty, 
they ſhall find the acceſſary not guilty, But it ſeems agreed, that if the 


Pr in- 


Acteſſaty. 7 
:\cinal plead a plea ih bar, or abatement, or a former acquittal, the acceſſa- 

ne be forced to anſwer, till that plea be determined ; for if it be 

ound for the principal, the acceſſary is diſcharged ; if againſt the principal, 

yet he ſhall after plead over to the felony, and may be acquitted, 2 Haw. 


323. 1H. H. 624. | ow . 
6. But in the caſe of ſtolen goods, if the principal cannot be taken, the Acceſſiry may 
buyer or receiver may be proſecuted as for a miſdemeanor, to be puniſhed ow 1 


by fine and impriſonment, or other ſuch corporal puniſnment as the court be got attaint- 
ed 


ſhal think fit, altho' the principal be not convicted; which ſhall exempt ed. 
the offender from being puniſhed as acceſſary, if the principal be afterwards 


taken and convicted. flat. 4. Ann. cap. 11. ect. 5. and flat. 8. Ann, cap. 
8. ett 6. | 
7. It ſeemeth not reaſonable, Mr. Hawkins ſays, where a perſon is charged. _ own 1 
8 conviction of ged as acceſſa : 


as acceſſary to more than one principal, to try him on | 
one, before all of them have appeared; becauſe hereby he may be ſubject 77 t9 more 


to the hardſhip and hazard of two trials for his life for the ſame offence, 


which is contrary to the general courſe of the law. 2 Haw. 223. 
But if a man be indicted as acceſſary to two or more, and the jury find 
him acceſſary to one, it is a good verdict, and judgment may paſs upon, 


him. PF. 361. | 3 
And therefore the court in their diſcretion (Sir Michael Fofter ſays) may 
arraign him as acceſlary to ſuch of the principals who are convicted; and if 


he be found guilty as acceſſary to them or any of them, judgment ſhall paſs 
upon him: But on the other hand, if he be acquitted, that acquittal will 
not diſcharge him as acceſlary to the others. And when they come in and 
are convicted and attainted, or if judgment of outlawry paſſeth againſt them, 
he may be arraigned de novo as acceſſary likewiſe to them. Altho' it is the 
ſafer courſe (according to lord Hale) to reſpite the arraignment of the ac- 


ceſſary, till all appear or are outlawed. FH. 361. | 
8. If the principal be erroneouſly attaint, yet the acceſfary ſhall be put caſe where the 


to anſwer, and ſhall not take advantage of the error in that attainder; but Principal is er- 
roneoully at- 


the principal reverſing the attainder, reverſeth the attainder of the acceſſary. tainted 


1 H. H. 625. : 

But upon this, Sir Michael Fofter diſtinguiſheth as follows: If the prin- 
cipal and acceſſary are joined in one indictment and tried together, which 
ſeems to be the moſt eligible courſe where both are ameſnable to the court; 
there is no room to doubt, whether the acceſſary may not enter into the 
full defence of the principal, and avail himſelf of every matter of fact, and 
every point of law tending to his acquittal. For the acceſſary is in this caſe 
to be conſidered as a partner in the ſuit, and this fort of defence neceſſarily 
and directly tendeth to his own acquittal. FH. 365. 2 5 

But when the acceſſary is brought to his trial, after the conviction of the 
principal; it is not neceſſary to enter into a detail of the evidence on which 

the conviction was founded. Nor doth the indictment aver that the prin- 
cipal was in fact guilty. It is ſufficient if it reciteth, with proper certainty, 
the record of the conviction. This is evidence againſt the acceſſary, ſuffici- 
ent to put him upon his defence. For it is founded on a legal preſump- 
tion, that every thing in the former proceeding was rightly and proper- 


ly tranſacted. But a preſumption of this kind muſt, as it ſeemeth, give 
way 


— — 


Acce ſſary ac- 
quitted may be 
indicted as 
principal. 

Principal ac- 
quitted may 
not be indicted 
as acceſliry be- 
fore. 


Principal ac- 


quitted may be 


iodicted as ec- 
ceſſary after. 


Aeceſſary be- 


— 


| | Atte ſlaty. | 

way to facts manifeſtly and cleatly proved. As againſt the acceſſary, the; 
conviction of the principat will not be concluſive ; n is as to Him 745 imer 
alios acla. id. | # . ID 1 be b v 

And therefore if it ſhall come out in evidence upon the trial of the acceſ- 
ſary, as it ſometimes hath and frequently may, that the offence of which the 
principal was convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſſary may avail him- 


. 


4 


ſelf of this, and ought to be acquitted. id. ; 
And as in point of lau, ſo alſo in point of Fact, if it ſhall manifectly ap- 
pear in the courſe of the acceſſary's trial, that the principal was innocent; 
common juſtice ſeemeth to require that the acceſſary ſhould. be acquitted. 
As ſuppoſe a man is convicted upon circumſtantial evidence, ſtrong as that 
ſort of evidence can be, of murder. Another is afterwards indicted as ac- 
ceſſary to this murder; and it cometh out upon the trial by inconteſtable 
evidence, that the perſon who was ſuppoſed to be murdered is ſtill living; 
in this caſe certainly the perſon indicted as acceſſary ſhall be acquitted. Or 
ſuppoſe the perſon to have been in fact murdered, and that it ſhould come 
ol in evidence to the ſatisfaction. of the court and jury, that the witneſſes 
againſt the principal were miſtaken in his perſon (a caſe of this kind Sir 
Michael Fofter ſays he has known), that the perſon convicted as principal was 
not nor could poſſibly have been preſent at the murder. id. 367, 368. 
9. If one perſon be indicted as principal, and another as acceſſary, and 


both be acquit; yet the perſon indicted as acceſſary may be indicted as prin- 


cipal, and the former acquittal as acceſſary is no bar. 1 H. H. 625. 
10. But if a perſon be indicted as principal and acquitted; lord Hale 
ſays, he ſhall not be indicted as acceſſary before: And if he be, he may 
plead his former acquittal in bar, for it is in ſubſtance the ſame offence, 
But Sir Michael Fofter obſerves upon this, that in the eye of the law, the 
offences of principal and acceſſary do ſpecifically differ; and if a perſon indict- 
ed as principal, cannot be convicted upon evidence tending barely to prove 
him to have been acceſſary before the fact, which muſt needs be admitted, 
it doth not appear how an acquittal upon one indictment can be a bar to a 
ſecond for an offence ſpecifically different from it. ft. 362. 
II. So if a man be indicted as principal, and acquitted ; he may be 
We as acceſſary after, for they are offences of ſeveral natures, 1 H. 
12 And ſoit is, if he be indicted” as acceſſary before, and acquitted ; 


- fore, acquitted, Jet for the ſame reaſon he may be indicted as acceſſary after. 1 H. H. 
may be 1ndiQ- | | F re rr ar Bs. | | 


ed as acceſſury 
alter. 


626. | 
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AccelCaty, 


Indictment of an acceſſary before the fact, taken from Coke's re- 
port of Lord .Sanchar's caſe, 9 Co. 116. which, as the proſecu- 
tion was by the King's ſpecial command, was probably drawn 
by good advice; and on which Robert Creighton, eſquire, (Lord 
Sanchar of Sotland was convicted and hanged ; vix. 


Middleſex, 6 3 HE jurors do preſent for the lord the king upon their oath, 

That whereas Robert Carliel late of London, yeoman, and 
James Irweng late of London aforeſaid, yeoman, not having God. before their 
eyes, but ſeduced by the inſtigation of the devil, the eleventh day of May m 
the year of the reign of our lord James by the grace of God of England, 
France, and Ireland, king, defender of the faith, and ſo forth, the tenth, and 
of Scotland the forty*fifth, at London, that is to ſay, in the pariſh of St. Dun- 
ſtan in the Weſt, and in the ward of Farringdon without London afore/atd, 
&c. with force and arms, &c. feloniouſly and of their aforethought malice, in 
and upon one John Turner then and there in the peace of God and of the ſaid 
lord the king being, made an aſſault and affray, and the aforeſaid Robert Carliel 
a certain gun [tormentum] called a piftol, of the value of 5s. then and there 
charged with gunpowder and a leaden bullet, which gun the ſaid Robert Carliel 
in his right hand then and there had and held, in and upon the aforeſaid John 
Turner then and there feloniouſly, voluntarily, and of his malice forethought, 
did ſhoot off and diſcharge , and the aforeſaid Robert Carliel, with the leaden 
bullet aforeſaid from the gun aforeſaid then and there ſhot and diſcharged, the 
aforeſaid John Turner in and upon the left part of the breaft of him the ſaid 
John Turner, near the left pap of him the ſaid John Turner, then and there 
Feloniouſly ſtruck, giving to the ſaid John Turner then and there with the leaden 
bullet aforeſaid out of the gun aforeſaid then and there ſhot Y. and diſcharged, 
in and upon the left part of the breaſt of him the faid John Turner, one mortal 
wound the breadth of half an inch, and depth of five inches, of which mortal 
wound of the aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, inflantly died And that James Irweng, feloniouſly and of bis 
forethought malice, then and there was preſent, aiding, aſſiſting, abetting, com- 
forting, and maintaining the aforeſaid Robert Carhel 4% the felony and mur- 
der aforeſaid in form aforeſaid to be done and committed; and ſo the aforeſaid 
Robert Carliel and James Irweng the aforeſaid John Turner at London a- 
foreſaid, in the pariſh and ward aforeſaid, in manner and form aforeſaid, felo- 
 nwuſly, voluntarily, and of their forethought malice, killed and murdered, againſt 
the peace of the lord the now king, bis crown and dignity; And that one Ro- 
bert Creighton, late of the pariſh of St. Margaret in Weſiminſter, in the coun- 
ty of Middleſex, eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, . 85 the felony and murder aforeſaid by 
the aforeſaid Robert Carliel and James Irweng in manner and form aforeſaid 
done and committed, that is to ſay, the tenth day of May in the year of the 
reign of our lord James by the grace of God of England, France, and Ireland, 
king, defender of the faith, and fo forth, the tenth, and of Scotland the forty- 
fifth, the aforeſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret 
in Weſtminſter aforeſaid, in the county of Middleſex aforeſaid, to the felony 
and murder aforeſaid, in manner and form aforeſaid to be done and commit- 


B all 


Atteſlaty. 

ted, maliciouſly, feloniouſly, voluntarily and of his forethought malice, 
did incite, move, abet, counſel and procure, againſt the peace of the ſaid 
lord the king that now is, his crown and dignity. 


10 


If after the fact, then the form may be thus: 


And that A. O. late of- in the county of- yeoman, well knowing 
the ſaid (offender) to have done and committed the ſaid felony in manner 
and form aforeſaid, afterwards, to wit, on the——day of ——1n the . 
year of the reign , at——aforeſatd in the — aforeſaid, with 
force and arms, him the ſaid did then and there eloniouſly, and of 
bis malice forethought, receive, aid, and comfort; againſt the peace of the ſaid 
lord the king that now is, his crown and dignity. g 


Addition. 


Caſts where O prevent the inconvenience of troubling one perſon for another, it is 

acuitions are . enacted by Eng. fat. 1. Hen. 5. cap. 5. that in every original urit of 

mu ations perſonal, appeals, and indiftments, in which the exigent ſhall be award- 
ed, to the names of the defendants additions ſhall be made, of their eftate or 
degree or miſtery, and of the towns, or hamlets, or places, and counties, of the 
which they were, or be : And if by proceſs upon the ſaid original writs, appeals, 
or indiciments, in the which the ſaid additions be omitted, any outlawries be 
pronounced, they ſhall be void; and before the outlawries pronounced, the ſaid 
writs and indittments fball be abated by the exception of the party. 


When the exi- In which the exigent ſhall be awarded] The exigent is a writ whereby the 

h. WE ſheriff is commanded to proclaim the party in the county court, in order to 
his being outlawed. And by theſe words the act extendeth only to caſes 
where proceſs of outlawry may be awarded; and therefore it extendeth not 
to an indictment for incroaching on a highway, becauſe in that caſe pro- 
ceſs of outlawry lieth not, but a diſtreſs. Croke Elix. 148. 


To the names To the names of the defendants] Regularly by the common law, every na- 
of be Ken tural man, having no name of dignity, ought to be named in all originals 
3 and other ſuits by his chriſtian name and ſirname, and that, before this act, 
ſufficed; but if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and ſurname, and by the ad- 
dition of his name of dignity. 2 Inf. 666. 

Corporations If there bea corporation of one ſole perſon, that hath a fee ſimple, and 
may have a writ of right, he may be named by the common law by his 

chriſtian name without any ſurname, as Joby biſhop of P. 2 1nft. 666. 
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Addition, If 
If it be a corporation aggregate of many able perſons, as mayor and Corporations 
commonalty, dean and chapter, the mayor or dean need not be named by te. 
his chriſtian name, becauſe that ſuch a corporation ſtandeth in lieu both of 
the chriſtian name and ſurname. 2 Inſt. 666. 
A duke, marquiſs, earl, viſcount, or baron might by the common law Names of dig- 
be named by his chriſtian name, and by the name of his dignity ; as Jobn nity. 
duke of M. 2 Inft. 666. | | 


Additions ſhall be made] The addition as well of the eſtate, degree, or What adcitions 
miſtery, as the town, hamlet, or place, ought by force of this act to be al- 8 
ledged in the firſt name; for an addition after the alias dictus is ill: As for 
inſtance, where the indictment was againſt . R. otherwiſe called V. R. 
of H. for without the alias dictus there is no addition of the vill; and if the 
party is not ſufficiently named in the firſt part, the alias cannot aid or help 
it. 2 Inſt. 669. 3 Salk. 20. 

Where there are ſeveral defendants of different names, and the ſame ad- 
dition, it is ſafeſt to repeat the addition after each of their names, applying 
it particularly to every one of them. 2 Haw. 187. 

Where a father hath the ſame name and the ſame addition with a defen- 
dant being his ſon, the action is abateable unleſs it add the addition of the 
younger to the other additions, but where the father is the defendant, it is 


faid that there is no need of the addition of the elder. 2 Haw. 187. 
Of their eſtate or degree] Eſquire is a good addition; and the ſons of all Eſquire. 


peers and lords of parliament in the life of their fathers, are in law 
eſquires, and ſo to be named. Alſo the eldeſt fon of a knight is an eſquire, 
2 Inſt. 667. | 
And it ſeems clear, that no one can be well deſcribed by the addition of Foreign titles. 
a temporal dignity of any other nation beſides our own; becauſe no ſuch 
dignity can give a man a higher title here, than that of an eſquire. 2 Haw. 
187. i 
8 and gentlewoman are good additions; and if a gentlewoman Gentleman. 


be named ſpinſter, ſhe may abate and quaſh the writ or indictment. - 2 nf. 


668. : 
A gentleman by reputation, that is neither gentle by birth, nor by office, 
nor by creation, but commonly called gentleman, and known by that name, 
is a ſufficient addition; but if he be named yeoman, he cannot quaſh the 
indictment. 2 Inſt. 668. / 
Lord Coke ſays, he that hath taken any degree in either of the univer- Degree. 
ſities, may be named by that degree without queſtion. 2 Iuſt. 668. But 
this 1s doubted by others. 2 Haw. 187. | „ Ws 
Clerk is a good addition of a clergyman. 2 Inſt. 668. | Clerk. 
Yeoman and labourer are good additions, and are applied only to the 
man, and not to the woman, 2 Haw. 188. n | 
Widow or ſinglewoman, or (as ſome fay) wife of ſuch a one, are all of Widow. 
them good additions of the eſtate and degree of a woman; but no ſuch like Wife. 


addition is good, for the eſtate and degree of a man. And ſpinſter is a Spiaſter. 


good addition for the eſtate and degree of a woman, and perhaps alſo for 
that of a man. 2 Haw, 188. | 


: B 2 Or 


Addition. 
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« or oc Or miftery] This includeth all lawful arts, trades and occupations, as 
—— * tay lor, 3 mercer, pariſh clerk, ſchoolmaſter, huſbandman, labourer, 


and the like. 2 Haw. 188. 


But ſervant, groom, or farmer, are not additions within this act, be- 


cauſe they are not of any miſtery. And chamberer, butler, pantler, or 


the like, are additions of offices, and not of any miſtery or occupation. 


2 Inſt. 668. | | 
Neither doth this act extend to unlawful practices, as extortioner, main- 


tainer, thief, vagabond, heretic, and ſuch like. 2 Haw. 188. 
Having divers If a man have divers arts, trades or occupations, he may be named by 
"_ any of them; but if a gentleman by birth be a tradeſman, he ſhall not be 
named by his trade, but by the degree of a gentleman, becauſe it is worthier 
than the addition of any miſtery. And in general a man ſhall be named by 
his worthieſt title of addition. 2. Inſt. 668, 669. 


Of the towns And of the towns or hamlets] If there be two towns in a county of the ſame 


or hamlets. principal name, with different additions to diſtinguiſh them from one another, 
as Great Dale and Little Dale, or Upper Dale and Lower Dale, and the de- 


fendant be named only of the principal town without any addition, as of 


Dale only, the defendant may plead that there are two Dales in the ſame 
county, and none without an addition. But if there be two towns of the 
ſame name in a county, without any addition to diſtinguiſh them, it may 
be ſufficient in ſuch caſe to name the defendant generally of either of 


ſuch towns, without adding any thing to diftinguiſh it from the other, 2. 


Haw. 189. | 


If the defendant hve in a hamlet of a town, it is faid to be in the electi- 
on of the party to name him either of the hamlet or of the town.. 2 Haw.. 


„ 4 
Addition of ut the addition of a pariſh, if there be two or more towns in it, is not 
* good; but if there be but one town, the addition of pariſh is good. 2 
Int. 669. | 


The addition of the place of habitation of a wife, is ſufficiently ſhewn, - 
by ſhewing that of the huſband, becauſe it ſhall be intended that the wife 


lives where the huſband does. 2 Haw. 190. 


e places) If the defendant lives in a place known by a ſpecial name, and 
ess. xing out of auy town or hamlet, he may be well named of ſuch place; but 
if he live in any place known within a town or hamlet, it is ſaid-to be ſafeſt 


to name him of the town or hamlet. 2 Haw. 189, 190. 


| Late of ſucha Of the which they were, or be) The addition of the eſtate, degree, or 
. miſtery, ought to be as the defendant was of at the day of the indictment 
| brought, aud not late of ſuch a degree or miſtery; but it is a good addition 
to name the defendant late of ſuch a town or place, becauſe men do often 

remove their habitation. 2 ft. 60 f 


— a Shall be void) This being a judgment in law is interpreted to be made 
ner vod by a writ of error, or by the plea of the party coming in upon a capias 


uilegatum; for tho? the ſtatute faith they ſhall be void, yet they are but 


voidable by a writ of error or plea. 2 If.. 670. 
By 
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which will not amount to an ray; as where it happens in a private place, 


By the exception of the party) But if the defendant appeareth upon pro- Pleading with. 
— and end, 14 no advantage thereof by exception, he hath loſte Ping. 
the benefit hereof: But it ſeemeth that the bare appearance of the party, 
without plea, doth not ſalve the want of a good addition. 2 Haw. 190. 


Afftay. 


I. What is an Afray. Pk . 
I. How far it may be ſuppreſſed by a private perſon. 
LI. How far by a conſtable. | 

IV. How far by a juſtice of the peace.. 

V. Puniſhment of an affray. 


I. What is an affray.- 


1. N affray is a publick offence to the terrof of the king s ſubjeAs, (accord- Aﬀray what. 
ing to lord Coke) /e called becauſe it 'affrighteth and maketh men a- 25 | 


fraid. z Inſt. 158. EO 5 ; 
2. From whence it ſeemeth clearly to follow, that there may be an aſſault Aſſault with 


cout an afftay. 
out of the hearing or ſeeing of any, except the parties concerned, in which 
caſe it cannot be ſaid to be to the terror of the people. 1 Haw. 1 34. 

- Alſo it is ſaid; that no quarrelſome or threatning words whatſoever, » not an" 
ſhall amount to an affray; and that no one can juſtify laying his hands on 
thoſe who ſhall barely quarrel with angry words, without coming to blows ; 
yet it ſeemeth, that the conſtable may, at the requeſt of the party threat- 
ned, carry the perſon who threatens to beat him, before a juſtice in order to 
find ſureties. 1 Haw. 135. | | | 

4. Alſo, it is certain, that it is a very high offence to challenge another, Challenging to - 
either by word or letter, to fight a duel, or to be the meſſenger of ſuch a feht. 
challenge; or even barely to endeavour to provoke another to ſend a chal- 


Tenge, or to fight; as by diſperſing letters to that purpoſe, full of reflections, 


and inſinuating a deſire to fight. 1 Haw. 135. 
5. But altho' no bare words, in the judgment of law, carry in them Afiray may be | 
ſo much terror as to amount to an affray, yet it ſeems certain, that in ſome „ ow Shaggy | 
caſes there may be an affray, where there is no actual violence; as where a 
man arms himſelf with dangerous and unuſual weapons, in ſuch a manner 
as will naturally cauſe a terror to the people; which is faid to have been al- 
ways an offence at the common law, and is ſtrictly prohibited by ſtatute : 
For by Eng. flat. 2 Ed. 3. c. 3. it is enacted, that no man of what condition 
oe ver, except the king's ſervants in his preſence, and his miniſters in executing 
their office, and ſuch as be in their company aſſiſting them,” and alſo upon a cry 
made for arms to keep the peace, ſhall come before the king's juſtices, or other of 
the king's miniſters doing their office, with force and arms, nor bring any farce 
in affray of peace, nor go nor ride armed, by night or day, in fairs or markets, 
or in the preſence of the kings juſtices, or other miniſters, or elſexwhere ; upon 
pain 
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Upon a cry for 


4 IIS. 


Atltay. 
pain to forfeit their armour 10 the king, and their bodies to the priſon at the 
king's pleaſure. And the kings juſtices in their preſence, ſheriffs and other mini. 
lers in their bailiwicks, lords of franchiſes and their bailiffs in the ſame, and 
mayors and bailiffs of cities and boroughs within the ſame, and borough-bolders, 
conſtables and wardens of the peace within their wards, ſhall have power to 


execute this aft. And the judges of afſize may puniſh ſuch officers as have not 


done their duty berem. 


Upon a cry made for arms to keep the peace) It is holden upon theſe words 
of exception, that no perſon is within the intention of this ſtatute, who arms 
himſelf to ſuppreſs dangerous rioters, rebels, or enemies, and endeavours 
to ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of the realm. 


1 Haw. 136. 


In affray of peace) En effrayer de la pees ; Lord Coke has it pais, of the 
country, or the people; and ſo, he obſerves, that the writ grounded upon 
this ſtatute ſaith, In quorundam de 7 5 7 terrorem; and therefore the print- 
ed book, in affray of peace, ought to be amended, 3 Iuſt. 158. 


wearing ams And it is holden upon theſe words, that no wearing of arms is within the 


* 


meaning of this ſtatute, unleſs it be accompanied with ſuch circumſtances 


as are apt to terriſy the people; from whence it ſeems clearly to follow, that 
perſons of quality are in no danger of offending againſt this ſtatute, by wear- 
ing common weapons, or having their uſual number of attendants with them, 


ſor their ornament or defence, in ſuch places, and upon ſuch occaſions, in 


which it is the common faſhion to make uſe of them, without cauſing the 
leaſt ſuſpicion of an intention to commit any act of violence, or diſturbance 
of the peace. 1 Hau. 136. 


Nor to go nor ride armed) It is holden, that a man cannot excuſe the wear - 
ing ſuch armour in publick, by alledging that ſuch a one threatned him, 
and that he wears it for the ſafety of his perſon from his aſſault, but it hath 
been reſolved, that no one ſhall incur the penalty of the ſaid ſtatute for 


aſſembling his neighbours and friends in his own houſe, againſt thoſe who 


threaten to do him any violence therein, becauſe a man's houſe is his caſtle, 
I Haw. 136. | 


Their bodies to priſon) Eng. flat. 20 Ric. 2. cap. 1. adds a fine. 


Juſtices may Warden, of the peace) It is holden that any juſtice of the peace, or other 
at ex officio. perſon who is impowered to execute this ſtatute, may proceed thereon ex 


Privat: per- 
ſons. 


into the Exchequer. 1 Haw. 135. 


officio, and if he find any perſon in arms, contrary to the form of the ſta- 


tute, he may ſeize the arms, and commit the offender to priſon; and that 
he ought alſo to make record of the whole proceeding, and certify the ſame 


II. How far it may be ſuppreſſed by a private perſon. 


1. It ſeems agreed, that any one who ſees others fighting, may lawfully 
part them, and alſo ſtay them till the heat be over, and then deliver them 
| INN to 


Affca y. 15 
to the conſtable to be carried before a juſtice, to find ſureties for the peace. 


1 Haw. 136. COLIN. | | 
2. And the law doth encourage him hereunto, for if he receives any harm Hurting affray- 


by the affrayers, he ſhall have his remedy by law againſt them; and if the “ 
affrayers receive hurt, by the endeavouring only to part them, the ſtanders 
by may juſtify the ſame, and the affrayers have no remedy by law. 3. I aſt. 


I 58. 1 | 
, But if either of the parties be ſlain, or wounded, or ſo ſtricken that he Apprebendiag 

falleth down dead; in that caſe the ſtanders by ought to apprehend tgjge 

party ſo ſlaying, wounding, or ſtriking, or to endeayour the ſame by hue and 

cry; or elſe for his eſcape they ſhall be fined and impriſoned. 3 Inf. 158. 


3 III. How far by a Conſtable. 


3 1. It ſeems agreed, that a conſtable is not only impowered, as all private Conſtable's 
88 x 2 uty. 
perſons are, to part an affray which happens in his pxeſence; but is alſo 

"= bound at his peril to uſe his beſt endeavours to this purpoſe; and not only 


to do his utmoft himſelf, but alſo to demand the aſſiſtance of others, which 
if they refuſe to give him, they are puniſhable with fine and impriſonment. 
1 Haw. 137. x 158 
2. And it is ſaid, that if a conſtable ſee perſons either actually engaged May impriſon 
in an affray, as by ftriking or offering to ſtrike, or drawing their wWeaponsoer 
5 the like; or upon the very point of .entering upon an affray, as where one 
A ; thall threaten to kill, wound, or beat another, he may either carry the offen- 
EO der before a juſtice, to find ſureties for the peace, or he may impriſon him 
i 


of his own authority for a reaſonable time, till the heat fhall be over, and 

alſo afterwards detain him till he find ſuchſurety by obligation : But it ſeems 
7 that he has no power to impriſon ſuch an offender in any other manner, or 
hh for any other purpoſe ; for he cannot juſtify the committing an affrayer to 
gaol, till he ſhall be puniſhed for his offence: And it is ſaid, that he ought 
not to lay hands on thoſe, who barely contend with hot words, without any 
47 threats of perſonal hurt; and that all which he can do in ſuch caſe, is to 
= command them under pain of impriſonment to avoid fighting. 1 Haw. 


137. | 
But he is ſo far intruſted with a power over all actual affrays, that Suppreſſing af- 


tho he himſelf is a ſufferer by them, and therefore liable to be objected a- 
gainſt, as likely to be partial in his own cauſe, yet he may ſuppreſs them; 

and therefore, if an aſſault be made upon him, he may not only defend him- 
ſelf, but alſo impriſon the offender, in the ſame manner as if he were no 
way a party. 1 Haw. 137. | | 

4. And if an affray be in an houſe, the conſtable may break open the May, break o- 
doors to preſerve the peace; and if affrayers fly to an houſe, and he follow? . 
with freſh ſuit, he may break open the doors to take them. 1 Haw. 137. 

5. But it is, that a conſtable hath no power to arreſt a man for an affray May preſerve 
done out of his own view, without a warrant from a juſtice, unleſs a felony we Pete. 
were done, or likely to be done; for it is the proper buſineſs of a conſtable 
to preſerve the peace, and not to puniſh the breach of it. 1 Haw. 137. 


I. How 


16 Afray, 


L How far by a juſtice of the peace. 


Juſtice's duty, There is no doubt, -but that a juſtice of the peace may and muſt do all 
ſuch things to the aforeſaid-purpoſe, which a private man or conſtable are 
either enabled or required by the law to do: But it is ſaid, that he cannot 


without a warrant authorize the arreſt of any perſon for an affray out of his 
.own view; yet it ſeems clear, that in ſuch caſe he may make his warrant to 


bring the offender before him, in order to compel him to find ſureties for 
the peace. 1 Haw. 137. 


V. Puniſhment of an affray. 


Fine and im- All affrays in general are puniſhable by fine and impriſonment. 1 Haw. 


prilonment. 4 28. 3 
And they are inquirable in the leet, as common nuſances. 3 Iiſt. 1 58. 


Nuſances. 


Warrant to apprehend affrayers. 


r 
County of Dublin, | To the conſtable of: 


HEREAS A. I. / yeoman, hath this day made oath before me 
P. eſquire, one of his majeſty's juſtices of the peace for the ſaid county, 
that on the day of in the——year of the reign of A. O. 9 
yeoman, and B. O. of ——yeoman, at——1n the ſaid county, in a tumultuous 
manner made an affray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawful or ſufficient provo- 
cation given to them, or to either of them, by him the ſaid A. I. Theſe are 
therefore to command you forthwith to apprehend the ſaid A. O. and B. O. and 
bring them before me, or ſome other of bis ſatd Majeſty's juſtices of the peace 
for the ſaid county, to anſwer the premiſſes, and to find ſureties as well for their 
perſonal appearance at the next general quarter-ſeſſions of the peace to be holden 
for the ſaid county, then and there to anſwer 10 an indiftment to be preferred 
againſt them by the ſaid H. I. for the ſaid offence, as alſo for their keeping the peace 
in the mean time, towards his ſaid Majeſty and all his liege people, and eſpeci- 
ally towards him the ſaid A. I. Hereof fail not, as you will anſwer the con- 
 Trary at your peril, Given under my hand and ſeal a in the ſaid county, 
tbe day of, &C. | | | . 


Indictment for an affray. 


f T HE Jurors for our lord the king, upon their oath preſent, that A. O. of 
in the county of- taylor, and B. O. of: in the ſaid 

county, blakſmith, with force and arms, on the day of in the 
year of the reign of our ſovereign lord George the third, by the grace of God, 
of Great Britain, France, and Ireland, king, defender of the faith, and fo 
forth, at aforeſaid in the county aforeſaid, being arrayed and unlawfully af- 
ſembled together in a warlike manner, did make an affray, to the terror and Al 
e . of divers of the ſubjects of our ſaid ſovereign lord the king then and 
5 ere being, and to the evil example of all other the ſubjecis of our ſaid ſovereign 
rd the king, and againſt the peace of our ſaid lord the king, bis crown and digmty. 
J. Concerning 
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I Conc erning inns and alehouſes in general. is, 
II. Selling ale without licence. 55 
I. Licenfing alehouſes. 1 


IV. Innkeepers obliged to receive gueſts. 

V. Concerning ale veſſels, and the meaſure of ale, 
VI. Concerning drunkenneſs. 

VII. Detaining goods for the reckoning, 

VIII. Goods of a gueſt ftolen out of an inn. 

IX. Gueſts ſtealing goods. | 


I. Concerning inns and alehouſes in general. 


. VERY inn is not an alehouſe, nor is every alehouſe an inn: but Difference be- 
if an inn uſes common ſelling of ale, it is then alſo an alehouſe; and cfm inns and 
if an alehouſe lodges and entertains travellers, it is alſo an inn. _ 

2 At was reſolved by all the judges, that any perſon might erect an inn to Licence to 
lodge travellers, without any licence or allowance for ſuch erection. Dalt. c. rect inns. 
56. Black. 170. 3 

3. But it ſeems to be agreed, that the keeper of an inn may by the com ;- Inn indictable. 
mon law be indicted and fined, as being guilty of a publick nuſance, if he 
uſually harbour thieves, or perſons of ſcandalous reputation, or ſuffer fre- 
quent diſorders in his houſe, or take exorbitant prices, or ſet up a new inn 
in a place where there is no manner of need of one, to the hindrance of o- 
ther antient and well governed inns, or keep it in a place in reſpect of its ſitu- 
ation wholly unfit for ſuch a purpoſe, 1 Haw. 225. 

and if an inn uſeth the trade of an alehouſe, as almoſt all innkeepers Innkeeper ſell- 
do, it ſhall be within the ſtatutes made about alehouſes. Dalt. 1 33. Black. ins ale. 
170. 1 | ISI EAST Bs | | 
5. It hath been alſo agreed for law, that innkeepers ought to have licence, Inns to be li- 
and be bound by recognizance for keeping good order, as alehouſekeepers en. 
are. Dalt. 24. „ 

6. By 1 of the peace, two juſtices (1 Q.) may inquire of Power of juſ- 
innholders, and of all and ſingular other perſons, who ſhall offend in the — 
abuſe of weights or meaſures, or in the ſale of victuals, againſt the form of 
the ordinances in that behalf made. ö 5 A Ale 

. No keeper of any tavern, alehouſe, or publick victuallinghouſe, Puring divine 
ſhall entertain or permit to remain in his houſe any perſon during the tine 
of divine ſervice, except thoſe who are of their own family or lodgers in the 


ſaid houſe, or furniſh,them with liquor of any fort, upon the penalty of for- 


feiting of ten ſhillings for every ſuch offence, and alſo five ſhillings to be for- 

feited by every ſuch perſon who ſhall enter or remain in ſuch taverns, ale- 

houſes or victualling-houſes contrary to this aft. 3 Will. 4. cap. 17. ſecl. 8. 

8. All conſtables and churchwardens within cities and towns cor- 8 
porate, are required frequently to enter into all taverns, ale-houſes and 8288 
victuallinghouſes, within their pariſhes or diſtricts, where they ſhall reaſonably dens. 
ſuſpect any perſon to be contrary 5 the intent of this act, and to 7 | 
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ly ſuſpect to be offenders againft 


ſuch perſons as they ſhall find or reaſonab 
the ſame, and alſo the maſter of ſuch where fuch offenders ſhall be 


apprehended, and them in cuſtody to carry before ſome juſtice of peace 
near the place, which juſtice 7s impowered to examine witneſſes upon oath. 
touching the breach of this law, and after examination to proceed to a con- 
viction or acquittal of the perſons accufed, which fhall be final to all par- 
ties; and if ſuch juſtices ſnall upon proof convict the perſons accuſed, the 
ſaid juſtice ſhall demand from ſuch offenders the penalties impoſed oo this. 
Committal of act and receive the ſame, and in default of payment commit the offenders to 
fende. the goal of the county till he ſhall have made payment of the ſame, whichſum. 
ſhall be applied to the uſe of the poor of the refpective pariſhes where ſuch 
offences ſhall be committed. Sec. g. | | 
Travellers e., 9- Provided nothing herein contained ſhall extend to perſons who have 
cepted, been in any inns before and deſign to abide there on Sunday, but it ſhall be 
lawful for ſuch perſons to remain in ſuch inns and publickhouſes as if this: 
act had never been made. Se. 10. 
Giving credit 10. No retailer of ſtrong beer or ſpirituous liquors who ſhall. ſell upon 
to ſervants, truſt or credit any ſtrong beer, ale, brandy, geneva, rum, aquavitæ, or 
Ce: other ſpirituous liquors, to any ſervant or day-labourer, or to any other 
xerſon uſually working or plying for hire or wages, to the amount of any 
* exceeding one ſhilling, ſhall have any remedy to recover the ſame, either 
at law or in equity againſt any of the perſons aforeſaid, their executors or 
adminiſtrators, oy! all promiſſory notes, bonds, or other. writings obligato- 
ry, given as a ſecurity for the payment of fuch debts. are deelared void. 
Stat..g Geo. 2. cap. S. ect. 1. — 3 
Da 11. In caſe any ſuch ſervant or day-labourer-or. other perſons who uſu- 
pledges. ally work or ply for hire or. wages, ſhall leave any, pawn or. pledge as 
a A for the payment of any ſum exceeding one ſhilkng contracted in 
ſuch manner, ſuch ſervant or day-labourer.or any perſon ufually working or 
plying for hire, may complain to the chief magiſtrate of any city or town-cor-- 
porate or to any juſtice of the peace wherefach retailer of beer, ale, or other 
ſpirituous liquors uſually reſides, that ſuch pledge or pawn is. detained from 
him or her by ſuch retailer. of beer, ale, or ſpirituous liquors, and having 
made proof thereof upon oath, tie chief magiſtrate or juſtice of the peace 
I u be reſtores ĩs Tequired by warrant under his hand and ſeal to compel ſuch tetailerof beer, 
by warrant; ale, or ſpirituous liquors by diſtreſs and ſale of his goods to reſtore the afbre- 
ſaid pawn to the party complaining, or to make him fatisfaction for the loſs 
or. abuſe. thereof. bid. Sea. 2. e 


— 


. Selling ale without licence. 


selling ale 1: No perſon ſhall keep any common alchouſe; or tippling-houſs; 
without li- uſe n ſelling of: b * etail without Hence | 

--- 99g or. uſe common ſelling of beer. or ale by retail without Hence as afore- 

ſaid, upon pain that every ꝓerſan, ſhall for every time he ſo offends, forfeit 

to his Majeſty the ſum of fiye pounds.  S/at. 14 dnd 153 Car. 2. cab. 18 

72 elty the fam of fe, paunds. at. 14 and 15 Car. 2. cap. 18, 

Penalty, 2. In caſe any perſon ſhall: preſume contrary: to this act, or hall in- 

cur any forfeiture or penalty therein mentioned, ſuch per ſons fhall be pro- 

deeded againſt and puniſhed, either in his Majeſty's court of Exchequer, ar 

belore the juſtices of aſſiſe at the general aſſiſẽs, or the juſtices of the peace 


Alehouſes. 


at their quarter- ſeſſions, who are impowered to hear and determine the ſame, 
in ſuch manner as to each of them reſpectively in their diſeretions all be 
thought fit, as well for puniſhing of the offenders by fine and impriſonment 
or otherwiſe. Mid. Se. 12. This clauſe is altered by ſec. 5, 
. Provided that ſuch perſons as ſhall ſell ale or beer, only in places where Aſſiſes or ſefſi- 


the general affſos of the quarter-ſefſons ſhalt be 70 during the time of the *" 


> 


afſiſes or ſeſſions, or at fairs during the time of the fairs, ſhall not be impeuc b. 
ed for keeping or ſelling the ſame without licence. Ibid. ſeft. 10. This (lauſe 
is altered by ſet. 7. | I, Spa 8 

4. Stat. 33 Geo. 2. Cap. 10. fell. 93. If any perſons ſhall fell penalty- 
any beer or ale, or any wine, brandy, agua vitæ, or other ſpirits by retail, 
at any fair, aſſizes, or ſeſſions, or other place without ſuch licence firſt ob- 
tained, the perſons ſo offending, ſhall, for every ſuch offence, forfeit: five 
pounds, which duties, and alt forfeitures arifing from the fale of ſuch li- 
quors, without ſuch licence, ſhall be paid to the collectors of exciſe, in their 
ſeveral diſtricts, AR | 855 ; 

5. Seck. 94. And in caſe of refuſal, or default of ſuch payment, n:futt of 
after demand made, the collectors, or other officers of exciſe employ- payment. 
ed for that purpoſe, may, at any time, with the aſſiſtance of a con- 
ſtable, in the day-time, levy ſueli ſums as ought to be paid for fuch 
licences, and all forfeitures for ſelling without ſuch licences, and all 
the arrears thereof, by diſtreſs and fale of the parties goods, in ſuch 
manner as the hearth-money is appointed to be collected, by Stat. 17 and 
18. Car. 2. cap. 18. 

6. By flat. 17 and 18 Car. 2. cap. 18. fect, 7. If any queſti- — 4 
on or difference mal ariſe about the taking of any diftreſs or levying 7 

any monies by virtue of this or the former act, the fame ſhalt be heard and 

finally determined by one or more juſtices of the peace near adjoining or 

chief magiſtrate of the place reſpectively, Upon complaint in that behalf; 

and the juſtices of the peace and chief magiſtrates, and other his Majeſty's 

offlcers within their ſeveral limits and juriſdictions, are required to give aſ- 

ſiſtance to ſuch officers as ſhall be ſo appointed for the collecting of the ſaid 

duty according to the faid former and this preſent act. 

7. Stat. 33 Geo. 2. cap. 10. It ſhall be lawful for any 3 except ſuch Selling ale at 
perſons IL. licence, who brew their own beer or ale for retail, who fhall {4% Cc. 
buy beer or ale at any publick brewery, and obtain a certificate from ſuch 5 
brewer, as alſo from the guager of the diſtrict, that ſuch beer or ale was 
brewed in ſuch publick brewery, and hath paid the exciſe, to ſell the ſame 
without licence at any fair, aſſiſes, ſeſſions. race, or other publick meeting, 
without being liable to any of the penalties herein before contained. Sect. gy, 


This act is continued for two years, &c. from the 24th of June, 1964, by 
flat. 3 cap. 21. fect, 1. enn | TS words 


1 Stat. 33 Geb. 2. cad. 10. It ſhall be lawful for the chief commiſſion- 
ers andthe collectors of exciſe, in their ſeveral diſtricts, to take recognizances feng. 
from the perſons applying for licence to fell and retail any kind of wines, keepers. 


ſtrong waters, or other diſtiled liquors, with one ſufficient ſurety, in the ſum 
| C 2 of 


Certificate of 


the next juſ- 
ice. 


Account of li- 
c-nces to be 
returned. 


Clerks of the 


peace to file 


* returns. 
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of thirty pounds, the condition of which recognizances ſhall be, that the 
parties ſo licenced, ſhall ſell victuals, beer, ale, wine, aud ſtrong waters at 
reaſonable rates, and fhall not make or utter any unwholſome bread, beer, 
ale, wine, or ſtrong waters, or victuals, and ſhall not uſe or ſuffer any drunk- 
enneſs or exceſſive drinking, or any dicing or gaming, and ſhall keep good 
order and rule in his houſe, nor willingly harbour any ſuſpected perſons, or 
any of ill behaviour, or any of the neighbours ſervants, during the time o 
ſuch licences; /. 3. 7 
2. Provided, that no collector do grant any ſuch licence, unleſs a certifi- 
cate be firſt produced and lodged with him, ſigned by the next reſiding 


juſtice of peace, who ſhall not be an officer of his Majeſty's revenue, ſetting 


forth, that ſuch perſon is properly qualified, and alſo, that the place of his 
abode is a fit and proper place for ſelling and retailing ale or beer, or wincs, 
ſtrong waters, or other ſpirituous liquors on 6rd (according to the ap- 
plication made) and in caſe any collector ſhall grant any licence, without 
ſuch certificate ſo lodged with him, or without taking ſuch recognizance as 
aforeſaid, he ſhall forfeit fifty pounds, one moiety thereof, to his Majeſty, 


and the other moiety to ſuch perſons as ſhall inform and ſue for the ſame, in 


any court of record, in which no eſſoign, protection, wager of law, or more 


than one imparlance ſhall be allowed. Sect. 94. _ | 
3. The collectors of exciſe, ſhall, on or before the firſt day of Mid/ummer 


uarter-ſeſſions, which ſhall be held after the commencement of this act, 


or the ſeveral counties within the reſpective diſtricts, return, under their 


hands and ſeals, to the clerks of the peace, or their deputies for ſuch coun- 
ties reſpectively, diſtinct accounts of the names and places of abode of eve- 
ry perſon then licenced to, ſell ale, beer, wine, or ſtrong waters by retail, 
within ſuch counties, together with their ſeveral recognizances, and alſo the 
ſums of money ſeverally to be paid for the ſaid licences, the ſaid returns and 
recognizances to be kept among the records of the ſaid county; and the ſaid 
collector ſhall continue in like manner ſo to do, on or before the firſt day of 
every Midſummer quarter-ſeſſions, to be thereafter held within their reſpec- 
tive diſtricts, during the continuance of this act. /. gs. mw 
4. The ſaid clerks of the peace, or their deputies, ſhall file ſuch returns 
and engroſs copies on parchment of the names of the perſons ſo licenced, 
and the ſums they pay, and the names of the ſureties of the perſons ſo licen- 
ced, and hang up in ſome conſpicuous part of the ſeſſion- houſe, on the firſt 
day of the next enſuing ſeſſions to be held after ſuch return ſhall be made, 


there to continue till the end of ſuch ſeſſions; and the ſaid collectors of ex- 
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ciſe, clerks of the peace, and their deputies, or ſuch of them as ſhall fail 
therein, ſhall, for every ſuch offence forfeit five pounds, to be recovered by 
civil bill, before any of the judges of aſſize in their circuits, and in tlie 
county of Dublin before the juſtices of the peace at their quarter: ſeſſions, 


and in the city of Dublin before the recorder of the ſaid city, or the perſon 


appointed to hear civil bills in his abſence, which penalties, when recovered, 
ſhall be to the uſe of the perſons who ſhall without fraud ſue for and reco- 


ver the ſame. /. 96. 


This act is continued, for two years, 69; from the 2 ah of June OTA: 
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for the injury, in an action on the caſe at the ſuit of the party grieved, but 


or ſhall not brand their chriſtian name and ſir-mame at length on 
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„ Stat. 3. Geo. 3. cap. 1. fect. 15. No licence ſhall be granted for the Priſons, work- 
1 of beer, + wine, cyder, or other liquors within any goal, priſon, * 
houſe of correction, work-houſe, or houſe of entertainment for any pariſh mY 

r, and all licences granted, or to be granted, contrary to this proviſion, | 


ſhall be void. | 
IV. Innkeepers obliged to receive gueſts. 


If one who keeps a common inn, refuſe either to receive a traveller as a refugng to re- 
gveſt into his houſe, or to find him victuals or lodging, upon his tendering ceive gueſts. 
him a reaſonable price for the ſame; he is not only liable to render damages 


may alſo be indicted and fined at the ſuit of the king. 1 Haw. 225. 

Alfo it is ſaid, that he may be compelled by the conſtable of the town, or 
by a juſtice of the peace, to receive and entertain ſuch a perſon as his gueſt; 
and that it is no way material whether he have a ſign before his door or not, 
if he make it his common buſineſs to entertain paſſengers. But how the of- 
ficer may compel him may be a queſtion : It ſeemeth that all the officer can 
do, is either to cauſe ſuch alehouſekeeper to be ſuppreſſed, or elſe to preſent 
ſuch offence at the aſſiſes or ſeſſions, that ſo ſuch offender may be thereupon 


indicted, Dalt. c. 7. 
J. Concerning ale veſſels, and the meaſure of ale. 


1. No man ſhall fell wine, ale, nor any other liquor within any city or Scaled mea- 
town franchiſed, unleſs it be with the King's meaſures ſealed, that is to ſay, ſures. 
the gallon, the pottle, the quart, the pint, or the half-pint; Zig. far. 28. 
H. 6. e. 2. cap. 3. | | | 80 

2. An indictment will lie for ſelling ale in pots unſealed, altho' the ſta- 
tute appoints another method of proceeding; becauſe meaſures are by the 
common law, and the ſtatutes only direct the manner of aſcertaining them. 
Black. 10. | | 
But in ſuch caſe, the indictment muſt not be upon the ſtatute, but at the Foty wiating | 
common law ; and the offence ought to be laid, not for ſelling in pots unſeal- Tue 


ed, but in pots wanting meaſure, | 
3. If any publick brewer ſhall ſell or expoſe to ſale, any beer, coup of ale 


ale, or {mall-beer, in any half-barrel in guage under twenty gallons, or 


in any whole barrel in gauge under forty gallons, each gallon contain- 


ing two hundred and ſeventeen cubical inches and fix tenths of an inch, 


the head of each barrel or half-barrel, every ſuch publick brewer being 
thereof convicted, either upon his own confeſſion or by the oath of one cre- 
dible witneſs, before any chief magiſtrate or juſtice of the peace of any 
town corporate or county where the ſaid offence ſhall be committed, ſhall 
forfeit for every barrel or half- barrel under the guage or not branded two 
ſhillings and ſix pence, and ſuch barrel or half-barrel ſhall be burnt by order 
of ſuch chief magiſtrate or juſtice before whom . ſuch conviction ſhall be, 


and ſuch chief magiſtrate or juſtice ſhall by warrant under their hoes 2d 
SY t foals 
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Warrant of ſeals, cauſe ſuch penalties as tlie affenders are hereby Iiable to, to be levied 
diltreß. by diſtreſs and fale of the offendets goods, and thereout pay the ſaid penal- 
ties to the informers, and render the overplus, after deduction of the rea 
ſonable charges not exceeding two ſhillings of taking the diſtreſs, to the 


owners. Stat. 9 Geo 2. cap. 9. Ject. 1. 
4. If any cooper ſhall ſell to any publick brewer, any barrels or half-barrels 


Coopers ſell- 
ing veſſels un- under the guages aforeſaid, or ſhall not brand his chriſtian-name and ſir- name 
bee at length upon the head of every ſuch barrel aud half-barrel, every ſuch coo- 


per ſhall for every barrel or half-barrel fo ſold under the guage or not brand- 
ed as aforeſaid, forfeit two ſhillings and ſix pence, to be recovered, levied, 
and applied, as the penalties before-mentioned are directed to be levied and 
applied. Mid. ſecl. 2. 
Information in g. No perſon ſhall be liable to incur the penalties inflicted by this act, un- 
kx des. leſs information be given upon oath before fach chief magiſtrate or juſtice 
of the peace, within fix days next after ſuch offence committed. 7h1d. 


Hell. 3. 
VI. Concerning drunkenneſs. 


Drunkenneſ 1. Drunkenneſs excuſeth no crime; but he who is guilty of any crime 
no excuſe - whatever, through his voluntary drunkenneſs, ſhall be puniſhed for it as 
much as if he had been ſober. 1. Haw. 2. 
oper tual cen- 2. If any offend their brethren by drunkenneſs, the churchwardens and 
— ſidemen ſhall preſent the ſame to the ordinary, that he may be puniſhed by 
the ſeverity of the laws, according to their deſerts; and ſuch notorious offen- 

ders ſhall not be admitted to the holy communion, till they be reformed. 


Can. 61. : 


x 


7 


VII. Detaining goods for the reckoning. 


General power I. An innkeeper may detain the perſon of the gueſt who eats, or the 
of deta ning. horſe which eats, till payment. And this he may do, without any agree- 
ment for that purpoſe. For men that get their livelihood by entertainment 
of others, cannot annex ſuch diſobliging conditions, that they thall retain 
the party's property in caſe of non-payment; nor make ſuch difadvantage- 
. ous and impudent a ſuppoſition, that they ſhall not be paid. And therefore 
the law annexes ſuch a condition, without the expreſs agreement of the par- 
ties. Bac. Abr. Inns. D, 

For it would be hard to oblige him to ſue for every little debt; and a 
png hardſhip, that he might not be able to find him who was his gueſt. 
Horſe tobede- 2 But an horſe committed to an innkeeper, may be detained only for his 
pancd only for own meat, and not for the meat of the gueſt, or of any other horſe ; for the 

chattels in ſuch caſe are only in the cuſtody of the law for the debt that a- 
rifes from the thing itſelf, and not for any other debt due from the fame par- 
ty; for the law is open for all ſueh debts, and doth not admit private per- 
ſons to take repriſals. Bac. Abr. Inns. D. 1 Buff. 201. 7 

"4 In like manner, if the innkeeper give credit to the party for that time, 
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and lets him go without payment; then he bath waived the benefit of the Goods ſuffered 
cuſtom, and: muſt rely on his other agreement. $ Mod. 172. 334A 

5. An innkeeper that detains a horſe for his meat, cannot uſe him; be- r-taken. 
cauſe he detains him as in cuſtody of the la; and by conſequence, the de- wy = ED, 
tention muſt be in the nature of a diſtreſs, which cannot be uſed by the diſ- ; 
trainer. Bac. Abr. Inns. D. 

6. But by the cuſtom of London and of Exeter, if a man commit an horſe wre * 
to an innkeeper, and he eat out his price; the innkeeper may take him as 2 888 
his own, upon the reaſonable appraiſement of four of his neighbours; which 
was, it feems, a cuſtom ariſing from the abundance of traffick with ſtrangers, . 
that could not be known to charge them with the action. But the innkeeper 
hath no power to ſel]. the horſe, by the general cuſtom of the realm. Bac.. 


Abr. Inns. D. | 8 5 
So in the caſe of Jones and Pearle, E. g G. In trover for three horſes, the. 


defendant pleaded. that he kept a publick inn at Glaſtenbury, and that the 
plaintiff was a carrier, and uſed-to ſet up his horſes there; and 367. being 
due to him for keeping the horſes, which was more than they were worth, he 
derained and ſold them, as well he might: but on demurrer judgment was 
given for the plaintiff; an innkeeper having no power to ſell horſes, except 
by ſpecial-cuftom, as in the city of London. And beſides, when the horſes 
had been once out, the power of detaining them for what was due before, did 


not ſubſiſt at their coming in again. Str. 557. 
VIII. Goods of a gueſt. ſtolen out of an inn. 


1. Inns were allowed for the benefit of travellers, who have certain pri- Innkeeper an- 
vileges whilſt they are in their journeys, and-are in a more peculiar manner — 
protected by the law: It is for this reaſon, that the innkeeper ſhall anſwer 
for thoſe things which are ſtolen within the inn, tho not delivered to him to 
keep, and tho' he was not acquainted tl zat the gueſts brought the goods to- 
the inn; for it ſhall be intended to be thro his negligence, or occaſioned by 
the fault of him or his ſervants. 8 Cv. Caley s. caſe. 

In like manner, if an innkeeper bids his gueſt take the key of his cham- 
ber and lock the door, and tells him that he will' not take the charg eof . 
goods; et af they are ſtolen, he ſhall he anſwerable ; becauſe he Abate 
by law for. all things which come to his 1 inn; and. he cannot diſcharge bimfelf 
by ſuch or the like words.. Dull. c. 56. Black. 169. 

2. Every hoſtler, innholder, or others, who ſhall take upon them Hoſtters to an- 
the charge and keeping of horſes, geldin 8, r mares: in ſtables or ſwer forhorſes. 
out-grounds, ſhall: be anſwerable for ſuch. orſes, Sb. which ſhall be 
or to them. to be kent, - et. 2. & 16. Car. 15 e 3. 

e e 

3. Holt C. doubted whether a a man is a gueſt by Gains up. his borſe at who ſhatl be 
an inn, tho he never went into the inn himſelf; but the other three juſtices « 22 a gueſt © 
held, that ſuch perſon is, a gueſt by leaving his horle, as much as if he had Rane 
ſtaid himſelf, becauſe the horſe mult be fed, by which the N has 
gain; otherwiſe if he-had-left.a trunk, or a deadit hing. 1 Salk. 3 

S0, il a man eomes to an inn with a hamper, in WE he hath Wea nan 
(to wit, hats, as the caſe was), 8 e With the hoſt, high wits 2 
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n, whereas in the time of his abſence this was ſtolen 1 


he ſhall not have any action againſt the hoſt, becauſe he was not a gueſt at the 
time of the ſtealing, and the hoſt had no benefit by the keeping thereof, and 
therefore ſhall not be charged for the loſs thereof in his abſence. 1 RolP's 


25 
1 days after comes agai 


r. 2. , ö | 
Hiring acham- Tf an attorney hires a chamber in an inn for a whole term, the hoſt 1s not 
om chargeable with any robbery in it, becauſe the party is as it were a leſſee. 


Mo. 877. ql 
If 45 comes to an inn, and makes a previous contract for lodging for a 


Lodging in an : 
FRO ſet time, and doth not eat or drink there; he is no gueſt, but a lodger, and 
ſo not under the innkeeper's protection: but if he eats and drinks, or pays 


for his diet there, it is otherwiſe. 12 Mod. 255. 


rn et Soldiers billetted are gueſts. Cayt. g7. 


IX. Gueſts flealing goods. 


A gueſt in a common inn, ariſing in the night time, and carrying goods 
out of his chamber into another room, and from thence to the ſtable intend- 
ing to ride away with them, is guilty of felony, altho' there was no treſpaſs 
in the taking of them (which yet is generally required in caſes of felony.) 
Dalt. c. 40. | 


| Appeals, 


Appeal what, I. T HIS word has two ſignifications in law; the one is, removing a 
| 15 cauſe from an inferior court or judge, to a ſuperior; as from one 


or more juſtices, to the quarter- ſeſſions. | 
The other kind of appeal (which is the ſubje& of this title) is a proſe- 


cution againſt a ſuppoſed offender, by the party's own private action; pro- 
ſecuting alſo for the crown, in reſpect of the offence againſt the publick. 2 
© If f 3 | - | | 

In what caſes 2. An appeal is brought in three caſes; 1. By a man for a wrong to his 


* 


— . — ht.” anceſtor. 2. By a wife for the death of her huſband. 3. For wrong done to 
: the appellants themſelves, as in the caſe of robbery, rape, or maihem; but 
this laſt is diſuſed, on account of the nicety of the pleadings, and the charge 

of the proſecytion ; and the method of indictment is now generally taken. 


TY Wood b. 4. c. 5. | Us 
Within what 3. A perſon acquitted on an indictment of murder, ſhall not be ſet at li- 


may be . berty, but ſhall he ee bailed till the year and day be paſt; with- 


rought. Eng. flat. 3 H. y. c. 1. 


may be ö | 
brought. in which time an appeal may be 


Appeal 4. It is certain, that an appeal may be commenced before the ſheriff and 


4 | may 3 nh 
; rought be fore coroner, and removed from them into the king's bench by certiorari. 2 Hau. 


coroner, 130. 90 * © a 1 0 2 | 
ee tore, . Audit ſeems to be holden in Fitzberbert's abridgment, that juſtices of 
juſtices of the peace have power to receive appeals ; but there is much greater authori- 


Ss * 
* 


4 


the Peace, ty for the contrary opinion, 2 Haw. 1 5 6. 
6. If 


Apprentices. Re '25 


6. If the perſon appealed ſhall be acquitted, the appellor ſhall be impri- Perſon acquit- 
ſoned for a year, and reſtore damages to the party, and be grievouſly fined to ted on ppeal: 
the King, 13 Ed. 1. fl. 1. c. 12. That is, if the appeal ſhall appear to 

the court to have been malicious. 2 Haw. 198. | 

fre. 7, Foraſmuch as an appeal is the ſuit of the party, as well as of the king, Tue king can't 
8 hence it is that the king cannot pardon an offender found guilty upon an ap- pardon on an 
peal, as he may when found guilty upon an indictment; for in ſuch caſe he alas 

can only pardon for himſelf, but not for the party. 2 Haw. 155. 


1 
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ä Apptentices. c 


T. Who may take apprentices. 

II. Binding of apprentices, | 
III. Differences between the maſter and apprentice 
IV. Apprentice flealing his maſter's goods. 

V. Inticing away an apprentice. 

VI. Affigning apprentices . 

VII. Maſter dying. 
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I. Who may take apprentices. 


1. An alien artificer ſhall not take any apprentice or ſervant to work with Aliens, 
him, unleſs it be his ſon or daughter, or elſe a ſubject born, on pain to forfeit 
twenty pounds. Eng. flat. 1. Rich. 3. cap. g. ſed. 11. 5 | 
2. No ſtranger born out of the king's obeiſance uſing any trade, manufac- strangers may 
tory, or occupation, and inhabiting within any of the cities, boroughs and tale fx. 
hberties thereof, ſhall at any one time retain and keep in their ſervices, any 
apprentices or journeymen, or covenant ſervants above the number of fix be- 
ſides their ſons or daughters, who are all to be proteſtants or elſe proteſtant 
ſubjects and born under his obeiſance, upon pain to looſe their freedom, Sc. 


Stat. 14 & 15 Car. 2. cap. 13. ſect. 6. 


This aa, as far as it concerns the encouraging proteftant ſtrangers, is reviued ' 
and made perpetual by Stat. 4 Geo. 1. cap. 94. | 

3. No perſon making locks or barrels for fire-arms, or making ſwords, Gunſmitl., 
knives, or other weapons, ſhall take to prentice, or receive or inſtruct as an C. ring 
apprentice, any perſon of the popiſh religion, on pain that every perſon ſo ” 
oftending ſhall for every ſuch offence forfeit twenty pounds, to be recovered 
by bill, Sc. in any court of record, one moiety to be to his Majeſty, and the 
other to the informer, or them that ſhall ſue for the fame. . Sar. Will. 3. 
cap. 5. ſel, To 9117 | LILLY 21 938 if | | 
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ndentures 
void, made by reaſon of any ſuch popiſh perſon being put to be an apprentice as 

aforeſaid, ſhall be void, and every ſuch perſon of the popiſh religion who 

ſhall be put to be an apprentice contrary to this act, and who ſhall exerciſe the 
ſuch offence forfeit twenty pounds, to be ſued for and 
recovered as aforeſaid to the uſes before mentioned, and the juſtices of the 
peace, and head officers of cities and towns corporate are required to ſend for 
all apprentices of ſuch perſons exerciſing the art aforeſaid whom they ſhall 
ſuſpect, and ſhall tender to them the oaths and declaration which are pre- 
ſcribed by Eng. flat. 3 & 4 Will. & Mar. cap. 2. to be by them taken and 
Refuſal to take ſubſcribed, and the refuſal of ſuch perſons to take the ſaid oaths or ſubſcribe 
the oaths. the ſaid declaration, ſhall be a conviction of his being guilty, as alſo of the 

maſter of ſuch apprentice, unleſs ſuch mafter ſhall prove that ſuch apprentice 

at the time of entring his ſervice was known or reputed to be of the proteſ- 


tant religion. Se. 8. 5 ; 
No attorney, ſix-clerk, ſolicitor, officer or deputy officer in any of the 


„ aforeſaid, ſhall preſume to take, keep, or have any papiſt or reputed 
papiſt to be his apprentice or clerk. Stat. 6 Ann. cap. 6. ſect. 6. 

6. No papiſts who ſhall be permitted to follow any trade, ſhall hereafter 
take or keep more than two apprentices at a time in any ſuch trade, ex- 
cept the hempen or flaxen manufacture, and that for no leſs a term of ap- 
prenticeſhip than ſeven years, and whatever papiſt ſhall offend therein, ſhall 
forfeit one hundred pounds for every ſuch offence, to be recovered by ſuch 
perſon who ſhall ſue for the ſame, in ſuch manner as the ſeveral forfeitures 
exceeding the ſum of ten pounds herein before mentioned are to be recover- 


ed. Stat, 8 Ann. cap. 3 18 


ſaid art, ſhall for every 
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And by the 


Apprentices, 


J. The indenture of apprenticeſhip, and all bonds and contracts to be 


II. Binding of apprentices. 


1. One cannot be bound an apprentice without deed. 1 Salk. 68. 


name of an ab- preſly, otherwiſe he is no apprentice, tho' he be bound. Dar. c. 58. 


* 


prentice. 
Infant bound, 


The father co- 
venanting for 
an infant. 


| 3. It ſeems clearly agreed, that by the common law infants, or perſons 

tho” underage. under the age of 21 years, cannot bind themſelves apprentices, in ſuch a 
manner as to intitle their maſters to an action of covenant, or other action, 
for departing their ſervice, or other breaches of their indentures: which 
makes it neceſſary, according to the uſual practice, to get ſome of their 
friends to be bound for the faithful diſcharge of their offices according to 
the terms agreed on. Bac. Abr. maſter and ſervant. B. 


2. And an apprentice muſt be retained by the name of an apprentice ex- 


But if his father, or other perſon, doth covenant for him, ſuch covenant 
ſhall bind the father, or ſuch other perſon : as in the caſe of Y/hizley and 
Loftus, M. 10 GE. 2. In the indenture of apprenticeſhip, the father cove- 


nants to pay the apprenticeſhip money; the ſon covenants to account for his 
maſter's goods; and in the concluſion, the father and fon each bind them- 
ſelves for the true performance of all covenants and agreements therein. By 
the court: The end of binding the father was to anſwer wrongs done by the 
ſon, and he muſt anſwer for any; andthe covenant that each did bind himſelf 


muſt be ſo, where the ſon is bound to perform the thing for which the co- 


venant was made; and this clauſe is uſually inſerted, that the covenants m 


ay 
be 


js 


be taken diſtributively, to wit, that each of the covenantors ſhould perform 
his part; and this makes the covenant of the ſon bind the father, who co- 
venanted for him as well as for himſelf. 8 Mad. 190. | 

But a covenant between the maſter and a third perſon, the infant not be- 
ing party, maketh not an apprenticeſhip. 2 Saſk. 479. i 

4. The miniſter and church-wardens of every pariſh within this king- n 
dom, may bind out with the conſent and approbation of one juſtice of en 
the peace for the county where ſuch pariſh ſhall lie, any child they find 
begging within their pariſh, or any other poor child within the parifh, with 
the confent of the father if living, or of the mother if the father be dead, 
to any honeſt and ſubſtantial proteſtant houſe-keeper, or proteſtant trades- 
man, that will entertain ſuch child as a menial ſervant, till fuch child ar- 
rives to the age of one and twenty, or to any credible trades-man as an ap- 
prentice to his trade, till ſuch apprentice be twenty-four years old compleat. 
Stat 2 Geo. 1. cap: 17. ſect. 12. | 1 | 

5. The age of every child thus bound out as a menial ſervant, or as an 4 « the 
apprentice, ſhall be aſcertained in the indentures by which the child is en. 
bound out, and the age fixed by ſuch indenture, fhall in all controverſies 
that may ariſe betwixt ſuch apprentice and their reſpective maſters and miſ- 
treſſes, be taken for the true age of ſuch child, and an exemplification of 
fuch indentures which ſhalt be always entered in the veſtry book of the pariſh 


where any ſuch child ſhall be bound out, being figned and fealed by the 


miniſter and church-wardens, ſhall in all controverſies be as authentick as a 


| counter-part of the ſaid indentures. Sci. 13. 


6. Covenants uſually inſerted in favour of ſervants in other indentures of Uſual coye- 
apprenticeſhip, ſhall be inſerted in the ſaid indentures. ſect. 15. — 


7. Stat. 23 Geo. 2. cap. 1 1. /ect. 1. It ſhall be lawful for the incorporate ſo- Incorporate 
ciety for promoting Engliſh proteftant Schools, under their ſeals to appoint 
ſuch perſons as they ſhall think proper in every province, to take up all 
children they ſhall find begging, or led about by any vagrant begging per- 
ſon, who ſhall appear to them to be under the age of twelve years, and a- 
bove the age of five years. 07 | 
8. It ſhall be lawful for the ſaid ſociety, or any three of the committee of Children in the 
fifteen, to ſend ſuch children to be educated in any charter ſchool, and. when charter-ſchoots 
of proper age to bind out them to any proteſtant, till ſuch child arrives at 
the age of one and twenty years, or as an apprentice to any creditable pro- 
8 2 trades- man, till ſuch apprentice be twenty- ſour years old . 

ect. 2. 8 5 123 
9. The age of every child ſo hound out as a menial ſervant, or as an ap- Age afcertain 
prentice, ſhall be aſcertamed in the indentures by which the child is bound 
out, and the age fixed by ſuch indenture, ſhall, in all controverſies that may 

ariſe between ſuch ſervant or apprentice and their reſpective maſters and 

miſtreſſes, be taken for the true age of ſuch child, and an exemplification g. pl cati- 
of ſuch indentures, which ſhall be always entered in a book of the ſaid fo- on of inden- 
ciety to be kept for that purpoſe, and ſigned by the ſaid committee of fif- tures. 
teen, or any three of them, ſhall in all controverſies relating thereto, be 
as authentick as a counterpart of the ſaid indenture. ſect. z: 
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II. Differences between the maſter and apprentice. 


Maſter may 1. The maſter is allowed by law, with moderation, to chaſtiſe his ap- 
chaſtiſe his ap- prentice. Dall. c. 58. | fs | 
Prhether the 2. An apprentice being by deed, cannot be diſcharged but by deed: but 
maſter himſelf the maſter and apprentice may, by agreement between themſelves, leave 
dis — each other; and if ſo, then the maſter may give leave under his hand for 
. the apprentice to depart; and then one juſtice out of ſeſſions may diſcharge 
him, allowing the cauſe of his departure. Dal. c. 58. 6 Mod. 182. 

But it ſeemeth that this ſhall not extend to pariſh apprentices, for that 
there the miniſter and church-wardens are parties to the contract, which can- 
not therefore be avoided by any agreement between the maſter and his ap- 

rentice. 2 
Differences be- . 3. Stat. 2 Geo. 1. cap. 17. ſect. 15. Any of his majeſty's juſtices of the 
tween the maſ- peace for the county where ſuch children live, may on complaint of ill uſ- 
- pprem age or cruel treatment, examine into the behaviour of the maſter or miſtreſs 
complained of, and in caſe the complaint appear groundleſs, ſuch juſtice of 
the peace ſhall have power to order reaſonable correction for ſuch ſervant or 
apprentice complaining without cauſe; but if immoderate ſeverity or cruel 
uſage be fully proved againſt the maſter or miſtreſs, ſuch juſtice is required 
to diſcharge ſuch ſervant or apprentice from ſerving the ſaid maſter or miſ- 
treſs, and to bind him or her apprentice to ſome other maſter or miſtreſs 

for the remainder of the time. 1 
Complaints of 5. It may be lawful for any two juſtices of the peace, to hear and deter- 
apprentices. mine all complaints of apprentices employed in any handy- craft trade or 
manufacture, and to remove ſuch apprentice if they ſhall find juſt cauſe for 
ſo doing, from ſuch ſervice, by order under their hands and ſeals, and by 
the like order to turn over ſuch apprentices to ſome other maſter or miſtreſs 
of the ſame trade, for the remainder of the term of ſuch apprenticeſhip. 


fect. 20. | 
Appeal to the 6. If any ſuch maſter or miſtreſs ſhall find him or herſelf aggrieved by 
ſellions. ſuch order, it ſhall be lawful to appeal to the juſtices at the next general 


quarter-ſeſſons, to be held in ſuch county, or county of a city or town, 
which juſtices are to determine the ſame, and their order on ſuch appeal 
to be final to all parties. ſect. 21. _ ; 
. — fer- 7. It ſhall be lawful for any two juftices, upon application by any ap- 
prentice upon whoſe binding out no larger ſum than five pounds was paid, 
concerning any miſuſage, refuſal of neceſſary proviſion, cruelty, or other 
ill treatment of ſuch apprentice, by his or her maſter or miſtreſs, to ſum- 
mon ſuch maſter or miſtreſs to appear, at a reafonable time to be nam- 
ed in ſuch ſummons; and ſuch juſtices ſhall examine into the matter of 
complaint, and upon proof thereof made upon oath to their ſatisfaction, 
whether the maſter or miſtreſs be preſent or not, if ſervice of the ſummons 
Diſcharge by be alſo upon oath proved, the ſaid juſtices may diſcharge ſuch appren- 
warrant, tice by warrant or certificate under their hands and ſeals, for which no fees 
ſhall be paid. Stat. 25. Geo. 2. cap. 8. ſect. 3. DD 
: | 8. And 
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8. And it ſhall be lawful for ſuch juſtices, upon application or complaint Complaints bY 
made upon oath by any maſter or miſtreſs againſt any ſuch apprentice, — 
touching any miſdemeanor, miſcarriage or ill behaviour in his or her ſervice, 
to hear, examine and determine the ſame and to puniſh the offender by 
commitment to the houſe of correction, there to be corrected, and held 
to hard labour for a reaſonable time, not exceeding one calendar month, 
or otherwiſe by diſcharging ſuch apprentice. /ect. 4. 

. If any perſon ſhall think themſelves aggrieved by ſuch determination, appeal. 
andy or warrant of ſuch juſtices, ſave and except any order of commit- 
ment, they may appeal to the next quarter-ſeſſions to be held for the coun- 
ty or place where ſuch determination or order ſhall be made; which gene- 
ral quarter- ſeſſions is impowered to hear and finally determine the ſame, and 
to award ſuch coſts to any of the reſpective perſons appellant or reſpondent, coſts. 
as the ſaid ſeſſions ſhall adjudge reaſonable, not exceeding five pounds, the 
ſame to be levied by diſtreſs and ſale, of thegoods of the party. ſect. 5. 

10. No writ of Certiorari or other proceſs ſhall iſſue, to remove any No Certiora. 
proceedings had in purſuance of this act, in any of his Majeſty's courts of 
record at Dublin. ſect. 6. | | | 


This act, with the ſeveral amendments thereto made by flat. 29 Geo. 2. cap. 8. 
fect. 13. are by flat. 1 Geo. 3. cap. 17. ſect. 32. continued for four years from 
the end of that ſeſſion of parliament, and to the end of the then next ſeſſion. 


11. Stat. 29 Geo. 2. cap. 8. ſect. 13. The complaints, differences and one juſtice. 
diſputes, which by the act 25 Geo. 2. cap. 8. are directed to be heard and 
determined by two or more ſuch juſtices of the peace, as in the ſaid act are 
deſcribed, ſhall be heard and determined by one ſuch juſtice ; which one 
Juſtice is impowered to make ſuch orders, and do all ſuch other acts as two 
or more ſuch juſtices are impowered by the ſaid act to make or do, with 
like liberty of appeal from the determination, order or warrant of ſuch one 
juſtice, as by the ſaid act is provided, from the determination of two or 
more ſuch juſtices : and the ſaid act, with the alterations and amendments 
herein contained, ſhall be continued to the 25th day of March, 1760, Se. 

12. By the act 23 Geo. 2. cap. 11. If any chiid bound out by the incorpo- Apprentice 
rate ſociety for promoting Engliſb proteſtant Schools, ſhall withdraw without witkrawing. 
licence of the maſter or miſtreſs, or behave diſorderly, ſuch child or appren- 
tice ſhall be puniſhed in ſuch manner as hired ſervants departing their maſ- 
ters ſervice, within the time for which they were hired, are liable to be puniſh- 
ed by the act of the ſecond of King George the firſt. Ibid. ſect. 4. | 
13. Provided that if any party ſhall think him or herſelf aggrieved by any Appeal to the 
thing which ſhall be done in purſuance of this act, he or ſhe may appeal to ſellions. 
the next quarter-ſeſſions of the peace for the county, or the county of the 
city or town, where the party complained of in ſuch appeal ſhall reſide, 
notice of which appeal ſhall be given in writing to the other party fourteen 
days before ſuch quarter-ſeflions, and the reſpective juſtices of the peace, 

54 or 


Apprentites. 


O 

: or the greater part of them, who (hall hold ſuch quarter- ſeſſions, are requir- 
ed to determine the matter of ſuch appeal, and to give under their hands 
and ſeals a certificate, ſignifying what their determination 1s, which ſhall 
be concluſive to all parties, and all perſons concerned are required, upon ſuch 
certificate's being produced to them, immediately to obey ſuch determination; 
and if any perſon ſhall neglect or refuſe fo to do, they may be indicted at 
1-4:&ment tor ſome following quarter-ſethons, to be held as aforeſaid, as for a miſdemean- 
miſdemeanor. or, and puniſhed if found guilty, as perſons guilty of miſdemeanors may 

now be puniſhed. bid. fell. 5. ; i 
14. In taſe there be no fufficient time to give de ſaid fourteen days no- 
tice, the ſaid appeal ſhall be made to the ſecond quarter- ſeſſions on giving 

the like notice. bid. ſect. 6. 

Unkind uſage. An apprentice was diſcharged, the maſter having u/ed him unkindly, and 
refuſing tb provide for and entertain him: But this is not a good ground for 
the diſcharge; for there is a power to oblige the maſter to receive and en- 
tertain the apprentice, and vfing him unkindly is too looſe. Str. 1014. 


Sickneſs no 15. An apprentice being lame, and having the king's evil, and in the 
cauſe of diſ- opinion of ſurgeons incurable; therefore the juſtices diſcharge the maſter 


— from his apprentice, becauſe the maſter cannot now have the end of the 
binding, which was, the ſervice of his apprentice. But the ſtatute only 
impowers the juſtices to diſcharge for miſbehaviour, and not for ſickneſs; 
for the maſter takes the apprentice for better and worſe, and is to provide 
for him in ſickneſs and in health. Str. 99. TEL = 

Maſter mnſtbe H. 5G. K. and Gill. An order of ſeſſions for diſcharging an apprentice 

Wm  wasquaſhed, becauſe it did not ſet forth, that the maſter was ſummoned, 
or did appear. Sta. 143. 1019. 

hr Hy be 16. As the juſtices may diſcharge the apprentice from his maſter, for ill 

uſage; fo alſo they may diſcharge the maſter ſrom the apprentice, for evil 


and diſorderly behaviour. Read. Appr. 


V. Apprentice ſtealing his maſter's goods. 


Stealing the 1. Stat. 33 Hen. 8. /eſſ. 1. cap. 5. ſet. 1. Servants to whom any caſ- 
- waſter's goods. Kets, jewels, money, goods or cattalls by their maſters ſhall be delivered to 


keep, that withdraw and go away with the ſaid money, Sc. to the intent 

to ſteal the ſame and defraud their maſters thereof, contrary to the truſt to 

them put; or elſe being in the ſervice of his ſaid maſter, without aſſent or 
commandment of his maſter, imbezel the ſame, or otherwiſe convert the 

| ſame to his own uſe with like purpoſe to ſteal it, if the ſaid goods, c. that 
Felony. any ſuch ſervant ſhall go away with or imbezel, with purpoſe to ſteal it, be 
of the valour of forty ſhillings, the ſame ſhall be adjudged felony. 
8 1 Provided that this act ſhall not extend to apprentices, nor to any per- 
years, ſon within the age of eighteen years, going away with his maſter's goods, 
or otherwiſe converting the fame to their own uſes, during the time of their 


apprenticeſhip, or being within the age of eighteen years. bid. ſecl. 2. 
But 
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But if they be eighteen years of age, they ſhall be guilty as other per- 


ſons. | | 
Sat. 2 Geo. 1. cap. 17. ſet. 23. If any perſon be found guilty of any Clergy taken 

of * — in the leid Rtarute, 7 Hen. 8. or ſhall ſtand mute or chal. 

lenge peremptorily above twenty, they ſhall ſuffer death as in caſes of fe- 

lony, without benefit of clergy. | 


VI. Inticing away an apprentice. 


1. The inticing of an apprentice to depart from his maſter, is not an of- Andictable of- 
fence of a publick nature, for which an indictment will lie; but the party's 
remedy is by an action on the caſe, which he may well maintain. 6 Med. 

182. Q. and Daniel. PR & als 8 8 

2. Stat. 2 Geo. 1. cap. 17. ſect. 16. any perſon bound out as an Oefen gig. 
apprentice or ſervant, parttant to this act, ſhall depart their ſervice with- withon 25 
out their conſent, unleſs ſuch apprentice hath been diſcharged purſuant 
to this act, ſuch ſervant or apprentice ſhall be puniſhed in like manner 
as hired ſervants departing their ſervice. within the time for which they 
hired themſelves, are liable to be puniſhed by this act. Ay 

3. Any perſon who ſhall entertain any ſuch apprentice, bound out as a- — — 
foreſaid, either as a houſhold ſervant, or as an apprentice or journeyman at of another. 
his trade, before his time of ſervice be expired, unleſs he has the conſent of 
the perſon to whom he was bound, or have a regular diſcharge from his 
former ſervice, given him by ſome juſtice of the peace, upon full proof of 
ill uſage from his former maſter or miſtreſs, ſhall forfeit forty pounds, to be 
recovered by the perſon having a right to the ſervice of ſuch apprentice. 


Lid. ſea. 17. 


4. Stat. 23 Geo. 2. cap. 11. ſeft. 7. If any perſon ſhall ſeduce or intice to Seducing or 
carrying away 


run away, or ſhall forcibly carry away, or attempt to carry away, any child 2.01 
placed, or going to be placed in any of the ſaid charter or charity ſchools, or apprentices. 


from their ſervices or apprenticeſhips, or ſhall harbour, conceal or entertain 


any fuch child knowingly, the perſon ſo offending, being thereof convicted, 
ſhall be committed to the houſe of correction for ſix months, there to be 


employed in hard labour. 


VAI. Aſigning apprentices. (F}. 


E. 3G. K. and Barnes. Order returned on a certiorari: It is reſolved Aſſigning an 
by the juſtices at the ſeſſions, where a perſon was bound an apprentice to 
Barnes by the pariſh officers, and Barnes had aſſigned him to another, that | 
the aſſignment is void, and they direct Barnes to take his apprentice again. 


But by the court; The ſeſſions had no power to judge of the validity of a 


deed, or to hinder a man from aſſigning his apprentice. The covenant to 
provide for him is well performed, if the perſon to whom he is bound aſ- 
ſigns him to another to provide for him. Wherefore the order was quaſhed. 
Foley 155. Sir. 49. | 

For 
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For the juriſdiction of the juſtices extends no farther than to compel the 
maſter to take care of his apprentice : but in what manner he does it, whe- 
ther in his own houſe or otherwiſe, is nothing to them. But if the aſſignee 
of the apprentice doth not provide for him, the firſt maſter may be com- 
pelled to do it, and he may take his remedy over. SI,. C. V. 1. 110. 


VIII. Maſter dying. | oy 

It hath been ſaid, that if the maſter dies, the apprentice goes to the exe- 

cutor or adminiſtrator to be maintained, if there are aſſets; but the execu- 

tor or adminiſtrator may bind him to another maſter for the remaining part 
of his time. | 

And in M. 10 W. K. and Peck. Eyre J. held, that an apprenticeſhip is 

a perſonal truſt between the maſter and ſervant, and determines by the 

death of either of them; and by the death of either of them, the end and 

deſign of the apprenticeſhip cannot be obtained, and it may be the executor 

is of another trade; he admitted, covenant would lie againſt the executor, 

but in that there is no inconvenience, becauſe the executor may make his 


defence by pleading no aſſets, or debts of a higher nature. Holt Ch. J. 


ſaid, that by the cuſtom of London, the executor ſhall put the apprentice 
to another maſter of the ſame trade; and that in other places, it would be 
very hard to conſtrue the death of the maſter to be a diſcharge of the cove- 
nants; he ſaid, it had been held, that the covenant for inſtruction failed, but 
that he ſtill continues an apprentice with the executor, as to maintenance. 
I Salk. 66. | 

By the act, 2 Geo. 1. cap. 17. ſect. 14. On the death of the maſter, to 
whom a child 1s bound apprentice by the miniſter and church-wardens, his 
executors or adminiſtrators ſhall have a right to the labour of ſuch ap- 
prentice for the remainder of the term, during which he was by his inden- 
ture obliged to ſerve. - | 


IX. Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to work in any lawful 
trade or in more trades than one, at his pleaſure. -11 Co. 53. 

So that without an act of parliament no man may be reſtrained, either to 
work in any lawful trade, or to uſe divers miſteries or trades; therefore an 
act of parliament made to reſtrain any perſon herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmance of the common law. | 


A. Indenture of a pariſh apprentice; on 2 Geo. I. cap. 17. 
day of- 


HIS indenture made the —in the year of our lord 


Between A. B. the miniſter, and C. D. and E. F. church-wardens of the 


pariſh of ———in the county of ———of the one part, and A. M. of ——— 
in the ſaid pariſh, ſhoemaker, of the other part, witneſſeth, that the ſaid mini- 


ter and church-wardens, by and with the conſent and approbation of J. P. Eg: 


one of his majeſty's juſtices of the peace for the ſaid county, have by theſe pre- 


ſents put, placed, and bound A. P. a poor boy (or girl) found begging in the ſaid 


pariſb, 
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pariſh, (or whoſe father F. P. or if the father be dead, who/e mother M. P. 
hath conſented to his, or her, being bound apprentice) which ſaid A. P. is now 
of the age of- —years, to be an apprentice with him the ſaid A. M. and as 
an apprentice with him the ſaid A. M. to dwell, from the date of theſe preſents, 
until the ſaid A. P. ſhall come to the age of twenty-four years (or, if a female, 
until the ſaid A. P. ſball come to the age of twenty-one years, or the time of her 
marriage, which ſhall firſt happen) according to the ſtatutes in ſuch caſe made 
and provided. By and durin A all which time and term, the ſaid A. P. ſhall the 
ſaid A. M. his ſaid maſter well and faithfully ſerve, in all ſuch lawful buſineſs 
as the ſaid A. P. ſhall be put unto by the command of his ſaid maſter, according 
to the power, wit, aud ability of him the faid A. P. and honeflly and abedient- 


ly in all things ſhall behave himſelf towards his ſaid maſter, and honeſtly and 


orderly towards the reft of the family of the ſaid A. M. And theſaid A. M. 


for his part, for himſelf, his executors and adminiſtrators, doth hereby promiſe 
and covenant, to and with the ſaid miniſter and church-wardens, for them and 
their ſucceſſors, and for the ſaid A. P. that he the ſaid A. M. ſhall the ſaid A. 
P. in the craft, miſtery, and occupation of a ſhoemaker, which he the ſaid A. 
M. now uſeth, after the beſt manner that he can or may, teach, inſtru, and in- 
form, or cauſe to be taught, inſtructed, and informed, as much as thereunto be- 


longeth, or in any wiſe appertaineth. And that the ſaid A. M. ſpall alſo find 


and allow unto the ſaid apprentice ſufficient meat, drink, apparel, waſhing, 


lodging, and all other things needful or meet for an apprentice, during the term 
aforeſaid. In witneſs whereof, the ſaid parties have hereunto ſet their hands 


and ſeals, the day and year firſt above written. 


The Aſſent of a juſtice. 


J. P. e/ſquire, one of his majeſty s juſtices of the peace in and for the ſaid coun- 
ty of ——— do hereby declare my conſent and approbation to the binding the a- 
bovenamed A. P. an apprentice to the abovenamed A. M. according to the form 
and effeft of the abovewritten indenture. Given under my hand and ſeal the— 


B. Complaint of an apprentice to one juſtice againſt his maſter ; 


County of HE information and complaint of A. P. apprentice to A. M. 

Dublin. of in the ſaid county, huſbandman, taken and made 
{on oath, if he is above 14 years of age] before me one of his Majeſty's juſ- 
tices of the peace in and for the ſaid county, the day of in the 


year, &C. 


Who ſaith, that he the ſaid A. P. about a year and a half ago laſt paſt, 
became bound an apprentice by indenture to A. M. of aforeſaid, huſ- 


bandman ; that at ſeveral times, ſince he entered upon the ſaid apprenticeſhip, 
the ſaid A. M. hath miſuſed and ill treated him the ſaid apprentice, and par- 
| ATP 
Taken and ſigned the day and | bis mark, 

year above ; before me | 


MP 


ticularly [as the caſe ſhall be], | 


E | 1 
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C. Summons of the maſter by one juſtice, on complaint of the 
apprentice. 


County of Dublin. 3 To the conſtable of 


HEREAS complaint hath been made unto me one of his Ma- 

Jefty's juſtices of the peace in and for the ſaid county, by A. P. ap- 
prentice to A. M. of - in the ſaid county, buſbandman, that he the ſaid 
A. M. hath miſuſed and ill treated him the ſaid A. P. and particularly [as the 
caſe ſhall be :] The/e are therefore to require you to ſummon the ſaid A. M. to 
appear before me at in the ſaid county, 00 ——— the ——— day of 
to anſwer unto the ſaid complaint; and alſo that you give notice unto him, 
to bring with him the indenture of apprenticeſhip between him and bis ſaid ap- 
prentice ; and alſo that you bring before me at the ſame time and place the ſaid 
A. P. to make good the ſaid complaint; and alſo that you bring with you this 
precept, and certify unto me then and there what you ſhall have done in the exe- 
cution thereof. Given under my hand and ſeal the day, &c. 


D. Diſcharge of an apprentice by one juſtice, on the maſter's 
miſuſing him. 


County of HERE As complaint hath been made before me one 

Dublin of his Majeſty's juſtices of the peace in and for the ſaid 
county, by A. P. apprentice to A. M. of ——— in the ſaid county, taylor, 
that he the ſaid A. M. hath miſuſed and ill treated him the ſaid apprentice 
[ and particularly, as the caſe ſhall be]; And whereas the ſaid A. M. hath ap- 
peared before me in purſuance of my ſummons to that purpoſe, but hath not clear- 
ed himſelf of and from the ſaid accuſation and complaint, but on the contrar 
the ſaid A. P. hath made full proof of the truth thereof before me upon bath; 
1 therefore by theſe preſents do diſcharge him. the ſaid A. P. of and from his ap- 
prenticeſhip to the ſaid A. M. any thing in the indenture of apprenticeſhip made 
betwixt them, or otherwiſe howſoever, to the contrary notwithſtanding. Given 
under my hand and ſeal the —— day of &c. | 

[Or, And whereas it hath been duly proved before me as well upon the oath of 
A. C. conſtable of ——— aforeſaid, as otherwiſe, that he the ſaid A. C. did 
duly ſummon the ſaid A. M. to appear before me at a reaſonable time in the ſaid 
Summons mentioned and ſpecified; but notwithftanding the ſame, he the ſaid A. 
M. hath not appeared before me according to ſuch ſummons : I therefore having 
duly examined into the matter of the ſaid complaint, and the truth thereof having 
been fully proved before me upon oath, do diſcharge, &c.] * 
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E. Complaint to one juſtice of the maſter againſt his apprentice. 


County of ＋ HE complaint and information of A. M. of = in the 
Dublin. ſaid county, huſbandman, taken on oath before me one 
of his Majeſty's juſtices of the peace in and for the ſaid county, the day 


2 ho ſaith, that A. P. having been bound to him an apprentice by indenture 
day, &c. and having entered upon his apprenticeſhip 
accordingly, hath been refraclory and diſobedient to him the ſaid A. M. [and 


bearing date the 
particularly as the caſe ſhall be.] 
Taken the day and year A.M 


above before me 


7. P. 


F. Warrant for a diſorderly apprentice, by one juſtice. 


County of Dublin. 3 To the conſtable of. 


one of his Majeſty's 


in 


HEREAS oath hath been made before me 
Juſtices of the peace in and for the ſaid county, by A. M. of — 


the ſaid county huſbandman, that A. P. apprentice, to the ſaid A. M. hath 


committed divers miſdemeanors againſt the ſaid A. M. his maſter, and hath like- 


wiſe run away from his ſaid maſter , Theſe are therefore to require you forth- 
with to apprehend the ſaid A. P. and bring him before me, lo anſwer unto the 
ſaid complaint, and to be dealt with according to law And you are to give notice 


to the ſaid A. M. that he appear before me at the ſame time, to make good the 


ſaid complaint. Gruen under my hand and ſeat, &c. 


| g ; * ; 
G. Commitment of an apprentice to the houſe of correction, on 
complaint of his maſter by one juſtice. 


To the conſtable of in the ſaid county, 


County of Dublin. and to the keeper of the houſe of correction 


at 


in the ſaid county. 


'HEREAS complaint hath been made befare me 
7 s Juſtices of the peace in and for the ſaid county, upon the oath of 
— in the ſaid county, huſbandman, that A. P apprentice of the 


aid A. N hath committed divers miſdemeanors againſt him the ſaid A. M. his 


maſter, and particularly [as the caſe ſhall be]; Aud whereas upon examination 
thereof, and upon hearing the allegations of both parties, having come © ih me 


for that purpyſe, and upon due confideration had thereof, he the ſaid A. P. is and 


E 2 ftands 


one of his Ma- 


35 
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/tands convicled before me of the ſaid offence : I do therefore hereby command you 
the ſaid conflable, to take and convey the ſaid A. P. to the ſaid houſe of correcti- 
on, and to deliver him to the ſaid keeper thereof, together with this warrant : And 
I do hereby command you the ſaid keeper of the ſaid houſe of correction, to receive 
the ſaid A. P. into your cuſtody in the ſaid houſe of correction, there to remain and 
be correfted, and held to hard labour for the ſpace of Given under my 


hand and ſeal the day, &c. 


H. Diſcharge of an apprentice by one juſtice, on complaint of 
the maſter. 


County of HEREAS complaint, &c. (as in the laſt precedent) 

Dublin I do therefore by theſe preſents diſcharge the ſaid A. P. from 
his apprenticeſhip to the ſaid A. M. any thing in any indenture or indentures of 
apprenticeſhip betwixt them, or otherwiſe, to the contrary notwithſtanding. Given, 


&c. 


I. Aſſignment of an apprentice. 


FT O all to whom theſe preſents ſhall come : I A. M. of ——— ſend greeting. 
Whereas my apprentice A. P. hath divers years yet to come and unexpired 
of his apprenticeſhip, to wit, whole years from the — day of 
- now laſt paſt, as by his indenture of apprenticeſhip to me ſealed doth 
appear; Now know ye, that I the ſaid A. M. for divers good cauſes and conſi- 
derations me hereunto moving, have given, granted, aſſigned, and ſet over, and 
by theſe preſents do fully and abſolutely give, grant, aſſign, and ſet over unto 

. 8. 0 all ſuch right, title, duty, term of years to come, ſervice, 
and demand whatſoever, which I the ſaid A. M. have in or to the ſaid A. P. or 
which I may or ought to have in him by force and virtue of the ſaid indenture of 
apprenticeſhip. And moreover, I the ſaid A. M. do by theſe preſents covenant, 
promiſe, and agree to and with tt ſaid A. S. his executors and adminiſtrators, 
that notwithſtanding any thing bygme the ſaid A. M. to be done to the contrary, 
the ſaid A. P. ſhall, during the ſaid term of - years, well and 
truly ſerve the ſaid A. S. as his maſter, and his commandments lawful and honęſt 
hall do, and from his ſervice ſhall not abſent himſelf during the ſaid term. 
Provided, that the ſaid A. S. ſhall well intreat and uſe him the ſaid A. P. and 
him the ſaid A. P. in the craft, miſtery, and occupation of a — which 
he the ſaid A. S. now uſeth, after the beſt manner that he can or may, ſhall 
teach, inſtruft, and inform, or cauſe to be taught, inſtructed and informed, as 
much as thereunto belongeth, or in any wiſe appertameth, and ſhall alſo during 
the ſaid term find and allow unto the ſaid A. P. ſufficient meat, drink, appa- 
rel, waſhing, lodging, and all other things needful or meet for an apprentice. 
In witneſs, &c. N 5 N 


15 Appzover, 39 


N approver (probator) 1s a perſon indicted of treaſon or felony, and in Approver. 
priton for the ſame, who upon his arraignment, before any plea plead- 

ed, doth confeſs the indictment, and takes a corporal oath to reveal all trea- 

ſons and felonies that he knoweth of, and therefore prays a coroner, before 

whom he is to enter his appeal or accuſation, againſt thoſe that are partners 


in the crime contained in the indictment. 3 Inſt. 129. | 
This accuſation of himſelf, and oath, makes his accuſation of another Accuſation on 


perſon of the ſame crime, to amount to an indictment; and if his partners n. 
are convicted, he ſhall have his pardon of courſe. 3. Inſt. 129, 130. 
Put juſtices of the peace cannot take cognizance hereof, becauſe they 


have no authority by their commiſſion to aſſign a coroner. Inſt. 130. 
as it is in the diſcretion of the court, whether they will ſuf- 1 of of- 


28 And beſides, | 
ES: fer one to be an approver, this method of late hath been ſeldom practiſed ; 
. and in many caſes we have what ſeems to amount to the ſame, by ſtatute 
2 where pardon is aſſured to offenders, on diſcovering and convicting their ac- 
433 complices. 

= Arraigument. 
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WW HEN an offender comes into court, or is brought in by proceſs, ſome-- Arraignment, 
times of capras, and ſometimes of habeas corpus directed to the goal- What. 2 


er of another priſon ; the firſt thing that follows thereupon, is his arraign- 
ment. 2. K H. 216. 
Now arraignment is nothing elſe but the calling the offender to the bar 


of the court, to anſwer the matter charged upon him. 2 H. H. 216. 
And the word in latin (lord Hale ſaith is no other than ad rationem ponere, Derivation, 


and in French ad reſon, or abbreviated a reſu; for as the antient word di 
rain or derayn imports in latin diſrationare, to diſprove or evince the contra- 
ry of any thing that is or may be affirmed, fo arraigne is ad rationem ponere, 
to call to account or anſwer. 2. H. H. 216. And this perhaps may be 
fufficient to ſhew the meaning of the word, altho' not to declare its deriva- 


tion. | 
The priſoner on his arraignment, tho' under an indictment of the higheſt % e 
Ackles. k 


crime, muſt be brought to the bar without irons and all manner of ſhackles 
or bonds, unleſs there be a danger of eſcape, and then he may be brought 


with irons: 2 H. H. 219. by | 
Alſo there is no neceſſity that a priſoner, at the time of his arraignment, Holding up bis 


hold up his hand at the bar, or be commanded fo to do; for this is only a band. 
ceremony ſor making known the perſon of the offender to the court; and if 
he anſwers that he is the ſame perſon, it is all one. 2 Hawk. 308. 


THIS 


38 


Arreſt, what. 


Privilege of 
parliament. 


Peers and bo- 
dies corporate 


In church- 
yards. 


On fundays. 


Suſpicion. 


Artelt, 


HIS is to be underſtood of arreſts in criminal caſes only, and not in 
civil caſes. : 5 5 
The word arreſt is the ſame, with very little variation, in the Engliſh, 
French, German, Belgick, and other languages of the weſtern Empire, 
heretofore ſubject to the Roman power; and p:obabiy ny have been de- 
rived unto us thro' the channels both of France 1 French ar- 
reſter ſignifieth to ſtop or ſtay ; and the Saxon D d both per- 
haps have ſprung from the Italian arreſto, and that an the well £nown la- 
tin verb o, to ſtand. 1 6 Fas | 
And, in law, an arreſt doth ſigniſy the reftraint of 4 man's perſon, depri- 
ving him of his own will and liberty, and binding non toe ome obavient 
to the will of the law: And it may be called ihe begining Of WOPrUCnment, 
Lamb. 93. | | 
Concerning which I will ſhew. 


J. Who may or may not be arreſted. 

I. For what cauſes of ſuſpicion an arreſt may be. 
III. By whom the arreſt ſhall be made. 

IV. The manner of an arreſt. 


V. What is to be done after the arreſt. 


. T. Who may or may not be arreſted. 

1. Generally, a member of parliament ſhall have the privilege of parlia- 
ment for himſelf and his ſervants to be freed from arreſts : but for treaſon, 
telony, and breach of the Peace, there can be no privilege. 4 nf. 24, 25. 

2. In caſes of peers and corporations, the proceſs is a diſtringas, for they 
cannot be arreſted. 3 Salk. 46. | 

. None ſhall arreſt prieſts or their clerks, or other perſons of holy church, 
whilſt they attend to divine ſervice, in churches, church-yards, or other 
places dedicated to God; on pain of impriſonment and ranſom at the king's 
will, and tre ſhall alſo make gree to the parties arreſted. 5o Ed. 3. c. 5. 
I A. 4. & b$ | 

4. Alſo a Sana executed againſt any perſon whatſoever, on the lord's 
day, is void; and the perſons ſerving the ſame ſhall ſuffer damages, as if 
they had done the ſame without warrant, except in caſes of treaſon, felony, 
and breach of the peace. 7 Wil. 3. c. 17. 


L. For what cauſes of ſuſpicion an arreſt may be. 


By the Eng. flat. 34 Ed. 3. c. 1. Power is given to the juſtices of the 
peace, to arreſt all thoſe, whom they find by indictment, or by ſuſpicion, and 
to put them in priſon, 

And 
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And the cauſes of ſuſpicion, which are generally agreed to juſtify the ar- Cauſes of ſuſ- 
reſt of an innocent perſon for felony, are theſe that follow: | — 

(1.) The common fame of the country; but it ſeems, that it ought to appear common fame. 
upon evidence, in an action brought for ſuch arreſt, that ſuch fame had 
ſome probable ground. 2 Haw. 76. 

(2) The being found in ſuch circumſtances, as induce a ſtrong preſump- Circumſtances 
tion of guilt ; as coming out of a houſe wherein murder hath been commit- f Suit. 
ted, with a bloody knife in one's hand; or being found in poſſeſſion of any 
part of goods ſtolen, without being able to give a probable account of com- 
ing noneſtly by them. 2 Haw. 76. 

(3) The behaving one's ſelf in ſuch a manner as betrays a conſciouſnels pught. 
of guilt; as where a man accuſed of felony, on hearing that a warrant 1s 
taken out againſt him, doth abſcond. 2 Haw. 76. 

But the party who flies from an arreſt for a capital offence, is not thereby 
guilty of a capital offence, but only liable to forfeit his goods, when ſuch 
flight is found againſt him. 2 Haw. 122. 

(4) The being found in company with one known to be an offender, at E, il .,upay. 
the time of the offence, or generally at other times keeping company wi 
perſons of ſcandalous reputation. 2 Haw. 76. 2 Inſt. 52. 

(5) The living an idle, vagrant, and diſorderly life, without having any Living idle. 
viſible means to ſupport it. 2 Haw. 76. 

(6) The being purſued by hue and cry. 2 Haw. 76. 

For if a Felony is done, and one is purſued upon hue cry, that is not of 
ill fame, ſuſpicious, unknown, nor indicted ; he may be attached and im- 
priſoned by the law of the land. 2 Inſt. 52. 

But generally, no ſuch cauſe of ſuſpicion, as any of the abovementioned, where no 
will juſtify an arreſt, where in truth no ſuch crime hath been committed ; N com- 
unleſs it be in the caſe of hue and cry. 2 Haw. 76. neg 


Hue and cry. 


III. By whom the arreſt ſhall be made. 


1. In criminal caſes, a perſon may be apprehended and reſtrained of his Arreſt without 
wr not only by proceſs out of ſome court, or warrant from a magiſtrate, Warrant. 
but frequently by a conſtable, watchman, or private perſon, without any 
warrant or precept. 

2, Thus all perſons, who are preſent when a felony is committed, or a By private per- 
dangerous wound given, are bound to apprehend the offender, on pain of fon. = 
being fined and impriſoned for their neglect. 2 Haw. 74 

Alſo, every private perſon is bound to aſſiſt an officer demanding his help, 
for the taking of a felon, or the ſuppreſling of an affray. 2 Haw. 75. 

Alſo by the act of 19 Geo. 2. cap: 21. ſef? 11. every inhabitant By beadles. 
within the city or ſuburbs of Dublin or the liberties thereto adjoining, call- 
ing to his or her aſſiſtance the beadle of the pariſh, or a conſtable ſhall have. 
authority to apprehend” and bring before any one of the governors of the 
work-houſe or any one of His Majeſty's juſtices of the peace of the ſaid ci-- 
ty, any ſturdy beggar or other idle vagabond, that ſuch beadle or bell-hour, 
conſtable, ox inhabitant ſhall find, or Be informed of, to be begging, ſtroll- 
ing, or frequenting any of the ſtreets or houſes within the ſaid city or ſub- 
urbs or. the liberties thereunto adjoining. 

3. Alſo. 


o 


40 


By watchmen. 


By conſtables. 


By any perſon 
whatſoever. 


Arreſt with 
Warrant: 


By the ſheriff 
or conſtable. 


pute. 


Others cannot 
depute. 


Where a con- 


ſtable may exe- 


Arteſt. 


3. Alſo, a watchman may arreſt a night walker, without any warrant from 


a magiſtrate. 2 Inst. 52. 
4. In like manner, a conſtable may ex officio arreſt a breaker of the peace 
in his view, and keep him in his houſe, or in the ſtocks, till he can bring him 


before a juſtice. 1 H. H. 587. | 

5. Or any perſon whatſoever, if an affray be made to the breach of the 
king's peace, may without any warrant ſrom a magiſtrate, reſtrain any of the 
offenders, to the end the king's peace may be kept; but after the affray is 
ended, they cannot be arreſted without an expreſs warrant. 2 Inſt. 52. 

6. So much concerning an arreſt without a warrant ; next follows arreſt- 


ing with ſuch warrant. | 
The warrant is ordinarily directed to the ſheriff or conſtable, and they 


7 ny 
are indictable, and ſubject thereupon to a fine and impriſonment, if they ne- 


glect or refuſe it. 1 H. H. 581. 
8. If it be directed to the ſheriff, he may command his bailiff, under- 


Sheriff may de- . N 
eriff, or other ſworn and known officer, to ſerve it, without writing any 


precept. But if he will command another man, that is no ſuch officer, to 
ſerve it, he muſt give him a written precept, otherwiſe, falſe impriſonment 
will lie. Lamb. 89. | 
9. But every other perſon, to whom it is directed, muſt perſonally exe- 
cute it; yet it ſeems, that any one may lawfully aſſiſt him. 2 Haw. 86. 
10. If a warrant be generally directed to all conſtables, no one can exe- 
cute it out of his own precinct ; for in ſuch caſe it ſhall be taken reſpective- 


cute it out of ff # . A. 
his own diſtrict. Iy to each of them within their ſeveral diſtricts, and not to one of them to 


Any perſon 
may execute. 


But not to be 


_ Cirected to the party, but to ſome indifferent perſon, to execute it. 


party. 
Where direct- 
ed to two 
jointly. 


Tobe gone a. 
bout immedi- 
ately. 


Oppoſing the 
execution. 


execute it within the diſtrict of another: but if it be directed to a particular 
conſtable (Mr. Hawkins ſays, to a particular conſtable by name), he may 
execute it any where within the juriſdiction of the juſtice, but is not com- 
pellable to execute it out of his own conſtablewick. Lord Raym. 546. 1 


H. H. 581. 2 H. H. 110. 2 Haw. 86. ; : | 
11. The juſtice that iſſues the warrant, may direct it to a private perſon 


if he pleaſeth, and it is good ; but he is not compellable to execute it unleſs 


he be a proper officer. 1 H. H. 581. 
12. But by the juſtices oath, the warrant ought not to be directed to the 


13. If a warrant is directed to two or more jointly, yet any one of them 


alone may execute it. Dalt. c. 169. 


IV. The manner of an arreſt. 


1. The officer to whom a warrant is directed and delivered, ought with all 
ſpeed and ſecrecy to find out the party, and then to execute the warrant. 


Dalt. c. 169. | | 3 
2. It is certainly an offence of a very high nature, to oppoſe one who law- 


fully endeavours to arreſt another for treaſon or felony: And it ſeems, that 

the perſon who ſo oppoſes an arreſt for treaſon, whereof he knows the party 
to have been guilty, is thereby guilty of the treaſon ; and that he who ſo 
oppoſes an arreſt for felony, is an acceſſary to the felony. 2 Haw. 121. 


3. An 
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find ſureties for the peace or good behaviour. 2 Hau. 86. 


Arreſt. 


2, An arreſt in the night is good, both at the ſuit of the king and of the A 


ruſe; elſe the party may eſcape. 9 Co. 66. | 


r 
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reſting in 
e night. 


In England by the 24 Geo. 2. c. 55. Conſtables and others may, on Arreſting in a- 
having the warrant indorſed by a juſtice in another county, into which an of- ether county. 


fender ſhall have eſcaped, arreſt an offender in ſuch other county, and carry 
him before a juſtice in ſuch other county, if the offence is bailable, to find bail; 


or elſe ſhall carry him back again before a juſtice in the county from whence 


the warrant did firſt iſſue. | | | 
g. A private perſon cannot raiſe power to arreſt or detain a felon. 1 H. Taking the 


power of the 


H. 601. 
But any juſtice, or the ſheriff, may take of the county any number that 


he ſhall think meet, to purſue, arreſt, and impriſon traitors, murderers, 
robhers, and other felons; or ſuch as do break, or go about to break, or 
diſturb the king's peace: and every man being required, ought to aſſiſt and 
aid them, on pain of fine and impriſonment. Dalt. c. 171. 825 

But it is not juſtifiable for a juſtice, ſheriff, or other officer, to aſſembl 
the poſſe comitatus, or raiſe a power or aſſembly of people, upon their own 


heads, without juſt cauſe. Dalt. c. 171. 
But where a juſtice, ſheriff, or other officer, is enabled to take the power 


of the county, it ſeemeth they may command, and ought to have the aid 
and attendance of all knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen; ſervants, and apprentices, and of all other perſons being above 
the age of fifteen years, and able to travel. Dal. c. 171. Becauſe by the 
ſtatute of Winc heſter, all of that age are bound to have harneſs. 


But women, eccleſiaſtical perſons, and ſuch as be decrepit, or. diſeaſed, 


ſhall not be compelled to attend them. Dali. c. 171. 
And in ſuch caſe it is referred to the diſcretion of the juſtice, ſheriff, or 


other officer, what number they will have to attend on them, and how and 
after what manner they ſhall be armed or otherwiſe furniſhed. Dall. 171. 


6. As to the caſe of breaking open doors, in order to apprehend offenders, Breaking open 


county. 


e But not with- 
out juſt cauſe. 


it is to be obſerved that the law doth never allow of ſuch extremities but drs. 


in caſes of neceſſity; and therefore, that no one can juſtify the breaking 
open another's doors to make an arreſt, unleſs he firſt ſignify to thoſe in the 
houſe the cauſe of his coming, and requeſt them to give him admittance. 
2, Haw. 86. Yo EW | 
But where a perſon authorized to arreſt another, who is ſheltred in a houſe, 
is denied quietly to enter into it, in order to take him ; it ſeems generally 
to be agreed, that he may juſtify breaking open the doors in the following 


inſtances: Y 


(1) Upon a capias grounded on an indictment for any crime whatſoever ; Upon a capiar, 


or upon any capias from the chancery or king's bench, to compel a man to 


(2) Where one known to have committed a treaſon or felony, or to have Treaſon or H-. 


given another a dangerous wound, is purſued either with or without a war- lony. 


rant, by a conſtable or private perſon; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better opinion at this day 
(Mr. Hawkins ſays) that no one can juſtify the breaking open doors in order 
to apprehend him: (And this opinion he founds on Ces 4 Inf. 197. and 
Hale's pleas of the crown, 91.) 2 Haw. 87. 0 


But 
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Pre »bable me 


picion. 


Upon a peace 
warrant, 


On a ſearch 


warrant. 


Forcible cnt: y- 


Capias m utle- 
ga tum. 
Levying a for- 
feiture. 


In caſe of an 
affray. 


Dilorderly 
drinking or 
noiſe, C. 


In caſe of an 
elcape, 


Arteſt. 


But lord Hale, in his hiſtory of the pleas of the crown, ſays, that upon a 
warrant for probable cauſe of ſuſpicion of felony, the perſon to whom ſuch 
warrant is directed, may break open doors to take the perſon ſuſpected, if 
upon demand he will not ſurrender himſelf, as well as if there had been an 
expreſs and poſitive charge againſt him; and ſo (he ſays) hath the com- 
mon practice obtained, notwithſtanding the contrary opinion of lord Coke - 
for in ſuch caſe the proceſs is for the king, and therefore a non omittas is im- 
plied. 1H. H. 580, 583. 2 H. H. 117. 

And as he may break open ſuch perſon's own houſe, ſo much more may 
he break open the houſe of another to take him; for ſo the ſheriff may do 
upon a civil proceſs ; But then he muſt at his peril ſee that the felon be 
there; for if the felon be not there, he is a treſpaſſer to the ſtranger whoſe 
houſe it is. 2 H. H. 117. 

_ But it ſeems that he that arreſts as a private man barely upon ſuſpicion of 
felony, cannot juſtify the breaking open of doors to arreſt the party ſuſpec- 
ted, but he doth it at his peril, that is, if in truth he be a felon, then it is juſ- 


tifiable, but if he be innocent, but upon a reaſonable cauſe ſuſpected, it is 


not juſtifiable. 1 H. H. 82. : = 
But a conſtable in ſuch caſe may juſtify, and the reaſon of the difference 


is this: becaule that in the former caſe it is but a thing permitted to private 

rſons to arreſt for ſuſpicion, and they are not puniſhable if they omit it; 
and therefore they cannot break open doors; but in caſe of a conſtable, he 
is puniſhable if he omit it upon complaint. 2 H. H. 9 2. | 

(3) Upon a warrant from a juſtice of the peace, to find ſurities for the 
peace or good behaviour. 2 Haw. 86. 1 H. H. 582. 2 H. H. 117. 

And in general, Mr. Dalton ſays, an officer upon any warrant from a juſ- 
tice, either for the peace or good behaviour, or in any caſe where the king 
is party, may by force break open a man's houle, to arreſt the offender, 
Dalt. c. 169. | 

(4) On a warrant to ſearch for ſtolen goods, the doors may be broken 
open, if the goods are there; and if they are not there, the conſtable ſeems 
indemnified, but he that made the ſuggeſtion, is puniſhable, 2 H. H. 151. 

(5) Where forcible entry or detainer is found by inquiſition before juſtices 
of the peace, or appears on their view. 2 Haw. 86. | 

(6) On a capras utlegatum, or capias pro fine. 2 Haw. 86. 

. (7) On the warrant of a juſtice of the peace for the levying of a forfei- 
ture, in execution of a judgment, or conviction for it, grounded on any 
ſtatute, which gives the whole or any part of ſuch forfeiture to the king. 
2 Haw. 86. 5 e 4 

(8) Where an aflray is made in a houſe, in the view or hearing of the 
conſtable, he may break open the doors to take them, 1 Haw. 137. 2 

aw. 37. . | | * 5 

(Y) If there be diſorderly drinking or noiſe in a houſe, at an unſeaſonable 
time of night, eſpecially in inns, taverns, or alehouſes, the conſtable or his 
watch, demanding entrance, and being refuſed, may break open the doors, 


to ſeeand ſuppreſs the diſorder. 2 H. H. gs. 


(10) Wherever a perſon is lawfully arreſted for any cauſe, and afterwards 
eſcapes, and ſhelters himſelf in an houſe. 2 Haw. 87. ee, ee 
+ | 11 (Ai). But 


yok 


(11) But upon a general warrant, without expreſſing any felony, or trea- General war- 
ſon, or ſurety of the peace, the officer cannot break open a door. 1 H. H. 

i 442) Neither ought doors to be broken open to take a perſon, who is re- 
quired to take certain oaths by virtue of a ſtatute, becauſe in ſuch caſe the 
warrant is not grounded on a precedent offence. 2 Haw. 87. 12 Ch. 131. 

(13) In a civil ſuit; the officer cannot juſtify the breaking open an out- Civil ſuit. 
ward door or window in order to execute proceſs. If he doth he is a treſ- 
paſſer. But if he findeth the outward door open, and entreth that way, 
or if the door be opened to him from within, and he entreth, he may break 
open inward doors if he findeth that neceſſary in order to execute his proceſs. 

Fojt. 319. | 

F & by man's houſe is his caſtle, for ſafety and repoſe to himſelf and fa- A man's houfe 
mily; but if a ſtranger, who is not of the family, upon a purſuit taketh re- ale: 
fuge in the houſe of another, this rule doth not extend to Vim, it is not His 
caſtle, he cannot claim the benefit of ſanctuary therein. F9/. 320. 

And it is always to be remembred, that this rule muſt be confined to the Confined to 
caſe of arreſts upon procels in civil ſuits only. For where a felony hath been n proceb. 
committed, or a dangerous wound given, or even where a miniſter of juſ- 
tice cometh armed with proceſs founded on a biteach of the peace; the 

arty's own houſe is no ſanctuary for him: in theſe eaſes, the juſtice which 
1s due to the publick muſt ſuperſede every pretence of private inconve- 
nience. 2d. | | | 

(14) Finally, in all theſe caſes, if an offlcer, to ſerve any warrant, enters 
into a houſe, the doors being open, and then the doors are locked upon him, 
he may break them open in order to regain his liberty. 2 Haw. g . 

7. If there be a warrant againſt a perſon, for a treſpaſs or breach of the Killive inthe 
peace, and he flies and will not yield to the arreſt, or being taken makes ſuit. F 
his eſcape; if the officer kills him, it is murder. 2 H. H. 117. 

But if ſuch perſon, either upon the attempt to arreſt, or after the arreſt, 

aſſault the officer, to the intent to make his eſcape from him, and the offi- 
cer ſtanding upon his guard, kills him, this is no felony ; for he is not bound 
to go back to the wall, as in common caſes of /» defendendo, for the law is 
his protection. 2 H. H. 118. SES Sol bs 1 act * 
But where a warrant iſſueth againſt a perſon for felony, and either before 
arreſt, or after, he flies and defends himſelf with ſtones or weapons, ſo that 
the officer muſt give over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the ſame law is, for a con- 
{table that doth it by virtue of his office, or on hue and cry. 2 H. H. 118. 

But then there muſt be theſe cautions: 1. He muſt be a lawful officer; 
or there muſt be a lawful warrant. /, 2. The party ought to have notice of 
the reaſon of the purſuit, namely, becauſe a warrant is againſt him. g. It N 
muſt be a caſe of neceſlity, and that not: ſuch a neceſſity as in the former 
caſe, where an aſſault is made upon the officer; but this is the neceſſity, 
namely, that he cannot otherwiſe be taken. 2 H. H. I11AAF.. 

But tho' a private perſon may arreſt a felon, and if he fly ſo as hewafihog 
be taken without he be killed, it is excuſable in this caſe for the neceſſity ; 
yet it is at his peril, that the party be a felon; for ir he be innocent of hg 
felony, the killing (at leaſt before ſhe arreſt) ſeems at. leaſt We : | 

2 l 10 ; 
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Whether the 


conſtable need 


to ſhew his 


No arreſt by 
words. 


Retaking after 
arrelt, 


By. a private 
Per ſon. 


—— 


Atreſt. 


for an innocent perſon is not bound to take notice of a private perſon's ſuſ- 
picion. 2 H. H. 119. . 

8. A perſon ſworn and commonly known, and acting within his own pre- 
einct, need not ſhew his warrant; but he ought to acquaint the party with 
the ſubſtance of it. 2 Haw. 85. 4h | 

And an officer giveth ſufficient notice what he is, when he faith to the 
party, I arreſt you in the king's name; and in ſuch caſe, the party at his 

ril ought to obey him, tho' he knoweth him not to be an officer; and if he 
0 no lawful warrant, the party grieved may have his action of falſe im- 
priſonment. Dall. c. 169. | | 

But the learned editor of Hale's hiſtory obſerves hereupon, that the books 
referred to, do intend the general warrant conſtituting ſuch perſon an officer 


as a bailiff, or the like, in a civil action; tho' it may be otherwiſe in caſe of 


felony, becauſe in ſuch caſe a private perſon may arreft a felon without any 
warrant at all. 2 H. H. 116. Dh | 

But if he acts out of his precinct, or is not ſworn and commonly known, 
he muſt ſhew his warrant if demanded. 2 Hau. 85, 86. Otherwiſe the 
party may make reſiſtance, and needs not to obey it. Dall. c. 169. 

But if the conſtable has no warrant, but doth it by virtue of his office, 
as conſtable, it is ſufficient to notify that he is conſtable, or that he arreſts 
in the king's name. 17H. H. 583, 

9. If the conſtable come unto the party, and require him to go before 
the juſtice, this is no arreſt or impriſonment. Dall. c. 170. 

For bare words will not make an arreſt, without laying hold on the per- 
ſon, 1 Salk. 79. 2 Haw. 129. 

' 10. It hath: been holden, that if a conſtable, after he hath arreſted the 
party by force of a warrant, ſuffer him to go at large, upon his promiſe to come 
again and find ſureties, he cannot afterwards arreſt him by force of the 
ſame warrant: However, if the party return, and put himſelf again under 
the cuftody of the conftable, it feems that it may be probably argued, that 


the conſtable may lawfully detain him, and bring him before the juſtice, in 


purfuance of fuch warrant; but in this the law doth not feem to be clearly 

ſettled. 2 Haw. 81. | | | 
But if the party arreſted do eſcape, the officer upon freſh ſuit may tak 

him again and again, fo often as he efeapeth, altho' he were out of view, or 


that he fhall ffy into another town or county. Dal. c. 169. 


V. What is to be dane after the arreſt. 


1. When a private perſon hath arreſted a felon, or one ſuſpected of fe- 
tony, he may detain him in cuſtody till he can reaſonably diſmiſs himſelf of 
him; but with as much ſpeed as conveniently he can, he may do any of 
theſe three things: TE | 

. fr) He may carry him to the common goal; but that is now rarely done. 
a H. H 589. 2H H. 7. | | F 
(2) He may deliver him te the conſtable, who may either carry him to 
gaol, or to a juſtice of the peace. 1 H. H. 389. e 

! He may carry him immediately to a juſtice of the peace. 1 H. H. 


2. If 


| battery, may 


guilty of the battery, it is ſufficient, 1 Haw. 134. 
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2. If the conſtable, or his watch, hath arreſted affrayers, or perſons By awatchman, 
drinking in an alehouſe diſorderly at an unſeaſonable time of night, he may 

ut the perſons in the ſtocks, or in a priſon, if there be one in the vill, till 
the heat of their paſſion or intemperance is over, tho' he deliver them after- 
wards; or till he can bring them before a juſtice. 2 H. H. 9g. 

3. If the arreſt is by virtue of a warrant, when the officer hath made the Byan officer by 
arreſt, he is forthwith to bring the party, according to the direction of the 9 
warrant; If it be to bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him before the ſame juſtice; 
but if the warrant be to bring him before any juſtice of the county, then it 
is in the election of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 2 H. H. 112. 

But if the time be unſeaſonable, as in or near the night, whereby he 
cannot attend the juſtice, or if there be danger of a preſent reſcue, or if 
the party be ſick, he may ſecure him in the ſtocks, or in an houſe, till the 
next day, or ſuch time as it may be reaſonable to bring him. 2 H. H. 120. 

And when he hath brought him to the juſtice, yet he is in law ſtill in his 
cuſtody, till the juſtice diſcharge, or bail, or commit him. 2 H. H. 120. 

4. But it is faid, the conſtable is not obliged to return the warrant itſelf, Xturning the 
but may keep it for his own juſtification; in caſe he ſhould be queſtioned 
for what he had done; but only to return what he has done upon it. Lord 


Raym. 1 196. { (4 * 
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Allault and Battery. eee 


J. Aſault, what. 

. Battery, what. | 
TH. In what caſes they may be juſtified. 
V. How punifhed. © 


J. Afault, whey. 


A SSAULT, aſſultus, from the French afſayler, is an attempt or offer, Ault, what, 
41 with force and violence, to do a corporal hurt to another; as by ſtrik- _ | 
ing at him with or without a weapon; or pꝛeſenting a gun at him, at fuch 


a diſtance to which the gun will carry; or pointing a 'pitchfork at him, 


ſanding within the reach of it; or by holding up one's fiſt at him; or by 
any other ſuch like act, done in an angry, threatning manner. 2 Haw. 


13 99 2 8 (ts Feen % int 1 / | | 
And werke cle ly follows, that one charged with an allault and Afult andbat- 
battery, may be found guilty of the aſſault, and yet acquitteil ofthe bat- tery. | 
tery ; But every battery includes an aſſault; therefore on an indittment of 
aflaukt and battery, in which the affault ig ill laid, if. the defendant be founl 


:Notwith- 


46 


Words cannot 


be anafſeult- greed at this day, that no words whatſoever can amount to an aſſault. x 
Haw. 134. | 


Bittery, what. 


When juſtify- 
able. 


Tf menaced or 


Aſſaulted. 


— 
* 


cometh alſo the word hattle) ſeemeth to be, when any injury whatſoever, be 
it never ſo ſmall, is actually done to the perſon of a man, in an angry, or 
revengeful, or rude, or inſolent manner, as by ſpitting in his face, or any 


Aſlault and Battery. 


Not withſtanding the many ancient opinions to the contrary, it ſeems a- 


II. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to beat, from whence 


way touching him in anger, or violently juſtling him out of the way, and 
the like. 1 Haw. 134. | 


III. In what caſes they may be juſtified. 


A perſon may juſtify an aſſault, in defence of his perſon, -or of his wife, 
or maſter, or parent, or child within age; and even a wounding may be juſ- 
tified in defence of his perſon, but not of his poſſeſſions. 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on another to arreſt 


him, or if a parent in a reaſonable manner chaſtiſe his child, a maſter his 


ſervant, a ſchoolmaſter his ſcholar, a gaoler his priſoner, and even a huſ- 


band his wife, as ſome ſay; or if one confine a friend who is mad, and bind 
.and beat him in ſuch a manner as 1s proper in his circumſtances, or ifa man 
force a ſword from one who offers to kill another therewith ; in all theſe caſes, 
and ſuch like, it is juſtifiable. 1 Haw. 1 30. 


Likewiſe a perſon may juftify an aſſault and battery of another, who doth 
menace or aflault him, and attempt to beat him from his lawful watercourſe 


or highway. Pult. 42. 


Likewiſe, if a perſon comes into my houſe, and will not go out, I may 


juſtify laying hold of him, and turning him out. Ne//. Aſſault. 


And where a man in his own defence beats anothe rwho firſt aſſaults him, he 
may take advantage thereof, both upon an indictment, and upon an action; 


but with this difference, that on an indictment he may give it in evidence 


upon the plea of not guilty, but on an action he muſt plead it ſpecially. 1 


Haw. 134. 


i 
Puniſhable, 
how. 


go OF ; 5 1 8 f a £3: An . A 
There is no doubt but that æhe wrong doer is ſithject both to an gion at 
the ſuit of the party, wherein he ſhall render damages; and allo f in 


TV. How puniſhed. 


ethos 143 Acc i 


3H 1 
O 1 - 

dictmenti at the ſuit of tlie king, wherein he ſhall be fined iccorditg fs the 

heinouſneſs of the offence. ' 1 1a d. 134. | £9 tft 01) ni ARETRZ Di 40+ 35 


Aſſault with in. And by:the 21 Geb. 2: cap. 1 2. /eft. 1. If any perſon ſhall with any of- 


1cut to rob, 


$5.5 $6135; '% ' N U 


fenſive weapon or inſtrument, aſſault, or ſhall by menaces, or in any for ible 


mamior) demand ay mdney, goods or chattels'from' any perfon.* with in- 


dient id rob ſuch perſon, and every perſon fo offending being ther, of 'convie- 
ed 


ted;:ſhald/boiadjudged yrilty of felony, and ſhalf be liable to be rratliporie 
as in cales:ob:felobyg” and the courts before whom wer wilt Ff, 
er aer ae e 


141 
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ACault and Battery. 47 

ſhall have power of tranſporting ſuch offenders for ſeven years, in like man- 

ner as other felons may be tranſported to any of his Majeſty's colonies or 

lantations in America, by any law for that purpoſe now in being. | | 

And by 33 Geo. 2 cap. 10. ſecl. 37. If any perſon ſhall aſſault any officer of mug re- 

his Majeſty's revenue, or his aſſiſtants, in the due ſeizing and ſecuring any ek- el 

ciſable goods which they have reaſonable cauſe to ſuſpect to be liable to a ſeiz- 

ure by the laws of the land, or by force or violence reſcue or carry away, or 

ſhall procure to be reſcued or carried away, any ſuch goods, after legal 

ſeizure, every perſon ſo offending, being thereof legally convicted, by the 

verdict of a jury of twelve men, or upon his or her confeſſion, ſhall for the 

firſt offence forfeit one hundred pounds, and upon failure of payment there- 

of ſhall ſuffer impriſonment for twelve months, and for the ſecond offence 

ſhall be tranſported to ſome of his Majeſty's plantations in America, there to 

continue for ſeven years. 1 0615 | | 
A private. aſſault is not inquirable in the leet, not being a common. nu- Private af: 

ſance, as all affrays are. 1 Haw. 125. | 150 


\ 


Warrant for an aſſault. 


County of Dublin. 3 To the conſtable of —— yer 


- 
8 
* - 


HEREAS complaint hath been made before. me J. P. eſquire; one of his: 
majeſty's juſtices of the peace in and for the ſaid county, upon the oath 
of A. I. 92 in the ſaid county, taylor, that A. O. of ———afareſatd, 
butcher, did on tbe—— day vialeniiy aſſault, and beat him the ſaid 
A. I. at—-—— aforeſaid in the county aforeſaid: | Theſe are therefore in his ſaid 
majeſty's name, to command you forthwith to apprehend.the ſaid A. O. and 0 
bring him before me, to anſwer unto the ſaid complaint, and to be, further dealt 
withal according to lau. Given under my hand and ſeal tbe day of, &c. 


Iadictment for an aſſault. 


2 17 
x 


HE jurors for our lord the king upon their path preſent, that A. O. of 
— the/ſatd county, butcher, on the. day of ——in the 


hear of the reign of ———at-————aforeſaid in the county-aforeſaid, in 
and upon A. I. taylor, then and there-being in the peace of God and of our ſaid 
lord the king, with force and arms, an aſſault” did make, and him the ſaid A. 
I. then and there did beat, wound; and evil intreat, and then and there to hin, 
other enormous things did, to the great damage and hurt of bim the ſaid A. I. 
and io the evil example of all others offending" iu the like kind, and againſt the 


— 
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48 


Aſſize, what. I. A SSISE (afeſ#n) anciently ſignified in general, a court where the 
J 


udges or aſſeſſors heard and determined cauſes; and more particu- 
larly upon writs of Aae brought before them, by ſuch as were wrongfully 
put out of their poſleſſions. Which writs heretofore were very frequent; 
but now mens poſſeſſions are more eaſily recovered by ejectments, and the 
like. Yet ſtill the judges in their circuits have a commiſſion of aſſize, di- 
rected to themſelves and the clerk of aſſize, to take aſſizes, and to do right 


upon ſuch writs. 
The circuit 2. To which commiſſion of afize, four other commiſſions are now ſuper- 


commilhons. added; to wit, ; 
Gaot delivery. (1) A commiſſion of general gaol delivery, directed to the judges and the 
clerk of aſſize aſſociate ; which gives them power to try every priſoner in the 
gaol, committed for any offence whatſoever, but none but priſoners in the 


gaol. 
Oyer and ter- (2) A commiſſion of oyer and terminer, directed to the judges and many 
Ems other gentlemen of the county ; by which they are impowered to hear and 


determine treaſons, felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not in gaol. 
Niſt prius. (3) A commiſſion or writ of niſi prius, directed to the judges and clerk 
| of aſſize, by which civil cauſes brought to iſſue in the courts above, are 
tried in the vacation by a jury of twelve men of the county where the cauſe 
of action ariſes ; and on return of the verdict of the jury to the court above, 
the judges there give judgment. 
Peace. (4) -A commiſſion of the peace in every county of their circuit. 
Sheriffs, juſti- 3. By the precept for the general gaol delivery above-mentioned, the 
— others, ſheriff is commanded to attend there in perſon, with his under- ſheriff; and 
o attend there. : Nr . | 
to give notice to all juſtices of the peace, mayors, coroners, eſcheators, 
ſtewards, and alſo to all chief conſtables and bailiffs of hundreds and liber- 
ties, that they be then and there in their own perſons with their rolls, re- 
cords, indictments, and other remembrances, to do thoſe things which to 
their offices in that behalf appertain to be done. 8 85 
By virtue whereof, all juſtices of the peace, mayors, and others above- 
mentioned, of that county where the judges have their aſſizes, are bound to 
be preſent; and if they make default, without lawful impediment, the 
judges may ſet a fine upon them for their neglect. Cr. Gre. 4. 
88 4. Alſo by ancient cuſtom (that is, by the common law of the land) be- 
preſentment. fore the coming of the judges, the high conſtables iſſue their warrants to the 
petty conſtables, to make preſentments of all crimes and offences cogniz- 
able at the aſſizes; to the intent (as it ſeemeth) that the judges thereby may 


have a general information and knowledge, how the peace hath been kept: 


which preſentments being delivered to the high conſtables, are by them de- 
livered into court, and make up part of the rolls, and other remembrances 
above- mentioned. N 
Which ſaid warrants of the high conſtables perhaps may be beſt drawn 
upon the words of the commiſſion of oyer and terminer, which is the largeſt 
of all the five commiſſions above-mentioned: And then the form thereof may 
be thus 4 
7. County 


_ 
, 
| 
, * 
= 
53 
of * 
1 
1 
7 
L 
"EY 
44 
# 
"4 
2B 
e 
A 
N 2 
3 
5 
? 
Wb” 
1 
x 
* 
X'S 
"0 
8 
- = 
= = 
* 
4 
p 


x wade; 47 8 6 — — 
. n * x * 9 
oft — . 5 +, Wn, «7 N tte : 
7 8284 » > >" S 8 £ Ax 4s 8 2 
— : 4 Sts 7 "+ 5 . TOO Ae EE FP 
* A 4 > 6 a . WI r 
* 4 3 


ae ES 
ny Iv 

* 

* 


„ 


* E 1 
e 


* fot £36 
" b Wn. 


Hat 1 at fi 


FIC - Li" 5 
- ON WY 8 * 


2 8 Le Rd 4 8 X 
ab n Ee” 
WE 2. 5 e . 
4 wal - q uw Sv 
63 "09 FE * 
$ 
0 


- 
FR 
©, = 
Ry 
1 
— 2 
1 
OR” - 
Nn. 
11 
2. 
7 
1 
* 4 
1.5 
_— 
2 A " 
Ws” 
-B 
Ks 
Ws 
"4 * 
0 
3 
„ 
2 " 
+08 
4+ 43 
i 
Wo - 
Fa 
© 
2 "4 
1s 
* 
131 
"a 
M4 
"EE 
* 
WE 
at" 
. * 
r 
9 
1 7 
. 
5 
* 
2 
5 
** 
* 
4 
Wy 
TS 
As 
hy 7 
P. 
- % 
* 
8 
4 
N. 
"+ 
ke 
i 
4 
I 
Cs. 
1@ : 
FRI - 
"40 
* \ 
- 44 
£2 
”* o 
* 
3 
3 
708 
* - 
2 
3 
1 
Wes - 
þ 
N 
* 


G 
. SN pode re RS A N 
FIC: rd th. Yue L I "It. ML; 
bs tr 4 ” + wo: he n "i . 
« {> » + Saas "> Aa” 


© OY 
* 


* 3 ' #2, b « n 1s . * . 2 ; 3 6 P „% ee. WA 
*: 8-6 Ne. red 2 88 Is 5 * 4 en * ITY LN . * SES th 8 * . * 4 5 5 AS + PE $$” wel Eo. Py > "SORES > 966 
a bi : * + FO 2 5 1 _ r N. > 36 5 þ Vs > 0 2 $ I = 8 3 1 0 
« 2 8 * n POE A - g 2 - A 4 SSL GAYS 3 WHEY 2 0% 3 1 "I 25 \ r * 8 on 
+ As — F 25 . 1 n 85 A \ * 5 4 g 


Alli3es. 


County of Dublis. 5 To the conſtable of in the ſaid county. 


iT: HESE are to require you the ſaid conſtable, in Þrs Majeſty's name, to make 


out a preſentment in writing of all treafons, miſprifions of treaſons, in- 


ſurrections, rebellions, counterfeitings, clippings, waſbings, falſe coinings, and 


other falſities of the money of Great Britain, and of other kingdoms and dominions 
whatſoever ; and of all murders, felonies, manſlaughters, killings, burglaries, 
rapes of women, unlawful meetings and conventicles, unlawful uttering of words, 
aſſemblies, miſprifions, confederacies, falſe allegations, treſpaſſes, riots, routs, 
retentions, eſcapes, contempts, falſities, negligences, concealments, maintenance, 


oppreſſions, champerty, deceits, and all other evil doings, offences, and injuries 


whatſoever; and alſo the acceſſaries of them; by Twwhomſoever, and in-\ what 
manner ſoever, done, committed or * within your conflablewick. 
Which ſaid preſentment ſo made in writing as aforeſaid, and ſigned by you, you 
are to deliver to me at in the ſaid county, 0——the———dgay 9 
—at the hour of ————1# the forenoon of the ſame day, that I may have 
the ſaid preſentment ready to be delivered to his ſaid majeſty's juſtices of oyer and 
terminer and general gaol delivery at the next aſſizes to be holden for the ſaid 
county. Herein fail you not, as you will anſwer the contrary at your peril. 
Gruen under my hand, the————day in the year of our lord 
p „ Jon BowxESsSs, High Cunfable. 


Attachment. 


49 


H Is word, as a law term, we have immediately from the French at- Derivation. 


A tacber, to tye, or make faſt. The Italian word is attacare; the Spa- 


- niſh azzacar ; and the Saxon tecan, to cake. 


It ſignifieth the taking of a man's bedy by commandment of 2 writ or Synifcation. 


precept; and is properly grantable in caſes of contempts, againſt which for 
the moſt part all courts of record generally, but more eſpecially thoſe of the 
Four-Courts at Dublin, and above all the court of King's Bench, may pro- 
ceed in a ſummary manner, aceording to their diſcretion. 2 Haw. 141. 


But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid, that generally power of te 
the feſſions have not a power to award an attachment; but the court faid, ſeſſions to grant 
they would not determine how it would have heen, if they had committed 


the perſon for contempt; but the ordinary and proper method is, by indict- 
ment. Sefſ. Ca. V. 2. 176. 
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'F* HE difference between a man attainted and convicted is, that a man is Attainder. 


: ſaid to be convicted before he hath judgment, as if a man be convicted 


by verdict or confeſſion ; and when he hath his judgment upon the verdict 


or confeſſion, then he is ſaid to be attainted. 1 Il. 390. 
G T hat 


5 2 Attainde k. 
Conſequences That is to ſay, his blood is become ( attinc tus) tainted, ſtained, or corrup- 
of it. ted: inſomuch that by the common law, in caſes of treaſon or felony, his 
children or other kindred cannot inherit his eſtate, nor his wife claim her 
dower; and the ſame cannot be reſtored or ſaved, but by act of parliament: 
and therefore in divers inſtances, there is a ſpecial proviſion by act of parlia- 
ment, that ſuch or ſuch an attainder ſhall not work corruption of blood, loſs 


af dower, nor diſheriſon of heirs. 


Attaint. TTAINT is a writ that lieth, where a falſe verdi& in a court of 
record, upon an iſſue joined by the parties, is given. 1 If. 294. 
Which is treated of under title Juzoꝛs. 


Attoꝛney. 


Attorney, 1, A T TORNEY is an antient Exgh/b word, and ſignifieth one that is 
ſet in the turn, ſtead, or place of another. 1 Inſt. 51. 
S By the 2 Geo. 1. cap. 11. no attorney ſhall be ſuffered to practiſe as. 
e attorneys. an attorney before any judge of aſſiſe, in the recovering of any ſmall debts, 
by civil bill, in any county wherein he ſhall be a juſtice of peace. 
Not eligible to It is ſaid, that attorneys: ſhall not be elected to any office without their. 
n own conſent, by reaſon of their ſaid attendance in the courts. Cro. Car. 


11. 585. WT Fg Wet - 
Unleſs a depu- Yet it hath been ſaid, that an attorney ſhall not be excuſed by privilege . 
ty is allowed. from offices, which may be executed by deputy ;. but only thoſe which re- 
quire perſonal duty. March. 30. | 


Albard. 


1. is judged not foreign to tlie office of a keeper of the peace, to have 
ſome knowledge of the law. contained under this title: Concerning 
whcih. we-will ſhew,, | 


J. What things may be ſubmitted to arbitration.. 

H. The: ſeveral kinds. of. ſubmiſſion to arbitration. . 

II. The award; and therein. what ſhall be deemed a good 
award, and what. not. 


I. What 
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Abbard. 51 
I. What things may be ſubmitted to arbitration. 


1. It is held clearly, that all matters of controverſy, either of fact, or of Actions perſo- 
a right in things and actions perſonal and uncertain, may be ſubmitted to 
arbitration. 9 C. 78. e eee e 4h 

2. Matters of freehold, or any right and title to a freehold, cannot be Matters of 
ſubmitted to arbitrament ; for a freehold is not transferrable from one to freehold. 
another, without livery and ſeiſin: Yet if there be a ſubmiſſion concerning 
the right, title, or poſſeſſion of lands and tenements, and the parties enter 
into mutual bonds, to ſtand to the award made relating to them, they for- 
feit their bonds unleſs they obey it. 1 Roll. Abr. 242, 244. Read. Atb. 


#/00d b. 4. C. 3» a * 1 1 | 5 5 1 
So if the condition of an obligation is, to ſtand to an award touchin Condition of 


lands; and the arbritrator awards the land to one, and that the other ſhal dond. 
releaſe to him: if he doth not releaſe, the obligation is forfeited. 1 Bac. 


Abr. Arbitrament. A. | 


But if the arbitrator awards the land to one, it ſeems the obligation is not Award of 
forfeited, tho' the other do not convey to him to make him a good title; for 25 
the arbitrator hath not awarded any act to be done by the party, and the a- 
ward itſelf cannot transfer the right, and ſo muſt be void, and then the con- 
dition of the obligation cannot be forfeited: for the awarding the land to . 


one, cannot be expounded, that the other ſhall infeoff him. id. 


And altho' there be no bond, yet if the arbitrator do award that the one Good without 
ſhall infeoff the other; it ſeems that an action on the caſe may be 
maintained for not doing it: for the award in itſelf is as, good as if 
there were a bond, and then there is the ſame reaſon an action ſhould 
lie, as that the condition of the obligation ſhould be forfeited ; for if ſuch 
an award were void, then the condition of the obligation to perform it could 


not be broken. 14. | 


In like manner an annuity 1s not determinable by award ; for it is reckon- Annuity. 
ed in nature of a freehold, and therefore cannot paſs without. the deed of 


the party. id. | | | 5 
So a partition cannot be made by award; for a freehold cannot paſs (as Partition. 
was ſaid) without livery and ſeiſin. i. © 
It hath been doubted whether leaſes for years, being chattels real, Leaſcs for 


— 


could be transferred by award; therefore it ſeems: ſafeſt, when the con- s. 


troverſy relates to theſe, that the parties be bound in mutual obligati- 
ons to perform the award: and then, if the arbitrators award, that one 
ſhall aſſign or transfer the leaſe to the other; if he .refuſeth, he forfeits 

3. Debts on arrearages of accounts before auditors, ſhall not be diſcharg - Matters of re- 
ed by award; becauſe it appears of record, and muſt be diſcharged by cord. 
matters of as high a nature. 1 Bac. Abr. Arbitrament. A. N 

4. Debts due by ſpecialty cannot be diſcharged by a bare award; but if nets due by 
the ſubmiſſion was by bond, the award would be a good bar; for one ſpeci- {pecialty. 
alty may be diſſolved by another. 1 Bac. Abr. Arbitrament. A. 
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A thing cer- 
tain. 


Debts. 


Criminal oſ- 
fences. 


Actions. 


Matrimoniab 
cauſes. 


Damages. 


By parol; 


By covenant. 


By rule oſ 
court. 


AWatd, 


Mn, and that he might have before; and to give him leſs than 
he had before, is to do him a manifeſt injuftice, which the arbitrator can- 


not do. 1 Bac. Ar. Arbitrament. A. 


But if 20J be due to a man, and he and another ſubmit all perſonal 
things to arbitration ; there, if the arbitrator award 10 J. it is a good a- 
wich becauſe there were other uncertain tungs ſubmitted, and the arbi- 
trator had conſideration of all, and fet one againſt the other in making the 
award; ſo as perhaps the debt of 20 J. was diminiſhed, in conſideration of 


| ſome treſpaſſes done by him to the other party. 1d. 


6. Criminal matters, as treaſons, murders, felonies, and other offences. 


indictable at the ſuit of the king, cannot be ſubmitted to arbitrament; for 


it is for the good of the commonwealth, that fuch offenders be made known 
and puniſhed : and the king in ſuch caſes is a party, for whom the other 
ties cannot undertake. And altho' the ſubmiſſion be by bond, yet the 


Pat . Img 
obligation is void ; and the parties may be puniſhed for entring into ſuch 


bonds. 1 Bac. Abr. Arbitrament, A. ; 
But if the party injured proceeds by way of action, as he may in aſſaults 


and batteries, libels, and the like; the damages he ſuſtained, or expects to 
recover, may be ſubmitted to arbitration: for in ſuch cafe, the action is for 


himſelf, and not for the king. Compleat Arbitrator 28. 

. Alfo, matrimonial cauſes, or any thing concerning the contract or 
diffetution of marriage, cannot be ſubmitred to arbitrament. 1 RelPs 
Abr. 252. | | | 

But the damages a perfon ſuftained by a promiſe of marriage, or any: 
thing relating to a marriage portion, may be ſubmitted. 16 Ed. 4. 2. 


HI. The ſeveral kinds of ſubmiſſion to arbitration. 


r. A ſubmiſſion by words is goed, and the party in whoſe favour the a- 
ward. is made, hath a remedy to enforce a performance of it: Yet it is not 
expedient that any ſubmiſſion ſhenld be by parol, becauſe the party may re- 
voke it at pleafure,. at any time before the award made, and that by: word 
likewiſe ; and the judges wilt rarely inforce the performance of an award, 
when either the ſubmiſſion or the award is by parol, becauſe it lays ſo great 
a foundation for perjury. Compl. Ab. 21. | | | 

2. Submiſſion may alſo be by covenant; but this method is ſeldom uſed : - 
for tho® it contains the ſame certainty with a bond; yet the method of ſuing . 
on a covenant-isdifferent,. and more difficult than in ſuing on a bond. Comps: 


Arb. 7. 46. 


3. Submiſſion by rule of court is made in purſuance of the ſtatute 10 
Will. 3. cap. 14. which enacteth as follow | a 


It 


goon © +2 4% 7 


1 
+ 
* 
* 
+ 
N 
4 
= 
* 
* 
. 
92 q 
"$4 
* 
24 
's 
(= 
2 
owe 
* 
* 
FS 
* 
2 
* 


It ſhall be lawful for all merchants and traders, and others deſiring to end | 


any controverly, ſuit, or quarrel (for which there is no other remedy but 
by perſonal action, or fuit in equity) by arbitration, to agree that their ſub- 
miſſion to the award or umpirage be made a rule of any of his majeſty's 
courts of record, which the parties ſhall chooſe, and to infert ſuch agreement. 
in their ſubmiſſion, or the condition of the bond or promiſe, whereby they 
ſubmit themſelves : [Which agreement being ſo made, and inſerted in their 
ſubmiſſion or promiſe, or condition of their reſpective bonds, ſhall. or may, 
on producing an affidavit thereof, made by the witneſſes thereunto, or any Affdavit. 
one of them, in the court of which the ſame is agreed to be made a rule, 
and reading and filing the ſaid affidavit in court, be entred of record in fuch 
court ;] and a rule ſhall thereupon be made in the ſaid court, that the par- 
ties ſhall ſubmit to, and finally be concluded by ſuch arbitration or umpi- 
rage; [and in caſe of diſobedience to ſuch arbitration or umpirage, the par- 
ty neglecting or refuſing to perform the ſame, or any part thereof, ſhall be 


ſubject to all the penalties of contemning a rule of court; and the court on Contempt ot 
1 court. 


motion ſhall iſſue proceſs accordingly ;] which proceſs ſhall not be ſtopped or ton of 
delayed in its execution, by any. order of any other court of law or equity, proceſs. 
unleſs it ſhall be made appear on oath to ſuch court, that the arbitrators or 

umpire miſbehaved themſelves, and that ſuch award was procured by cor- 
ruption, . or: other undue means. 5 

And this is allowed to be the moſt expeditious way; and the method is to Motion of 
get a counſel to move in any of the courts to have it made a rule, which, unſel. 
in ſuch caſe is never denied; and then the party is liable to the ſame pe- 
nalties that he would be for diſobèeying any other rule of court. Compi. 

Ar. 6, 47. ; a | 

4. Or laſtly, the ſubmiſſion may be by bond. In which cafe each party Submiſſion by 
muſt give to the other a bond; which bond, and condition, muſt con- ond. 
tain exactly the ſame words, only changing the names ef the parties. And 
the penalty of the bond ſhould at leaſt be the value of the thing ſubmitted; 
ſo that the party may rather abide by the award, than forfeit his obligation. 

Gompl. Arb. 46. 55 

And undoubtedly- a ſubmiſſion by bond in ſome reſpects, exceeds a ſub- 
miſſion by rule of court; for an award made purſuant to bonds of ſubmiſ- 
fron may bind the party's executors; but if the party, who refuſes to per- 
form an award made purſuant to a rule of court, ſhall die, the act of par- 
hament directing that the proſecution fhall be carried on by attachment, the 
remedy being loft, the award is loſt likewiſe. Compl. Arb. 24. 

5: Sometimes the ſubmiſſion is both by bond and rule of court, by add- Both by bond 
ing the party's conſent at the bottom of the condition of the bond; and and rule of 
this is ſtill the beſt way, for then the party may proceed which way he a 
pleaſes: and it is ſaid, that he may proceed both ways; that is to ſay, 
ay 7 the bond, and. have an attachment likewiſe for the contempt. 

1 53. 

6. But in which way ſoever the ſubmiſſion is made, the ſame ne- whether the 
vertheleſs may be revoked, tho made irrevocable by the ſtrongeſt words: ſubmiſſion may - 
for a man cannot by his own act, make ſuch authority or power not-manded 

cOun- 


Abbatrd. 


* countermandable, which by the law and in its 


own nature is countermand- 


But if the ſubmiſſion be by bond, i 8, | 
obligation, for that he hath broken the words of the condition, which are, 


88 he ſhall ſtand to and abide the award. And if he revokes, he muſt 
likewiſe give notice of the revocation ; and if the ſubmiſſion was by bond, 
the revocation muſt be in writing. 8 C. 82. 
And if the ſubmiſſion be made a rule of court, purſuant to the act of 
arliament; if either of the parties revokes, the court will grant an attach- 
ment. Compl. Abr. 82. | | 
Parol ſubmiſſi- But if the ſubmiſſion be by word, the party may revoke at pleaſure, and 
he forfeits nothing; but he muſt in this caſe likewiſe give notice of the re- 
vocation, tho” it need not be in writing: and the notice muſt be to the ar- 


bitrators themſelves. 8 Co. 82. 


Revoking ſub- 
nuſhon, 


Attachment. 


On. 


III. The award (C); and therein what ſhall be deemed a good award, 
and what not, 


1. The arbitrators cannot injoin an oath to the witneſſes, there being no 


Arbitrat9's law which gives them any ſuch power. 


cannot adminĩſ- OY 8 TR | 
ter an oath. 2. It is highly convenient that the award be in writing, and ſo to be men- 


ey pe ogy tioned in the ſubmiſſion, Compl. Arb. 34. | 
One thing eſſential to a good award is, that it be made, with reſpect 


According to . . 
| the ſubmillion. to perſons and things, according to the ſubmiſſion. Wood b. 4. c. 3 


Upon which ground, as the arbitrators are, 'with reſpect to the things ſub- 
mitted, circumſcribed and tied down to the ſubmiſſion, ſo in ſeveral caſes it 
has been diſputed, whether their awarding releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good; it is therefore moſt adviſe- 
Releaſes te the able to award releaſes to the time of the ſubmiſſion; tho' it is now clearly 
ſubmiſlion. held, that general releaſes ſhall extend only to the time of the ſubmiſſion, 

and that, if there be releaſes awarded to the time of the award, they ſhall 
be good, unleſs it be ſhewn on the other ſide, that ſome new matter hath 
ariſen between the parties between the ſubmiſſion and award. 1 Roll. Abr. 
242. 6 Mod. 34. 5 . | 
That is to ſay, an award of releaſes to the time of making the award, in- 
- cludes all that is within the ſubmiſſion, and more; which ſhall be good for 
ſo much as is within the ſubmiſſion, and void for the reſidue, 1 Bac. Abr. 
Arbitrament. E. 35 
If the ſubmiſſion be, /o as the award be ready to be delivered to the parties 
or to ſuch of them as ſhall defire the ſame, the parties ſo bound are them- 
{elves obliged to take notice of the award at their peril ; but if the words 
of the ſubmiſſion be / that the award be delivered to each party by ſuch a 
day, then it muſt be delivered to each party accordingly. Read. Abs Word 


4 © 3 Pie 
But tho! the words of the ſubmiſſion may be ſuch, as will oblige the par- 
ties to take notice of the award at their peril; yet if the arbitrators award 


that one of the parties ſhall do an act, which depends upon another firſt to 
be 


able. 8 Co. 82. * 
f f the party revokes, he forfeits his 


18 2 5 


Abbard. 


be done of the other party, he muſt have notice of it; at leaſt the party 
who would take advantage of it, muſt ſnew that he hath done what was ne- 


ceſſary on this part. Cmpl. Arb. 12. | 
An award that one ſhall pay for the writings of the award, or the reckon- 
ing in the houſe where the award was made, is a void award; for ſuch things 
are plainly out of the ſubmiſſion. 1 Roll. Abr. 254. 
4. Alb, it is required, that the award be benefici 
things advantageous to either party; for an award of one fide only, is not 
ood : ſo if an award be, that one of the parties ſhall go to Rome, when it 
appears that there is no advantage to the other party by his going, it is void. 
Wood b. 4. c. 3 399 0 
So if a man and woman ſubmit themſelves to an award, it is no good a- 
ward that they ſhall intermarry, for this is not intended any advantage. 1 
Roll. Abr. 252. And the bodies of the parties are not ſubmitted to arbi- 
tration. 1 Bac Abr. Arbitrament. KE, | | 
| Where an award was, that the defendant ſhould pay to the plaintiff two 
ſums at ſeveral times, and that ſeveral releaſes ſnould be given preſently ; it 
was objected, that by giving ſuch releaſes, the bond and money would be 
diſcharged, and therefore the awarding the - releaſes was void againſt the 
plaintiff, and ſo there is nothing of his ſide to be done: And of this opini- 
on was the court. But where the award was, that money ſhould be paid at 
two ſeveral days, and releaſes given, ſo that it appears by the very method 
and order of the award, that the general releaſes were not to be given till af- 
ter the money paid; the court were clear of opinion, that it was well enough, 
and ſo judgment was given for the plaintiff, 2 Mod. 169. 


5. Alfo it is required in a good award, that it be poſſible, and lawful. Moſt be. 2 
| ' - IDIC and JAW» - 


Wood b. 4. c. 3. EEE full. 
Thus, if an award be, that one of the parties ſhall kill, ſteal, forge a deed, 


al | and a int ſome- Award of one 
: PPe kde not good. 


or the like, it is void. 1 [nft. 206. 


In like manner, if it be awarded, that money ſhall be paid to an infant, 
and that he ſhall make a releaſe, it is void; for the infant's releaſe is not good 
in law. | i 

Alſo it is held, that where a thing is awarded to be done, which after- 
wards becomes impoſſible by the act of God, the party is excuſed; as if an 
award be, to deliver a horſe before ſuch a day, and he dies before that day. 


21 Ed. 4. 70. ae.) | 3 394 
6. Allo, it is required, that the award be certain and final. Mood b. 4. 88 > A 
CE: EL : : n l. . 


Upon which ground it hath been reſolved, that if the arbitrators award, 
that one of the parties beg the other's pardon before ſuch a mayor, or ſuch 
and ſuch perſons; it is good and certain enough; but if the award be, that 
he ſhall beg pardon. in ſuch manner and in ſuch place as the other party ſhall 
appoint,” it is not good: for the arbitrators are to determine, and not to 


make ſuch party his own judge in his on cauſe. And tho? the time and 


place be but circumſtances, yet in this ſort of ſatisfaction they make the 
moſt conſiderable part. 1 Salk. 71. 385 eig 

Upon which ground alſo, the arbitrators cannot regularly reſerve any 
thing for their future judgment, when the time allowed them is expired:; 
for then ſuch their award is not certain and final. Cro. Jac. 585. | 


Award togive An award that the defendant ſhall give ſecurity to the plaintiff, for pay- 

ſecurity. ment of a ſum of money, is void for the uncertainty; not ſhewing what 
ſecurity he ſhould give, whether by bond or otherwiſe. Ov. Ja. 314. 

In the caſe of I inter and Garlick, T. 3. An. it was awarded, that the de- 

fendant ſhould pay to the plaintiff 10/7. and all the cas of a ſuit then de- 

pending in an inferior court, and afterwards to give mutual releaſes. By 

the court: An award to pay ſuch coſts as the maſter ſhall tax is good, be- 

cauſe it may be reduced to a certainty ; but this is uncertain, and carries 

it farther than has hitherto been allowed. And Hol: chief juſtice ſaid, 

that it hath been held a good award, to pay ſuch coſts as the prothonotary 

ſhall tax, and that carries it far enough ; but that ſurely the arbitrators 

ſhould either aſcertain it themſelves, or refer it to a proper officer. 1 Salk. 


75. 6 Mod. 195. | © 
But in the caſe of Dudley and Nettleford, H. 13 G. where it was a- 


warded, that the plaintiff ſhould pay the coſts, and no body was ap- 
pointed to tax them, the court fupplied it by ordering the maſter to do 
tn. Sr. 737. | 
After naming 7. It is ſettled, that arbitrators cannot proceed on a reference, after they 
an umpire. have once named an umpire; for then their authority ceaſeth, tho? the time 
for making the award is not expired. Rep. of Pracl. in C. B. 116. Danes 
and Monſay. E. 8G. 2. | 
Arbitrators But the appointment of an umpire before their own time for making an 
ceed, alter ap- AWard is expired, may be good: As in the caſe of Doyley and Pit/ae, T. 
pointingan 28 E. 2. An action of debt was brought upon a bond, conditioned that the 
OY parties ſhould fubmit to the award of two arbitrators, 5 they made 
their award on or before the 13th of March next; and if they made no a- 
ward, then that they ſhould appoint an umpire before the 17th of the ſaid 
March. The defendant pleaded, that no award was made on or before the 
faid 1 3th day of March; but that they did, before the ſaid 17th of March, 
to wit, upon the 1 1th, chuſe and appoint an umpire, who had made an a- 
ward, By the court: There are no words, which by any conſtruction can 
be intended to limit or circumſeribe the election of an umpire till after the 
13th-of March. The plain ſenſe of the ſubmiſſion is, that they ſhould make 
their award by a vertain day; or in caſe they did not make it, or could not 
agree, that then they ſhould nominate an umpire. And they ſaid, the court 
has not been nice in conſtruing the time of the umpire's appointment, pro- 
vided it was ſoon enough for him to make his award. 
— hs by wo 8. Generally the award ſhall be expounded according to the intent of the 
 vourably, arbitratort, and not literally, and ſhall not be unravelled in a court of equity, 
"unleſs there was corruption in the arbitrators. 10 C. 57. Wood b. 4. c. 
SS 3 * boa "Fa | 
orruption or t in the cafe of corruption, or other unfair practice, it is enacted b 
unf practice: the aforeſaid ſtatute of 10 Will. g. cup. 14. that e or 5 2 
rage procured by corruption or undue means, ſhall be deemed void, and ac- 
cordingly be ſet aſide by any eourt of law or equity, ſo as complaint thereof 
be made in the court where the rule is made, beſare the laſt day of the next 
term after publiſning the arbitration, /. 2. d e e 
— bythe But otherwiſe, as the atbitrators are perſons of the parties own chuſing, 
and as the law preſumes that every man will be ſo wiſe as to pitch upon a 
3 i | perſon 


perſon whoſe underſtanding and honefty he can rely on; it hath ſeldom hap- | 
pened, that an award was held void when there appeared nothing elſe to 
vitiate it, eſpecially in a court of law: yet awards have been, and are often want of un- 
ſet aſide in a court of equity, for corruption and want of underſtanding in derſtanding. 
the arbitrators. Compl.. Arb. 73. „ 485 
. Therefore it is the intereſt of both parties, to chuſe men of honeſty and 
underſtanding to be their arbitrators, and to acquaint them truly with the : 
facts they are to go upon; for if they appear to be miſtaken in a matter of _ 
fact, a court of equity will ſet aſide the award. 2 Fern. 105. 8 

But a bare ſuggeſtion of want of underſtanding, or want of honeſty, 
will not be ſufficient; the proof muſt be ſtrong, and the rather, becauſe 
(as was ſaid) they are of the party's own chuſing, Who by his choice of 
them, admitted them to be wiſe and honeſt enough for his purpoſe. Compl. 
Arb. 74. | | 

If 4 A0 is to three arbitrators, or any two of them, and two of partiality in an 
them by fraud or force will exclude the other; that alone is ſufficient to vi- award. 
tiate the award: or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the attorney of the par- 
ty whom they admitted, to draw up the award; ſuch award ſhall be ſet 
aſide for partiality and unfairneſs. 2 Yern. 514. V Wund d 

It is a general rule in equity, that when it appears that any one of the ar- Arbitrators ins 
bitrators was any way intereſted in the matters in controyerſy, the award is dereſted. 
to be ſet aſide, Chmpl. Arb. 78. | dE. vt 

And it is the ſtrongeſt argument of partiality, to ſhew that the arbitra- Receiving 4 
tors received from either of the parties any conſiderable ſum of money, or t 
any other preſent which may be a temptation to act corruptly ; but the ſum 
or preſent muſt be proved to be ſo exorbitant, as to induce the court to be- 
lieve that it biaſſed their judgments; otherwiſe it will be of no effect. 

Compl. Arb. 76. | 

10. If the arbitrators. award a thing to be done, it may be proper for Where the as 
them to appoint a time and place for the doing of it; and the party who 1 
would take advantage of it, muſt ſhew that he has done what was requiſite thing is to be 
on his part: but if a thing is to be done generally, without mentioning * immed- 
time and place, it ſhall be done immediately. 2 Brown. 31 I. Fe 

11. If the ſubmiſſion is by rule of court, it is neceſſary that there be a Demand to be 
perſonal demand of the thing awarded; and the party muſt make affidavit ><fore attach. 
of ſuch demand, before he can have an attachment. 1 Salk. 83. 25 
132. If a ſum of money be awarded to one of the parties, and that upon On tender and 
the payment thereof they both ſhall give mutual releaſes; if he who is to urn: e . 


receive the money, refuſes it, yet upon a tender and refuſal, he is as much mal neverthe, 
eſs ſign a re. 


obliged to ſign a releaſe as if he actually received it. 1 Salk. 73. #97 


\ 


[ 


A. Form of ſubmiſſion by rule of court. 


V 7H EREAS divers diſputes and controver ies have ariſen, and are now. 
depending, between A. B. of in the county of ———— yeoman, . 


of the one park," and CoD. "of in the ſaid rounty, yeoman, of the other. - 

part, touching and concerning Now for the ending and deciding. 

Iberedf it is hereby mutually agreed by and berween the Jaid parties, that all 
1 6 "ry Jas ; e 


1 


Albatd, 


matters in difference between them for, touching, and — all and e- 
very the matters and things herein above ſpecified and particularly mentioned, 
ſhall be referred and ſubmitted to the arbitrament, final end, and determination 
of A. A. of in the ſaid county, gentleman, B. A. in the ſaid 
county, yeoman, and C. A. of in the ſaid county, yeoman, or any two of 
them, arbitrators indifferently elected by the aid Parties, ſo as the ſaid arbi- 
trators, or any two of them, do make and publiſh their award in writing ready 
to be delivered to the ſaid parties, or ſuch of them as ſhall defire the ſame, on 
or before the day of next enſuing the date hereof : And it is hereby 
mutually agreed by and between the ſaid parties, that this ſubmiſſion ſhall be 
made a rule of his majeſly's court of In witneſs 
whereof the ſaid parties to theſe preſents have hereunto ſet their hands this 
ag Any of —— in the — year, &c. 


B. Arbitration bond. 


NOW all men by theſe preſents, that I A. B. of in the county of 
0 gentleman, am held and firmly bound to C. D. of ——— in the 


aid county of ——— yeoman, in ——— pounds of good and lawful money of 


Great Britain, 4% be paid to the ſaid C. D. or to his certain attorney, his 
executors, adminiſtrators, or aſſigns : To which payment well and truly to 
be made, I bind myſelf, my heirs, executors, and adminiſtrators, firmly by 
theſe preſents, ſealed with my ſeal, and dated the ——— day of ——— itt 
the ear of the reign of our ſovereign lord George the third, of Great 
Britain, France, and Ireland, king, defender of the faith, and fo forth, and 
in the year of our lord 


Condition to ſtand to the award of two arbitrators, in common 
forme? 


of 4 HE condition of the above obligation 1s ſuch, that if the above-bound 
A. B. hrs heirs, executors, and adminiſtrators, and every of them, for 

and on his and their parts and behalfs, do and ſhall well and truly ſtand to, 
obey, abide, perform, obſerve, and keep the award, order, arbitrament, final 
end and determination of A. A. of eſquire, and B. A. of entle- 
man, arbitrators indifferently named, elected, and choſen, as well for and on 
the part and behalf of the abovebound A. B. as of the abovenamed C. D. to 
arbitrate, award, order, adjudge, and determine of and concerning all and all 
manner of aclion and actions, cauſe and cauſes of action and a#tons, ſuits, bills, 
Bonds, ſpecialties, judgments, executions, extents, accounts, debts, dues, ſum 
end ſums of money, quarrels, controverſies, treſpaſſes, damages, and demands, 
whatſoever, both in law and equity, or otherwiſe howſoever, which at any 
zime or times heretofore have been had, made, moved, brought, commenced, 
Sued, proſecuted, committed, omited, done, or ſuffered by or between the ſaid 
roy as the ſaid Gul be made in writing, and ready to be delivered to 
aid parties, on or before the —— : 
eblig an to be oi e ” * 7 18 —— fein, 15. ; 5 
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Abbard. 


If the parties have a mind to make their ſubmiſſion a rule of 
court, then this may be added : 


And the abovebound A. B. doth agree and defire, that this his ſubmiſſion be 


made a rule of his majeſty s court of- — 10. 


the act of parliament in ſuch caſe made and provided. 


Condition to ſtand to the award of three arbitrators, or any two of 
them, and an umpire appointed : 


HE condition of this obligation is ſuch, that if the abovebound A. B. 
T his heirs, executors, and adminiſtrators, for and on his and their parts 
and behalfs ſhall and do well and truly fland to, obey, abide, obſerve, per- 
form, fulfil, and keep the award, order, arbitrament, final end and determina- 
tion of —— or any two of them, arbitrators indifferently elected and named, as 
well by and on the part and behalf of the ſaid A. B. as by and on the part 
and behalf of the abovenamed C. D. to arbitrate, award, order, judge, and 
determine, of and concerning all and all manner of action and attions, cauſe 
and cauſes of ation and attions, ſuits, bills, bonds, ſpetialties, covenants, 
contratis, promiſes, accounts, reckonings, ſums of money, judgments, execu- 
tions, extents, quarrels, controverſies, treſpaſſes, damages, and demands 
whatſoever, at any time heretofore had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, committed, or depending by or between the 
the ſaid parties; ſo as the award of the ſaid arbitrators, or any two of 
them, be made and ſet down in writing, under their or any two of their 
hands and ſeals, ready to be delivered to the ſaid-parties in difference, on or 


. day of —— now next enſuing ; then this obligation to be void, 
etherwiſe of force. 


And if the ſaid arbitrators ſhall not make ſuch their award of and cons 
rerning the premiſſes, within the time limited as aforeſaid, then if the ſaid 
A. B. his heirs, executors, and adminiſtrators, for and on his and their part 
and behalf, do and ſball well and truly fland to, obſerve, perform, fulfil, 
and keep the award, determination, and umpirage [if the umpire be named} 


of being à perſon indiffereutly named and choſen between the ſaid 


parties for umpire; [if not named] of ſuch perſon as the ſaid arbitrators 
Hall indifferently chuſe for umpire in and concerning the premiſſes; ſo as the 


Said umpire do make and ſet down his award and umpirage in writing, under 
his hand ſeal, ready to be delivered to the ſaid parties in difference, on or be- 


fore the day of —— now nent enſuing : Then this obligation to be void, 
otherwiſe of force. | | 


— 


[And the abovebound A. B. doth agree and defire, that this his ſubmiſſion be 
made a rule of bis Majeſty's court of mmpommmmanma_anans 1/10 {771/74 
to the act of parliament in ſuch caſe made.] 2 
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Award. 


N C. Form of an award. 


TO 19 whom theſe preſents ſhall come, we A. B. of == and C. D. 
, 0 


of do ſend greeting. : 

Whereas there are ſeveral accounts depending, and divers controverfies have 
ariſen, between — of yeoman, of the one part, and 
of yeoman, of the other part; And whereas, for the putting an end 
to the ſaid differences, they the ſaid and —— by their ſeve- 
ral bonds or obligations bearing date laſt paſt, are reciprocally become 
bound each to the other, in the penal ſum of to fland to, abide, per- 
form, and keep the award, order, and final determination of us the ſaid 
- fo as the ſaid award be made in writing and ready to be de- 
livered to the parties in difference on or before next enſuing, as by 
the ſaid obligations and conditions thereof may appear Now Know ye, that 
we the ſaid arbitrators, whoſe names are hereunto ſubſcribed, and ſeals af- 
fixed, taking upon us the burden of the ſaid award, and having fully exa- 
mined and duly conſidered the proofs aud allegations of both the ſaid parties, 
do make and publiſh this our award between the ſaid parties in manner follow- 
ing; that is to ſay, Firfl, we do award and order, that all ations, ſuits, 

uarrels, and controverſies whatſoever, had, moved, ariſen, and depending be- 
tween the ſaid parties in law or equity, for any manner of cauſe whatſoever 
touching the ſaid premiſſes, to the day of the date hereof, ſhall ceaſe and be no 
farther proſecuted , and that each of the ſaid parties, ſhall pay and bear his own 
coſts and charges in any wiſe relating to, or concerning the premiſſes. And we do 


alſo award and order, that the ſaid ſpall deliver or cauſe to be deli- 


vered to the ſaid at —— within the ſpace of ———— &c. 
And further, we do hereby award and order, that the fail ——>—— Hall on 
or before —— pay or cauſe to be paid unito the ſaid — the ſum 
of Mie do alſo award and order, &c. And laſtly, We do award 
and order, that the ſaid and on payment of the ſaid ſum 
ſhall in due form of law, execute each to the other of them, or to the other's 
uſe, general releaſes, ſufficient in the law for the releaſing by each to the other of 
them, his heirs, executors, and adminiftrators, of all actions, ſutts, arreſts, quar- 
rels, controverſies, and demands whatſoever, touching or concerning the pre- 
miſſes aforeſaid, or any matter or thing thereunto relating, from the beginning 
of the world, until the ——— day of laſt paſt (viz. the day of the 
date of the arbitration bonds). Inu witneſs whereof we have hereunto ſet 
our hands and ſeals the day of tres 


Form of an umpirage, 


ECITE the arbitration bonds as before). Now know ye, that 1 

—— umpire indifferently choſen by ———— having deliberately 

beard and underſtood the griefs and allegations and proofs of both the ſaid par- 

tes, and willing (as much as in me heth) io ſet the ſaid parties at unity and 

good accord, do by theſe preſents arbitrate, award, order, decree, and Judge as 
followeth , That is to ſay, &, _ 
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Y the act. 8 Ed. 4. cab. 2. No perſons called badgers ſhall buy any corn 
upon ſuch pain as is made againſt the regrators of the King's market, 
and to be judged as common regrators of the market, alſo it ſnall not be 
lawful to no man which will buy any manner of corn in the common mar- 
ket to ſell the ſame again in the ſame market, nor in no other market upon 
pain to be adjudged a common regrator of the market. 


| Bail. mY 


J. What it is. 

II. Difference between bail and mainpriſe. 

III. When a perſon may be diſcharged without bail. 
IV. Who may or may not be bailed 

V. Who may bail and the manner of it. 

VI. Requiring exceſſive bail. | 

VII. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 
IX. Of bail by writ of habeas corpus. | 
X. Acknowledging bail in another man's name. 


I What it is. 
AIL (from the French Bailler, to deliver) ſignifies the delivery of a What it ſign 
man out of cuſtody, upon the undertaking of one or more perſons for fs. 


him, that he ſhall appear at a day limited, to anſwer and be juſtified by the 


+ YACcs 


appears not that the party accuſed is guilty, yet he cannot diſcharge him, 
but muſt commit or bail him. Zale's Pl. 98. 


L. Who 


Bail, 


IV. Who may or may not be bailed. 


What offenders At the common law, bail was allowed in all caſes but homicide; but now 

ball. ble. the Eng. ftat. 3 Ed. 1. c. 15. directeth what offenders ſhall be bailed, and 
what not. Hale's Pl. 97. 8 | 

Perſons not re- It is true, the ſaid ſtatute only preſcribeth who ſhall or ſhall not be let to 

ple viſable. bail by the /heriff;, but by 10 Car. 1. /ef. 2. cap. 18. it is enacted, that 
no juſtice or juſtices of the peace ſhall let to bail or mainpriſe any perſon 
not repleviſable by the ſaid ſtatute of 3 Ed. 1 cap. 15. 

Eng. ſat. 3 Which ſtatute is as follows: Foraſ/much as ſberiffs and others, which have 

ora taken and kept in priſon perſons detected of felony, and incontinent have let out 
by replevin ſuch as were not repleviſable, and have kept in priſon ſuch as 
were repleviſable, becauſe they would gain of the one party and grieve the other; 
and foraſmuch as before this time it was not determined which perſons were re- 
pleviſable, and which not, but only thoſe that were taken for the death of a 
man, or by commandment of the king, or bis jnſtices, or for the foreſt: It is 
provided, that ſuch priſoners as before were outlawed, and they which have ab; 
jured the realm, provers, and ſuch as be taken with the manner, and thoſe which 
have broken the king's priſon, thieves openly defamed and known, and ſuch ay 
be appealed by provors ſo long as the provors be living, (if they be not of good 
name,) and ſuch as be taken for houſeburning felontouſly done, or for Fall 
money, or for counterfeiting the king's ſeal, or perſons excommunicate taken 
at the requeſt of the biſhop, or for manifeſt offences, or for treaſon touching 
the king himſelf, ſhall be in no wiſe repleviſable by the common writ, nor 
without writ. But ſuch as be indifted of larceny by inqueſts taken before ſhe- 
riffs or bailiffs by their office, or of > Aa ſuſpicion, or for petit larceny, that 
amounteth not above the value of 12 d. if they were not guilty of ſome other 
larceny aforetime, or guilty of receipt of felons, or of commandment, or force, 
or of aid in felony done, or guilty of ſome other treſpaſs for which one ought 
not to loſe life nor member, and a man appealed by a provor after the pp | of 
the provor (if he be no common thief nor 'defame1), ſhall from henceforth be let 
out by ſufficient ſurety, whereof the ſheriff will be anſwerable, and that with» 
out giving ought of their goods, | 


Sheriffs and So and others] That is to ſay, ſheriffs and goalers that have cuſtody 
grolers, of gaols; ſo that this act extends not to any of the kings juſtices or judges 


of any ſuperior courts of juſtice. 2. Int. 185. But by a ſubſequent ſtatute 


(as hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe, &c.] Here are firſt ſet down four ſorts of perſons which 


betore this act were not bailable by the common writ de homine replegiando: 


Homicide not I. Thoſe that were taken for the death of a man] By the ancient law of the 
bailable, land, in all caſes of felony, if the party accuſed could find ſufficient ſure- 
ties, he was not to be committed to priſon, but afterwards it was provided 
1 F that in caſe of homicide the offender was not bailable. 2 I,. 
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And even if a perſon hath dangerouſly wounded another, the juſtice ought Dangerouſly 
to be very cautious how he takes bail, till the year and day be paſt , for if wounding. 
the party die, and the offender appear not, he is in danger of being ſevere- 


ly fined. 1 Haw. 138. DN BY. = 
And this ſtatute makes no diſtinction between ſuch homicide as is malici- Manſlavghtes: 


ous, and that which happens by miſadventure or in ſelf defence: And it 
ſeems agreed, that juſtices of the peace, who have power at this day to bail 
a man arreſted for a hight ſuſpicion of homicide, cannot bail any ſuch per- 
ſon for manſlaughter, or even excuſable homicide, if it manifeſtly appear 
that he was guilty of the fact, let it be ever ſo plain that it cannot amount 


to nuurder. 2 Haw. 95, 105. 


2. Or by commandment of the king] That is, by matter of record in one of 7 ny 0 
his courts, according to law; and not an extrajudical commandment. 2 IH.“ * * 
186, 187. So alſo it is provided in the petition of rights 3 Car. that no 
perſon ſhall be detained in priſon by the king's ſpecial command, without 


cauſe certified. | h pie | hos 
And becauſe ſome courts, as the king's bench, are before the king, and orofhisjuſtices; 


ſome before his juſtices, therefore the act ſaith, by commandment of the king, 
and the next words be, or of his juſtices. 2 Inſt. 186. 


3. Or of his juſtices] That is, of any of the courts at Dublin, or juſtices 
of aſſize. 2 Haw. 96. | 


4. Or for the foreft] But as to impriſonment for offen ces in foreſts, the Forreſt law, 
law hath been much mitigated by later ſtatutes. 2 Haw. 98. | 
All theſe four are excepted out of the common writ e homine replegian- 
do, that the ſheriff in his county court, which is not a court of record, ſhall 
not replevy any of theſe four that are committed, altho' it ſhould be by 
an unlawful commitment ; but the ſuperior courts at Dublin, upon an habeas 
corpus, ſhall do juſtice to the party in all theſe four caſes. . 2 ft. 189. 
Next, the act doth further provide, that theſe kinds of priſoners hereaf= 
ter following (being 13 in number) ſhall not be repleviſable: 


1 Such priſoners as before were outlawed}+ Perſons outlawed are attainted in Outinyed per- 
law, and therefore are not bailable; for the intendment of the law is, that the ſons. 
perſon ſtandeth indifferent whether he be guilty or no; and not if he be con- 
victed or attainted. 2 Int. 188. | 5 


2. And they which have abjured the realm] For theſe alſo are attainted up- Abjured the 
on their own confeſſion, and therefore not bailable at all by law. 2. [ft realm. 


188. 


3. Provors.] A provor, or approver, is a perſon that confeſſeth the felony Approvers 
with which he is charged, and undertakes to prove another guilty of the ſame | 
crime; which if he does, he ſaves his own life, otherwiſe he ſhall be imme- 
diately executed. And the reaſon why they are not bailable is, becauſe they 
are guilty by their own confeſſion, and therefore they do not ſtand indiffe- 
rent 2 8 188.  —-© | Tt gs | 

But this concerns not juſtices of the peace, becauſe no man can become 


an approver before them, for that they cannot aſſign a coroner, Hale's PI. 5 
. 4. An 


Perſons taken 4. And ſuch as be taken with the manner] For in this caſe likewiſe he ſtand- 
with the man- th not indifferent whether l. + guilty or no, being taken with the manner, 


22 that is, with the thing ſtolen as it were in his hand, anciently called Sand bab- 
bend, and the like was anciently called backberend, as a bundle or fardle at 


his back ; which was uſed to ſignify manifeſt theft. 2 nf. 188. 


Breakers of 4 And thoſe which have broken the king”s priſon] Here are two offences; 
priſon- firſt, his breaking of the priſon, for it is preſumed that he who is innocent 


will never break priſon : and ſecondly, his flying, becauſe he confeſſeth the 
fact who flies from judgment. 2 Lift. 188. | 


Yotorlud 6. Thieves openly defamed and known] Who, as it ſeems, ought not to be bail- 
. ed for any freſh felony, whereof there is probable evidence againſt them. 
| But this ſeems in a great meaſure to be left to the diſcretion. of the perſon 
who has power to bail them, who on conſideration of the circumſtances of 
the whole matter, and the probabilities on both ſides, if he finds it reaſona- 
ble ſtrongly to preſume them to be guilty, ought not to bail but commit 


them. 2 Haw. 99. 


Appealed by 7. Such as be appealed by provors, ſo long as the provors be truing, if they 
provors. be not of good fame] The appeal of the approver 1s forcible againſt the ap- 
pellee, becauſe the approver confeſſeth himſelf guilty of the ſame felony, 
and therefore it ſerveth in nature of an indictment againſt the appellee, 


ſo long the approver liveth, unleſs the appellee be of good fame, 2 nf. 
188. 


Houſe-break- $8. And ſuch as be taken for houſeburning feloniouſiy done] This was fe- 
OY lony by the common law, 2 nf. 188. 


relle money. 9 Or for falſe money] This was treaſon by the common law. 2 Inf. 188. 


Counterſeiting 10. Or for counterfeiting the king*s ſeal] This was alſo treaſon by the 
the King's ſeal. common law. 2 Inſt. 188. 


Excommuni- 11. Or perſons excammunicate, taken at the requeſt of the biſhop] That is, he 
cate perſons. that is certified into the chancery by the biſhop to be excommunicated, and 
after is taken by force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunicated but for hereſies, 
or other henious cauſes of eccleſiaſtical cognizance, and not for ſmall or pet- 
ty cauſes; and therefore in thoſe caſes the party was not bailable by the ſhe- 
riff or gaoler without the king's writ; but if the party offered ſufficient 
caution de parendo mandatis ecclefie in forma juris, then ſhould the party have 
the king's writ to the biſhop to accept his caution, and to cauſe him to be 
Writ for deli- delivered: And if the biſhop will not ſend to the ſheriff to deliver him, then 


Ven) hall he have a writ out of the chancery to the ſheriff for his delivery: Or if 


he be excommunicated for a temporal cauſe, or for a matter whereof the ec- 
cleſiaſtical court hath no cognizance, he ſhall be delivered by the king's 

writ without any ſatisfaction. 2 ft. 189. | 
Manifeſt offen. 12. Fr manifeſt offences] Which ſeems to be underſtood of inferior crimes 
FY of an enormous nature under the degree of felony ; as dangerous riots, ex- 
orbitanx 


Wail. 65 


orbitant reſcouſes, miſpriſion of treaſon, præmunire, and ſuch like heinous 
offences, Yet it ſeems to be in a great meaſure left to diſcretion, to judge 
in what caſe their crime is ſo flagrant and enormous, that they ought not to 
have the benefit of it. 2 Haw. 99. 


12. Or for treaſon touching the king himſelf] By the common law, a man Treafon tonch- 
WB, Rd fo of 1 of 25 felony whatſoever, was bail- 3 e King. 
able upon good ſurety, until he were convicted , for at common law, the 
gaol was his pledge or ſurety, that could find none. 2 Inſt. 189. 

Shall be in no wiſe repleviſable by the common writ, nor without writ] That mp bene 
is, the ſheriff ſhall not replevy them by common writ de Hemine replegiando, bench. 
nor without writ, that is, ex officr9 : But all or any of theſe may be bailed in 
the king's bench, 2 nf. 189. | 


Next the act ſetteth down ſeven kinds of offenders that may be bailed ; Offences baila- 


i. Such as be indiaed. of larceny by inqueſts taken befere ſheriffs or bailiffs] nd ted of 
That is, before ſheriffs in their torns, or lords in their leets, or thoſe that 5 
have infangthief and outfangthief; that is, who have the privilege to judge 
thieves taken within their fee, or thieves dwelling within their manor and ta- 


ken for felony out of their fee. Yet this is expounded that they be of good 


fame. 2 Inſt. 190. 


2. Or of light ſuſpicion] But if the preſumption be ſtrong, or the defa- Of licht ſuſpi- 
mation great, the juſtices may refuſe to bail him. Hale's Pl. 102. And this ©”: 
is expounded alſo that they be of good fame. 2 1n/?. 190. 


3. Or for petit larceny that amounteth not above the value 12 d. if they Petit larceny. 
were not guilty of ſome other larceny aforetime] This act divideth larceny into 
two kinds; grand larceny, when the thing ſtolen is above the value of 12 d. 
and petit larceny, when it is of the value of 12d. or under. 2 It. 189 
And it ſeems to be agreed, that there is no neceſſity that ſuch perſons be 
of good fame; yet upon the conſtruction of the whole ſtatute, if ſuch per- 
{ons be taken with the manner, or confeſs the fact, or their crime be other- 
wiſe open and manifeſt, it ſeems that they ought not to be bailed ; but if 
there be any colour of probability for their innocence, it ſeems moſt agreea- 
ble to the intention of the ſtatute to bail them. 2 Haw. 101. 


4. Or guilty of receipt of felons] Theſe are acceſſaries after the fact. 2 Receipt of fe- 
H. H. 100. | 1 


ries before the fact. 2 H. H. 100. 


Hut acceſſaries to felonies are not to be bailed, unleſs they be of good re- 
putation: And it ſeems at this day to be ſettled, that where there are ſtrong 


preſumptions of guilt, ſuch acceſſaries are not bailable by this ſtatute. 2 
Haw. 102. | ! 


5. Or of commandment, or force, or of aid in felony done] Theſe are acceſſa- Aiding in fclo- 
. ; LES ; y ” ny. 


6. Or guilty of ſome other treſpaſs, for which one ought not to Jiſe life nor Guilty of treſ- 
the generality of this expreſſion, “““ 
: | with 


* 


member] But it ſeems reaſonable to qualify 


Bail. 


with this limitation, that ſuch accuſation ought to be either on a light ſuſpi- 
cion, or elſe that the offence be inconſiderable, or that it be not excluded 


from bail by ſome ſpecial act of parliament. 2 Haw. 99. 2 H. H. 135. 


66 


Appealed bya 7. And a man appealed by a provor, after the death of the provor, if he be 
no common thief, nor defamed] And dy parity of reaſon, he may be bailed, 


provor. 
if the approver waive his appeal, or be vanquiſhed. 2 Haw. 98. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient ſurety, and the 
party appear not, he is finable by the judge of Aſſize H. P. 97. But if 
the priſoner appear thereupon, the juſtice is ſafe. 2 Haw. 89. 

And if a perſon who has power to take bail, be ſo far impoſed upon, as 
to ſuffer a priſoner to be bailed by unſufficient perſons, it is ſaid, that either 
he, or any other perſon who hath power to bail him, may require the party 
to find better ſureties, and to enter into a new recognizance with them, and 


2 Haw. 89. : 
And the perſon who is to take the bail, may examine them on their oaths 


concerning their ſufficiency. 2 Haw. 89. 2 H. H. 125. 
In criminal of. It is to be obſerved, that the aboveſaid ſtatute extends only to bail in cri- 
fences only, minal offences, and therefore gives no power at all to juſtices of the 
peace to bail any perſons on proceſs in civil actions, or for contempts to ſu- 
perior courts. 2 Haw. 106. | 

There are furthermore many ſtatutes, which prohibit bail and mainpriſe 
in very many caſes, and allow the ſame in many others, which are interſper- 
ſed among the ſeveral titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender ſhall be impriſoned at the 
king's will or pleaſure, there the priſoner cannot be bailed, till he hath re- 
deemed his liberty by ſuch fine or ranſom as ſhall be aſſeſſed by the king's 
juſtices in his courts. Dalt. c. 167. 

Altho' a perſon be committed to be detained without bail or mainpriſe, 
yet if the offence be by law bailable, he that hath power of bailing may 


bail him. 2 H. H. 135. 


V. No may bail, and the manner of it. 


Who may bail, By the common law, the ſheriff and every conſtable, being conſervators 
| of the peace, might have bailed one ſuſpected of felony ; but this authority 
is transferred from them to the juftices of the peace by ſeveral ſtatutes. 

„ 18. 
And it ſeems to be a good general rule, that ſo far as any perſons are 
Judges of any crime, ſo far they have power of bailing a. perſon indicted 
before them of ſuch crime: And upon this ground it ſeems clear, that any 
Two juſtices, two juſtices (1 Q,) may of common right bail perſons indicted at the ſeſſi- 
ons, for that any two ſuch juſtices may hear and determine the indictment. 
Allo it hath been holden, that any one juſtice hath the like power ; and this 
ſeems to be implied by the ſtatute of 1 R. 2. c. 3. which giving one juſtice 
power of bailing perſons arreſted for felony, in like form as if ſuch perſons 
had been inditled at the ſeſſions, clearly ſuppoſes, that if ſuch perſons had 


been indicted at the ſeſſions, they might have been bailed by any one juſ- 
tice 


* 


may commit him on his refuſal, for that inſufficient ſureties are no ſureties. 
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tice. And if any one juſtice had ſuch power, before the ſtatute ſpecially One zuſtice. 
relating to the power of juſtic is in granting bail, it ſeems that he hath ſtill 
the ſame power in relation to perſons ſo indicted of any bailable crime un- 
der the degree of felony, becauſe the ſaid ſtatutes ſeem not to reſtrain him in 
any ſuch caſe, under the degree of felony, from any power which he lawful- 
ly might claim before. 2 Haw. 103. 5 | 

But it ſeems difficult to maintain the power of one juſtice to bail a per- 
ſon, for any crime before indictment, unleſs by ſome ſtatute it be limited to 
the conuſance of one juſtice, or unleſs it be an offence directly tending to 
the breach of the peace, the bailing of perſons for which ſeems properly to 
come under their conuſance as conſervators of the peace. 2 Haw. 105. 

And Mr. Dalton ſays, if it is not in cafe of felony, it ſeemeth that any 
one juſtice alone may bail a priſoner, except where it is otherwiſe ordered 
in particular inſtances by ſome ſpecial ſtatute. Dall. c. 12. 

And it ſeems to be agreed, that any one juſtice might always in his diſcre- Not in f:lony; : 

tion either bail or impriſon one who has given another a dangerous wound, 

according as it ſhall appear from the whole circumſtances that the party is 

moſt likely to live or die ; for that every ſuch juſtice being a principal con- 

ſervator of the peace, the offence at preſent being only an enormous breach 
thereof, and no felony, ſeems properly to come under his conuſance. 2 Haw. 


103. | | | 

5 But by 10 Car. 1. /eſſ.2. c. 18. ſect. 3. Any perſon arreſted for man- In open ſeſſi- 
ſlaughter or felony, being bailable by law. Hall not be let to bail by any juſ- on. 
tices of peace, if it be not in open ſeſſions, except it be by two juſtices of 
peace at the leaſt, whereof one to be of the quorum, and the ſame juſtices 
to be preſent together at the time of the bailment, which bailment they ſhall 
Pala. in writing, ſubſcribed with their own hands, at the next general gaol- 

elivery. 

2. The ſaid juſtices, when any ſuch priſoner is brought before them, be- Examinations 
fore any bail, ſhall take the examination of the priſoner, and information te be taken. 
of them that bring him, of the fact and circumſtances thereof, and as much 
thereof as ſhall be material ſhall put in writing before they make the bail- 
ment; which examination, together with the bailment, the ſaid juſtices 
ſhall certifie at the next general goal-delivery. / 4. 

1 Every coroner upon any inquiſition before him found, whereby any Evidence to be 
3 perſon ſhall be indicted for murder or man- ſlaughter, or as acceſſary before put in writing. 
bu” the murder or man-ſlaughter committed, ſhall put in writing the effect of 
bn the evidence given to the jury before him being material, and as well the ſaid 

juſtices as the ſaid coroner ſhall have authority by this act, to bind all ſuch 

by recognizance, as declare any thing material to prove the ſaid murder or Recognizance. 
man-ſJaughter, or offences or felonies, or to be acceſſary, to appear at the 

next general gaol-delivery where the trial thereof ſhall be, to give in evi- 
_ dence againſt the party ſo indicted, and ſhall certifie as well the evidence, 

as ſuch bonds as he ſhall take, together with the inquiſition or indictment. 

And the ſaid juſtices ſhall certifie every ſuch bond taken before them. /. 5. 

4. „aſe any juſtice of peace of guorum, or coroner, ſhall offend in 

any thawig contrary to the intent of this act; the juſtices of gaol-delivery 

where ſuch offence ſhall happen to be committed, upon due proof thereof 

by examination before them, ſhall for every ſuch offence ſet ſuch fine on e- 


very of the juſtices of the peace and coroner, as the ſame juſtices of gaol- 
I 2 delivery 
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delivery ſhall think meet, and eſtreat the ſame as other fines and amerce- 
ments, aſſeſſed before juſtices of gaol-delivery, ought. /. 6. 


Exceſſive bail. 


Refuſing bail. 


Offences for- 
bidden to be 
bailed, 


Puniſhable as 
for an eſcape, 


Writ of habe- 
#5 corpus, 


Acknow le da- 
ing ball. 


VI. Requiring exceſſive bail. 


By the declaration of rights, 1 Will. & Mar. flat. 2. cap. 2. Exceſſive 
bail ought.not to be required. 


VII. Denying bail where it ought to be granted. 
To refuſe bail where the party ought to be bailed (the party offering the 
ſame) is a miſdemeanor puniſhable not only by the ſuit of the party, but: 
alſo by indictment, 2 Haw. 90. H. P. 97. 


VIII. Granting bail where it ought to be denied. 


By the 10 Car. 1. 55. 2. cap. 18. ſet. 2. No juſtices of peace, 
ſhall let to bail or mainpriſe any perſon for any offence forbidden to be bail- 


ed by the ſtatute of Weſtminſter the firſt. 

Admitting bail where it ought not, is puniſhable by the judges of. aſſize 
by fine; or puniſhable as a,negligent eſcape at common law. H. P. gy. 

If the keeper of a priſon bail any not bailable, he ſhall looſe his fee and 

office; if another officer, he ſhall have three years impriſonment, and make 
fine at the king's pleaſure. 3 Edw. 1. cap. 15. 

M. 18 G. 2. K. and William Clarke, eſquire. He as a juſtice of Sur- 
rey committed a man on ſuſpicion of ſtealing a mare, and bound over the 
owner. to proſecute. Afterwards upon examining two other perfons, he 


admitted the party to bail. The proſecutor appeared at the aſſizes, and 
found a bill, but the party accuſed did not appear. And the court granted 
an information againſt the juſtice, declaring they. ſhould not have bailed the 


man themſelves: Str. 1216.. 


IX. Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law in England hath provided a 


remedy in moſt caſes by the habeas corpus act. Eng. flat. 31 Car. 2 c. 2. 
But no law for this purpoſe has been hitherto enacted in Jreland. 


* 


AX. Acbnoꝛolec ging bail in another man's name. 


By 10 Car. 1. H. 2. cap. 18. F any perſon ſhall acknowledge, or procure 19 


be acknowledged, any bail in the name of any other not privy to the ſame, he 
hall be guilty of felony without benefit of clergy, 15 
5 ar. 


In the name of In the name of any other] J. 6 G. Two people put in bail in feigned 


another. 


names, and becauſe there were no ſuch perſons, they could not be profecut- 
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ed for perſonating bail on this ſtatute. So the court ordered them and the 
attorney to be ſet in the pillory, which was done accordingly. Sr. 384. 

Bail taken before a judge is not within this ſtatute, till it be filed of re- 
cord. 1 H. H. 696. EN 
But it is within the following ſtatute of 7» Will. 3. cap. 18. by which it is Fenz. 
enacted, that any who ſhall perſonate another before thoſe who have authority to 
take bail, ſo as to make him liable to the payment of any ſum of money in that 
ſuit or action, ſhall be guilty of felony, (but within clergy). 


Form of bail. 


County of DE it remembred, that on the A of ———m the—— 

Dublin. year of the reign of ——— A. O. of ———yeoman, . A. B. of 
yeoman, and B. B. of ———yeoman, came before us J. M. eſquire, and 
R. B. clerk, two of his majeſty's juſtices of the peace, in and for the ſaid county, 
one whereof is of the quorum, and ſeverally acknowledged themſelves to owe to 
our ſaid lord the king, that is to ſay, the ſaid A. O. 20l. and the ſaid A. B. and 
B. B. 10l. each, to be reſpectively levied of their lands and tenements, goods and 
chattels, if the ſaid A. O. ſhall make default in the performance of the condition 
indorſed, [or, underwritten]. 


. B. 


The condition of this recognizance is ſuch, that if the within [above] bound 
A. O. Hall perſonally appear before the juſtices of our ſovereign lord the king 
aſſigned to keep the peace within the ſaid county. and likewiſe to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid county com- 
mitted, at the next general quarter-ſeſſions of the peace [or, before his .majeſly's 
Juſtices of gaol delivery, at the next general gaol delivery] to be holden in and for 
the ſaid county, then and there to anſwer to our ſaid ſoverergn lord the king, for 
and concerning the felonious taking and ftealing of ——the property of A. M. 
of ———yeoman, with the ſuſpicion whereof the ſaid A. O. fands charged be- 
fore us the ſaid juſtices, and to do and receive what ſhall by the court be then 
and there enjoined him, and ſhall not depart the court without licence, then the 
above | within] written recognizance ſhall be void. 


Or, if the party is in priſon, and ſo abſent, Lord Hale ſays, this 


is the true form from Lambard. - 


Dublin. DE it remembred, that on the———day of ———:n the 
year of the reign of ——— before us J. NI. eſquire, and R. B. clerk, 
two of the juftices of our ſaid lord the king, aſſigned to keep the peace within the 

ſaid county, and one of us of the quorum, at n the ſaid county did 
come A. B. and B. B. of ——11 the ſaid county, yeomen, and took in bail until 
the next gaol delivery to be holden in the ſaid county, one A. O. f- labourer 
taken and detained in priſon for ſuſpicion of a certain felony inflealing————the 
property of — and took upon themſelves each of the ſaid R. B. and B. B. 
under the penalty of zol. of good and lawful money of Great Eritain, of the 
OTIS: Jod 


- Bail. 


70 
gods and chattels, lands and tenements, of them and each of them, io the uſe of 


8 aid lord the king, bis heirs and ft ucceſſors, to be levied, if the ſaid A. O. 
ſhall not perſonally appear at the ſaid next gaol delivery, before the juſtices of our 
ſaid lord the king, aſſigned to deliver the ſaid gaol, to ſtand to right concerning 
the felony aforeſaid, according to the law and cuſtom of England. Given under 


our ſeals, &c. 4 | 


But the ſeal need not be, for they are judges of record ; only it may be 
barely ſubſcribed by them : or thus, 


Taken and acknowledged the day and year 
above-written, before us the above ſaid 


1 M. 
R. B. 
And hereupon a warrant iſſues for his deliverance, thus: 


Dublin. T M. e/quire, and R. B. clerk, two of the juſtices of —< and one 
„ of us of thequorum, To the keeper of his majeſty's gaol at 

in the ſaid county, greeting. Foraſmuch as A. O. labourer, hath before 
us found ſufficient ſureties to appear before the juſtices of gaol delivery at the next 
general gaol delivery to be holden in the ſaid county, to anſwer to ſuch things as 
ſpall be then on the behalf of our ſaid ſovereign lord objected againſt him, and 
namely, to the felonious taking of (for the ſuſpicion whereof he was taken 
; and committed to your ſaid gaol), We command you on the behalf of our ſaid ſo- 
vereign lord, that if the ſaid A. O. do remain in your ſaid gaol for the ſaid cauſe, 
and for none other, then you forbear to detain him any longer, but that you deliver 
him thence, and ſuffer him to go at large, and that upon the pain that will there- 
on enſue. Given under our ſeals at Kilmainham in the ſaid county, the— 


day fin th yea 


* 


{ 


Lord Hale ſays, the advantage of this latter kind of bail, is this, that it 
is not only a recognizance in a ſum certain, but alſo a real bail, and they are 
his keepers, and may be puniſhed by fine beyond the ſum mentioned in the 

recognizance, if there be cauſe; and may reſeize him if they doubt his eſcape, 


and have him committed, and fo be diſcharged of the recognizance. 


Batratty. 


J. What it ts. 
L. How puniſhed. 


J. What it is. 


Barratry, what, G HIS word barratry we have received either from the Danes or Mor- 
mans, or both: for baratta in the Daniſb, and baret in the Norman, do 


equally ſignify a quarrel or contention, 
And 


Bail, +” 
And a barrator, in legal acceptation, doth ſignify a common mover, excit- 

er, or maintainer of ſuits or quarrels, either in courts, or in the country, 1 

Inſt. 361. 1 Haw. 248. co | 


A common mover] It ſeems clear, that no one can be a barrator in reſpect A common 
of one act only; for every indictment for ſuch crime muſt charge the defen- od 


dant with being a common barrator. 1 Haw. 243, 4. 


Mover, exciter, or maintainer] Yet it ſeemeth, that an attorney is in no or maintainer. 
danger of being judged guilty of an act of barratry, in reſpect of his main- 
taining another in a groundlcſs action, to the commencing whereof he was 


no way privy. 1 Haw. 243. | ; ; 
Allo. pr hath been holden, that a man ſhall not be adjudged a barrator, in 


1 reſpect of any number of falſe actions brought by him in his own right: for 
in ſuch caſes he is liable to coſts. 1 Haw. 243. 


In courts] Either courts of record; or not of record, as in the county, In courts, 
hundred, or other inferior courts. 1 IId. 368. 


Or in the country] In three manners: r. In diſturbance of the peace. 2. or in the coun- 
In taking or keeping of poſſeſſions of lands in controverly, not only by . 
force, but alſo by ſubtilty and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of calumniations, ru- 
mors, and teports, whereby diſcord and diſquiet may grow between neigh- 


i: bours. 1 1nft. 368. 
3 IT. How puniſhed. 


3 7 By the Eng. Hat. 34 Ed. 3. c. 1. The juſtices of the peace ſhall have power to Puniſhment by 
E 4 reftrain all barrators, and to purſue, arreſt, take, and chaſtiſe them, according "*wute- 


4 ; 40 their treſpaſs or ee ; 
1 And altho' this ſtatute doth not create the offence, but ſuppoſes it at com- 


+ mon law, and only appoints the puniſhment, yet an indictment of barratry, 
= concluding againſt the form of the ſtatute, is holden to be good, and agreeable 
—_ to many precedents. Cro. Eliz. 148. 1 Haw. 244. 

But it hath been reſolved, that ſuch indictment is not good, without alſo nay at 
concluding againſt the peace; for this is an eſſential part of it, as being an of- © 
fence by the common law. 1 Haw. 244. 

And it hath been holden, that an indictment of this kind may be good, 
without alledging the offence at any certain place; becauſe from the nature of 
the thing, conſiſting of the repetition of ſeveral acts, it muſt be intended to 
have happened in ſeveral places; for which cauſe it is ſaid, that a trial ought 
to be by a jury from the body of the county, 1 Haw. 244. 

Which caſe, and that of a common ſcold, ſeem to be the only offences General indiq- 
for which a general indictment will lie, without ſhewing any of the particu- ment good. 
lar facts in the indictment; for barratry is an offence of a complicated na- 
ture, conſiſting in the repetition of divers acts in diſturbance of the peace, 
and it would be too prolix to enumerate them in the indictment ; and theres 


fore experience hath ſettled. it to be ſufficient to charge a man generally as a 
common 
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Fine and im- 
ptilonment. 


Derivation, 


Wattatty, 


common barrator, and before the time to give the defendant a note of the 

articular matters which are intended to be proved againſt him ; for other- 
wiſe it will be impoſſible to prepare a defence againft ſo general and uncer- 
tain a charge, which may be proved by ſuch a multiplicity of different in- 


ſtances; and therefore the court generally will not ſuffer the proſecution to 
go on in the trial of the indictment, without ſuch note being given to the de- 


tendant. 1 Haw. 244. 2 Haw. 226, 7. 


As to the kind and manner of puniſhment, it is ſaid, that if the offender be 


a common perſon, he ſhall be fined and impriſoned, and bound to his good 
behaviour; and if he be of any profeſſion relating to the law, that he ought 


alſo to be farther puniſhed, by being diſabled to practice for the future. 1 


Haw. 244. 


Warrant for a barrator. 


County of Dublin. To the conſtable of 


HEREAS complaint upon oath hath been made unto one of 


his majeſty's juſtices of the peace in and for the ſaid county, that A. O. 
of ———1n the ſaid county, yeoman, on the——— day of- in the year 
of the reign of ——and on divers other days and times as well before as after- 
wards, at aforeſaid in the county dforeſaid, and at divers other places 
within the county aforeſaid was and yet is a common barrator, and daily diſturber 
of the peace of our ſovereign lord the king, and alſo a common brawler, wrang- 
ler, fighter, ſcandalizer, and ſower of ſedittons, ſuits, and diſcords between his 
netghbours, and other the liege people and ſubjects of our ſaid ſovereign lord the 


king, to the great damage and diſturbance of the ſaid ry 55 people and ſubjefts of 
9 


our ſaid lord the king, and againſt the peace of our ſaid lord the king, and to the 
evil example of all others in the like caſe offending : Theſe are therefore to com- 
mand you forthwith to bring the ſaid A. O. before me to anſwer unto the ſaid 
complaint, and to find ſureties for his perſonal appearance at the next general 
quarter ſeſſions of the peace Io be holden for the ſaid county, then and there to an- 
wer unto an indietment on the behalf of our ſaid ſovereign lord the king, to be 
preferred againſt him for the ſaid offences. Hereof fail not upon the peril that 
Hall enjue thereon. Given under my hand and ſeal the —day of — 


Baltatds. 


I. Who hall be deemed a baſtard. 
II. Murdering a baſtard child. 
II. Capacity of a baſtard child as to inheritance. 


J. Who ſhall be deemed a baſtard. 


I. H E word baſtard ſeemeth to have been brought unto us by the g 
ans; and to be compounded of baſe, vile or ignoble, and ar, or 
Neort, ſignifying a riſe or original, By the common people in the north (a- 


mongſt 
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mongſt whom is preſerved much of the ancient Saxon) it is ſtill pronounced 
baſtart, denoting a perſon ſprung from a vile or ſpurious origin; even as an 
upſtart is a perion ſuddenly riſen from a mean extraction in general. 

2. Lord Coke ſays, We term all by the name of baſtards that are born who are baſ- 
out of lawful marriage. By the common law, if the huſband be within the tards. 
four ſeas, that is, within the juriſdiction of the king of England, if the wife 
hath iſſue, no proof is to be admitted to prove the child a baſtard, unleſs 
the huſband hath an apparent impoſſibility of procreation, as if the huſband 
be but eight years old, or under the age of procreation, ſuch iſſue is baſtard, 
albeit he be born within marriage. But if the iſſue be born within a month, 
or a day, after marriage, between parties of full lawful age, the child is le- 
gitimate. 1 Inſt. 244. 

M. 6 G. 2. Lomax and Holmden. In ejectment the queſtion on a trial at Inability to 
bar was, whether the leſſor was ſon and heir of Caleb Lomax, eſquire, deceaſ- Procrcate. 
ed; which depended on the queſtion of his mother's marriage. And that 


being fully proved, and evidence given of the huſband's being frequently 


at London, where the mother lived, ſo that acceſs muſt be preſumed; the 
defendants were admitted to give evidence of his inability from a bad habit 
of body. But their evidence not going to an impaſſibility, but an improbabi- 
lity only; that was not thought ſufficient, and there was a verdict for the 
plaintiff, Str. 940. 

And it is ſaid, that formerly if the huſband was within the four ſeas, no Huſband with- 
proof of non-acce/s to his wife was admitted, but the child was deemed to be in the tour ſeas. 
his; but as this notion was built on no rational foundation, it is now intirely 
departed from; and though the huſband and wife are both in Zxgland, if 


there is ſufficient proof that he had no acceſs to her, the child will be a baf- 


tard. And this was determined in the caſe of Pendrell and Pendrell, M. 5 
E. 2. which was an iſſue out of chancery, to try whether the plaintiff was the 
heir at law of one Thomas Pendrell. It was agreed, that the plaintiff's fa- 
ther and mother were married, and cohabited for ſome months; that they 
parted, ſhe ſtaying in London, and he going into Staffordſhire ; that at the 
end of three years the plaintiff was born. And there being ſome doubt 
upon the evidence, whether the huſband had not been in London within the 
laſt year, it was ſent to be tried. And the plaintiff reſted at firſt upon the 
preſumption of law in favour of legitimacy, which was encountered by ſtrong 
evidence of no acceſs. And it was agreed by court and council, on the 
trial at Guildhall before Lord Ch. J. Raymond, that the old doctrine of being 
within the four ſeas was not to take place, but the jury were at liberty to 
conſider of the point of acceſs, which they did, and found againſt the plain- 
tiff. And the court of chancery acquieſced in the determination. Str. 925. 
Andr. . N | 

And, M. 10 V. A. and Abberton. The caſe was, a feme covert, during Huſband ab- 
the abſence of her huſband at Cadiz, was brought to bed of a baſtard ; and ſent. 
her huſband was not in England from the time of her conception, till ſhe was 
brought to bed. The queſtion was, whether this child was a baſtard, eſpe- 
cially within the words of the ſtatute which ſaith, children begotten and born 
out of lauful matrimony ; which cannot be ſaid of this caſe, the mother being 
married at the time of the birth of the child; and if ſuch a mother ſhould 


Kill ſuch a child, ſhe could not be guilty of murder within the ſtatute of the 


K 6 Ann, 


Waltatds, 


* 6 Ann. c. 4. But by the court; He is a baſtard who is begotten and born of 

a feme covert, whilſt the huſband is beyond the four ſeas. And in a real 
action, if general baſtardy was pleaded, the biſhop ought to certify ſuch a 
one a baſtard. And where a man is a baſtard, he is ſuch to all purpoſes. 
L. Raym. 395, 396. ; 

Child born dur= 4. M. 5 An. St. George's and St. Margaret's Weſtminſter. Where a wo- 

ing a dirorce. man is ſeparated from her huſband by a divorce a menſa & thoro, the chil- 
dren ſhe has during the ſeparation are baſtards; for a due obedience to the 
ſentence ſhall be intended, unleſs the contrary be ſhewed : but if a huſband 
and wife, without ſentence, do part and live ſeparate, the children ſhall be 
taken to be legitimate, and fo deemed till the contrary be proved, for acceſs 
ſhall be intended. But if a ſpecial verdict find the man had no accels, it is a 
baſtard ; and ſo was the opinion of lord Hale, in the caſe of Dickens and Col 
lins. I Salk. 123. | 

Widow having g. The law hath appointed no exact certain time, for the birth of legiti- 

a childatter mate iſſue, by the widow after the death of her huſband, 1 Danv. 726. 


her huſband' 
„ 7 F. Alſop and Bowtrell. The queſtion was, whether, the woman being 


delivered of a child forty weeks and nine days after the death of her huſ- 
band, ſuch child ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband's father did much abufe her, and cauſed her to lie in the 
ſtreets; and three phyſicians (two of them being doctors of phyſick) made 
oath, that the child came in time convenient to be the child of the party 
who died; and that the uſual time for a woman to go with child, is nine 
months and ten days, to wit, folar months, at thirty days to the month, and 
not lunar months ; and that by reaſon of the want of ſtrength in the woman 
or the child, or by reaſon of ill uſage, ſhe might be a longer time, viz. 
perfect birthat to the end of ten months or more. And the phyſicians further affirmed, 
ſeven months. that a perfect birth may be at ſeven months, according to the ſtrength of 
the mother or child, which is as long before the time of the proper birth. 
And by the ſame reaſon it may be as long deferred by accident, which is 
commonly occaſioned by infirmities of the body, or paſſions of the mind. 


And the child was adjuged to be legitimate. Cyo. Ja. 541. 
I. Murdering a baſtard child. 


Ne 2 1. By 6 Ann. cap. 4. If any woman be delivered of any iſſue of her body, 
on” male or female, which being born alive, ſhould by the laws of this realm be a 
baſtard, and ſhe endeavour privately, either by drowning, or ſecret burying 

thereof, or any other ways, either by herſelf, or the procuring of others, ſo t9 

conceal the death thereof, as that it may not come to light, whether it were born 

alrve or not, but be concealed, ſbe ſhall ſuffer death as in caſe of murder, except 

ſhe can prove by one witneſs at the leaſt, that the child was born dead. 
Concealment, And it hath been adjudged, that in order to convict a woman by force of 
this ſtatute, there is no need that the indictment be drawn ſpecially, or con- 

clude againſt the form of the ſtatute; for the ſtatute doth not make a new 

pay”: 26 but only make ſuch concealment an undeniable evidence of murder. 

| 2 Haw. 4.38. | 

Evidence ofthe Alſo, it hath been agreed, that where a woman appears to have endea- 


murder. K 9 
| voured to conceal the death of ſuch child within the ſtatute, there is no need 
| | of 
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of any proof that the child was born alive, or that there were any ſigns of 
hurt upon the body, but it ſhall be undeniably taken that the child was born 
alive, and murdered by the mother. 2 Haw. 438. 

But it hath been adjudged, that where a woman lay in a chamber by her- calling for 
ſelf, and went to bed without pain, and waked in the night, and knocked hehe. 
for help, but could get none, and was delivered of a child, and put it in a 
trunk, and did not diſcover it till the following night, yet ſne was not within 
the ſtatute, becauſe ſhe knocked for help. 2 Haw. 438. 

Alſo, it hath been agreed, that if a woman confeſs herſelf with child be- Coma 70 of: 
ſorchar.d, and afterwards be ſurprized and delivered, no body being with quid. 
her, ſhe is not within the ſtatute, becauſe there was no- intent of conceal- 
ment, and therefore in ſuch caſes it muſt appear by ſigns of hurt upon the 
body, or ſome other way, that the child was born ahve. 2 Haw. 438. 

2. If a woman be with child, and any gives her a potion to deſtroy the Givinga potion 
child within her, and ſhe take it, and it works fo ſtrongly that it kills her, n ow rn 
this is murder; for it was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy her child within her; and therefore he that gives her a potion to 
this end, muſt take the hazard, and if it kills the mother, it is murder. 1 


H. H. 429, 30. 


A Warrant to apprehend a Woman, on ſuſpicion of having mur- 
dered her baſtard child. 


To the Conſtables of the pariſh of ———. 
County of HEREAS C. D. of ——— hath this day been before me, 
to wit, and made information, upon oath, That A. B. of your 


pariſh hath had a baſtard child, lately born alive, of her body, and that the ſaid 
child is now dead; and the ſaid A. B. is very much ſuſpefled to have murthered : 
the ſame : Theſe are therefore, in his Majeſty's name, to command you, that im- 
mediately, upon fight bereof, you do apprehend and bring the ſaid A. B. Before 
me, or ſome other juſtice of the peace of the ſaid county, to anſwer to all ſuch mat- 
ters, as on the behalf of his Majeſty, ſhall be objefed againſt her touching the 
premiſſes ; and you are likewiſe hereby required to make the utmoſt ſearch for diſ- 
covery of the truth of the premiſſes, and to bring before me, or ſome other juſtice 
of the peace for this county, all ſuch perſons as can give any information therein 
And hereof fail not at your perils. Given, and fo forth. 


If a woman be quick or great with child, if fhe take, or another give her Procuring a- 
any potion to make an abortion, or if a man ſtrike her, whereby the child ten. 
within her is killed, tho? it be a gteat crime, yet it is not murder nor man- 
ſlaughter by the law of England, becauſe it is not yet in rerum natura, nor 
can it legally be known, whether it were killed or not: So it is, if after ſuch 
child were born alive, and after die of the ſtroke given to the mother, this 
is not homicide, 1 H. H. 433. 

But if a man procure a woman with child to deſtroy her infant when born, Deſtroying a / 
and the child is born, and the woman in purſuance of that procurement kill paid when 
the infant; this is murder in the mother, and the procurer is acceſſary. 1 WM 
H. 17.433. But both are guilty of treaſon here. 


2 III. Capacity 


76 


A baſtard may 
purchaſe, 


What relati- 


ONS» 


Raiſing an uſe. 
1 


Heir on the 
part of the 
mother. 


Cattle under 
the age of five 
years. 


Forfeiture if 
intended to be 
tranſported, 


E ſtreats of the 
torfeitures. 


Waltatds, 


I1T. Capacity of a baſtard child as to inheritance. 


A baſtard can have no name of reputation as ſoon as he is born; hut after 
he is born, and hath gained by time a name by reputation, he may purchaſe 
by his reputed name, to him and to his heirs ; tho' he can have no heirs but 
of his body. 1 Inſt. 3. 6 CC. 65. 

A baſtard is terminus a quo; he is the firſt of his family, for he hath no 
relation of which the law takes any notice; but this muſt be underſtood as 
to civil purpoſes, for there is a relation as to moral purpoſes, therefore he 
cannot marry his own mother, or ſiſter, or the like. 3 Sa/k. 66. 

Conſideration of natural affection will not raiſe an uſe to a baſtard; for 
tho? there is natural affection between them, yet the raifing the uſe is a con- 
ſtitution of the law, and therefore the uſe ſhall never ariſe. FJenk. 47. Dyer 
"Y the iſſue of a baſtard purchaſe land, and dies without iſſue : tho' the 
land cannot deſcend to any heir on the part of the father,” yet to the heir on 
the part of the mother it may; ſo if the baſtard was attainted : for the 
heirs of the part of the mother make not any conveyance by the baſtard. 


Noy 159. 
Beef. 


J. Of the age of cattle to be ſlaughtered. 
IT. Of offences in ſlaughtering cattle. 
IL. Of packing beef for exportation. 


J. Of the age of cattle to be flaughtered. 


I. Y the act 2 Ann. cap. 15. /ef. 7. No merchant or other perſons ſhall 
ſlaughter any oxen, cows, ſteers or heifers, to be ſalted, packed or 
barreled, by way of merchandiſe, to be tranſported under the age of five 
years, on pain of forfeiting of the ſame or the value thereof; the one moiety 
of which forfeiture to be to her Majeſty, Sc. the other moiety to him that 
will ſue for the ſame in any court of record in Dublin by action, &c. in which 
no eſſugn, &c. ſhall be allowed. | | 
2. It any perſon ſhall ſhip or procure to be conveyed in or to any ſhip or 
veſſe] upon the ſea, or in any haven, river, creek or place within this king- 
dom, any beef ſalted, packed or barreled,gthat at the time of ſlaughtering 
thereof, was not of the age of five years, knowing the ſame to be under that 
age at the time of the killing thereof, to the intent to tranſport the ſame in- 
to any parts beyond the ſeas there to be uttered, every ſuch perſon ſhall for- 
feit ſuch beef ſo laden, ſhipped, or tranſported, contrary to this act, or the 
value thereof ; the ſaid forfeiture to be recovered in manner aforeſaid. 
It ſhall be lawful for the juſtices of the peace of the ſeveral counties at 
their reſpective quarter- ſeſſions, to hear and determine all the offences afore- 


ſaid, 
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ſaid, and upon the convictions of ſuch offenders before them, to make ex- 
tracts of the one moiety of the ſaid forfeitures into he exchequer, as had 
been uſed to be done in caſe of other fines and amercements, forfeited to 
her Majeſty in the ſeſſions of the peace, and to award and iſſue forth exe- 
cution for the other moiety due by this act to the informer or proſecutor by 
capias or ſieri facias out of the ſaid court of ſeſſions, in ſuch ſort as the 
Queen's Bench at Dublin have in ſuch caſes uſed to do. | 

4. Provided that no perſon ſhall be ſued for any offence againſt this act, Proſecution 


unleſs ſuch proſecution ſhall be begun within ſix kalendar months next after in fix months. 


the offence committed. | 
5. If upon any proſecution grounded upon this act, it ſhall appear to the Treble coſts 
Or VEXAtious 


Judges or juſtices of the peace, before whom ſuch information ſhall be pre- proſecutions. 
ſented, that ſuch information or proſecution was promoted only for vexati- 
on, and without any reaſonable cauſe, the ſaid judges or juſtices of the peace 
ſhall award the party ſo unjuſtly proſecuted treble coſts, occaſioned by ſuch 
vexatious proſecution, the ſame to be recovered by capias or fieri facias. 

6. If any Engliſb information or bill ſhall be brought againſt any perſon Bills to be an- 
offending contrary to this act, ſuch perſons ſhall put in their anſwers to ſuch Were. 
information or bill on their corporal oaths; and no plea or demurrer unto 
ſuch information ſhall be allowed, in reſpect of the penalty of this act 


which ſuch anſwers may ſubject ſuch perſons unto. 
7. If any ſuit ſhall be proſecuted againſt any perſons for whatever they General ifue. 


ſhall do in purſuance of this act, ſuch perſons may plead the general iſſue, 
and if the proſecutor ſhall become nonſuit or forbear further proſecution, 
or ſuffer a diſcontinuance, or if a verdict ſhall paſs againſt him, the defen- 


dants ſhall recover their treble coſts. 


7 


T his flatute is made perpetual by Stat. 9 Ann. cap. 7. 


8. And by the act 2 Geo. 1. cap. 16. ect. 11. No perſon who ſhall Age of cattle 
Naughter any beef or black cattle in order to be exported, ſhall ſlaughter for laughter. 
any bullock or ſteer during that ſeaſon, which ſhal! not be in the fifth year 
of his age at leaſt, at the time of ſlaughtering, or ſhall bring or ſuffer to be 
brought into his ſlaughter-houſe or yard, any bullock or ſteer which ſhall 
not be in the fifth year of his age during that ſeaſon. 

9. And if any perſon ſhall offend herein, and be thereof convicted by the Penalty for of 
oath of one credible witneſs, before any juſtice of the peace of any county fences. 
or city, or chief magiſtrate of any corporation where ſuch offence ſhall be 
committed, every perſon ſo offending ſhall forfeit five pounds for every ſuch 
bullock or ſteer ſo brought into the yard or ſlaughter-houſe, or ſlaughtered 
as aforeſaid, to the perſon who ſha!l inform for the ſame, which ſum ſhall be 
levied by ſale or diſtreſs of the offenders goods, and paid to the informer. 

10. Aud in caſe a ſufficient diſtreſs cannot be found, every perſon ſo con- Want of diſ- 
victed, ſhall be three times publickly whipt through the town where ſuchk 
offence is committed, and the carcaſs of every beaſt ſlaughtered or brought 
to be ſlaughtered as aforeſaid, ſhall be diſtributed among the poor of the 
pariſh where the offence was committed, according to the direction of the 
chief magiſtrate or juſtice before whom the conviction ſhall be. 

11. And it ſhall be lawful for any perſon, upon information given before warrant for 


any juſtice of the peace or chief magiſtrate of any city or town corporate, ſcarel. 


Beef. 
by virtue of his or their warrant, to ſearch the yard or ſlaughter-houſe of 
any perſon againſt whom ſuch information ſhall be given. | 


II. Of offences in flaughtering cattle. 


Cs and fufts. 1. By the act g Ann. cap. 7. ſect. 1. Every butcher or perſon employed 

by them, who ſhall ſlaughter any cattle to be packed by way of merchan- , 

diſe to be tranſported, ſhall leave the cods and ſhifts with ſuch cattle, and = 

not cut the ſame way. | 

2. And if any butcher or perſon employed by them as aforeſaid, ſhall of- = 

: fend by cutting away the cods and ſhifts from any ſuch cattle, they ſo offen- 
ding and being convict upon oath of the ſaid offence, before one juſtice of 

the peace, or chief magiſtrate of any corporation, by one witneſs, or upon 


confeſſion of the offenders before ſuch juſtice or chief magiſtrate, the parties : 
Forfeit twenty ſo offending ſhall forfeit for every ſuch offence twenty ſhillings, to be levied : 
ſhilliegs. by diſtreſs and fale of the offenders goods, the overplus to be reſtored after 


all charges of the ſaid diſtreſs defrayed, the one moiety thereof to be to 
the party informing, and the othor moiety to the uſe of the poor of the 
pariſh where ſuch offence ſhall be committed, 


Conſtables to 3. And every conſtable of the pariſh or chief conſtable of the barony F- 

mY. where ſuch offence ſhall be committed, are required to levy the ſame ac- = 
cordingly, by warrant under the hand and ſeal of ſuch juſtice or chief ma- 1 
giſtrate. | 

Want of dif- 4. And in caſe ſuch offenders ſhall not have goods ſufficient. for the levy- 


Ws ing of the ſaid penalty, it ſhall and may be lawful for the juſtice or chief 
magiſtrate before whom ſuch conviction ſhall be made, by warrant under 
their hand and ſeal, to appoint ſuch offenders to be publickly whipt through 
ſuch corporation. or next market-town, on the next market-day immediately 


following. 


III. Of packing beef for exportation: 


* Caſks for pack- I. By the act 2 Ann. cap. 15. Every barrel of beef which ſhall be ſalted 
ing beet. and packed up by way of merchandiſe to be tranſported, ſhall contain at the 
leaſt two hundred weight of net beef, at one hundred and twelve pounds 
to the hundred, upon pain of forfeiture of every. barrel of beef that ſhall 
be found packed up and ready for exportation, that doth not contain two FR 
hundred weight of net beef as aforeſaid, in whoſe hand. ſoever the ſame is 1 
found. The ſaid forfeiture to be recovered as aforeſaid. ſecl. g. 1 
— of 2. And by the act 8 Geo. 1. cap. 7. ſe. 18. In caſe any perſons ſhall 
barrel up beef, with intent to export or ſell the ſame, in any half barrel which 
ſhall be in gauge under fourteen gallons and a half, or above fifteen gal- 
lons, or in any whole barrel in gauge under twenty-nine gallons, or above 


thirty gallons, | 
— for g. Or in caſe any perſons ſhall barrel up pork with intent to export or ſell 
mo the ſame, in any barrel which ſhall contain leſs than two hundred weight 


net, or in any half barrel which ſhall contain leſs than one hundred weight 
net, or in any barrels, which ſhall not be ſeverally marked with the coopers, 
_ merchants, or other perſons name who ſhall make or fave ſuch pork or beef, 


Beef. 


ſuch perſons ſo offending ſhall forfeit for each barrel of pork or beef ſo pack- 
ed up, ten ſhillings, to be recovered in ſuch manner and applied to ſuch 


uſes as herein after are directed. 


4. If any coopers ſhall make any barrel or half barrel for packing of Coopers. 


beef or pork, other than according to the aforeſaid gauge and contents, ſuch 
coopers ſhall forfeit twenty ſhillings for every barrel or half barrel which 
ſhall be made contrary to this act, to be paid to the informer, and to be re- 
covered in the ſame manner as the other penalties by this act are recover- 


able. þ 


ſhall be made up packed or bought and fold contrary to this act, for ſuch 
reaſonable time as they may give notice to the conſtables of the pariſh where 
ſuch ꝓerſons or their goods ſhall be ſo ſeized, who are required to carry 
ſuch perſons and their goods before the chief magiſtrate of the city or town 
corporate, or before ſome juſtice of the peace where ſuch offence ſhall be 


committed, if in no city or town corporate, 


6. Which ſaid magiſtrates or juſtices are required either upon the confeſ- Penalties to be 


ſion of the party offending, or due proof by one witneſs upon oath, that the | 
perſon ſo brought before them hath offended contrary to this act, by war- 
rant under their hands and ſeals, to cauſe ſuch penalties as the offenders are 
hereby liable to, to be forthwith levied by diſtreſs and ſale of the offenders 
goods, rendering the overplus, if any be, to the owners thereof, after de- 
duction of the reaſonable charges for taking the ſaid diſtreſs, and out of the 
ſaid diſtreſs, to pay the ſaid reſpective penalties and forfeitures to the in- 


former. | 


7. And in caſe ſuch offenders ſhall riot have goods ſufficient to anſwer the Want of dif. 
ſaid penalties, ſuch offenders by warrant under the hand and ſeal of ſuch treſs. 


magiſtrate or juſtice of the peace, ſhall be publickly whipt three market - days 
ſucceſſively through ſome market- town in the county, in or near ſuch place 
where the offence was committed, between the hours of eleven and twelve 


in the forenoon. 


The foregoing clauſes of this act are continued by.Stat. 10 Geo. 1. cap. 9. and 
by Stat. 21 Geo. 2. cap. 7. until the 29th of Sept. 1769, and to the end 
of the then next ſeſſion, &c. „„ 


1. B* the act 9 Geo. 2. cap. 9. ect. 1, If any publick brewer ſhall ſell or Gauge of ver: 
expoſe to ſale, any beer, ale, or ſmall-beer, in any half-barrel in cls. 
gauge under twenty gallons, or in any whole barrel in gauge under forty 
gallons, each gallon containing two hundred and ſeventeen cubical inches, 


and ſix tenths of an inch, or ſhall not brand their chriſtian name and ſir- 
name at length on the head of each barrel or half-barrel, every ſuch publick 
brewer being thereof convicted, either upon his own confeſſion, or by the 
oath of one credible witneſs, before any chief magiſtrate or juſtice of the 
peace of any town corporate, or county where the ſaid offence ſhall be com- 


branded 


It ſhall be lawful to ſeize and detain all perſons and their goods which Seizing goods, 


mitted, ſhall forfeit for every barrel or half-barrel under the gauge or not Penalty, 


Diſtreſs and 


ſale, 
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branded, two ſhillings and ſix-pence, and ſuch barrel or half- barrel ſhall be 
burnt by order of ſuch chief magiſtrate or juſtice, before whom ſuch con- 
viction ſhall be. 1 | 

2. And ſuch chief magiſtrate or juſtice ſhall by warrant under their hands 
and ſeals, cauſe ſuch penalties as the offenders are hereby liable to, to be 
levied by diſtreſs and ſale of the offenders good, and thereout pay the ſaid 


alties to the informers, and render the overplus, after deduction of the 


reaſonable charges, not exceeding two ſhillings, of taking the diſtreſs, to 


the owners. ; | 

3. If any cooper ſhall ſell to any publick brewer, any barrels or half-bar- 
rels under the gauges aforeſaid, or ſhall not brand his chriſtian name and fir- 
name at length upon the head of every ſuch barrel and half-barrel, every 
ſuch cooper ſhall for every barrel or half-barrel, ſo ſold under the gauge or 


not branded as aforeſaid, forfeit two ſhillings and ſtx-pence, to be recovered, 
levied, and applied, as the penalties before-mentioned are directed to be 


levied and applied. 
4. No perſon ſhall be liable to or incur the penalties inflicted by this act, 


unleſs information be 2 upon oath before ſuch chief magiſtrate or juſtice 


of the peace, within ſix days next after ſuch offence committed. 


A Warrant to levy the forfeiture on brewers, for ſelling beer, &c. 
in barrels, &c. under gauge, &c. 


To the conſtable of — . 


County of F ORA SMUCH as it hath been duly proved before me this 

to wit, day, on the oath of A. B. of C. in the county aforeſaid, la- 
bourer, that C. D. of C. aforeſaid, a publick brewer, did, on the third day of 
this inſtant May, at C. aforeſaid, in the county aforeſaid, ſell four barrels of 


beer, in barrels, under the gauge which the lam direfts, (or in barrels which - 


were not branded with his or her chriſtian name and ſurname. at length, on the 
head of each borrel) whereby he hath forfeited the ſum of two ſhillings and ſix- 
pence for every ſuch barrel, wherefore the forfeiture, in the whole, comes to ten 
ſvillings : Theſe are therefore, in his Majeſty's name, to command and require 
you, Fribrwich to levy the ſaid ſum of ten ſhillings of the goods of the ſaid C. D. 
by diſtreſs and ſale thereof, rendering him the overplus, if any be, after deduc- 
ting two ſhillings, charges of taking the ſaid diſtreſs; and that you pay the 
Said ſum of ten ſhillings to the ſaid A. B. who informed me of the ſaid offence ; 
and farther, that you burn each of the ſaid barrels: Hereof fail not. Given 
under my hand and ſeal, this fourth day of May, 17—. 

| | F. G. [ſeal] 


The like warrant, mutatis mutandis, will ſerve for levying the forfeiture 
28 for ſelling barrels, Cc. under gauge, or not branded, as afore- 


AS 


Bigamp. 81 


A 8 bigamy in our law ſeems for the moſt part to be uſed to ſignify the Polygamy. 
having of two wives ſucceſſively one after the other, I ſhall take the | 
liberty to transfer the offence which is commonly treated of under this title 
unto the title Polpgamp, which ſignifies more properly the having two or 
more wives or huſbands at the ſame time. 


Blaſphemy and Profanenels, 


1. L L blaſphemies againſt God, as denying his being or providence, Blaſptemy- 
| and all contumelious reproaches of Jeſus Chriſt ; all profane ſcof- 
fing at the holy ſcriptures, or expoſing any part of them to contempt or ri- 
We dicule ; impoſtures in religion, as falſely pretending to extraordinary com- 
E| miſſions from God, and terrifying or abuſing the people with falſe denunci- 
q ations of judgments; and all open lewdneſs groſsly ſcandalous—are puniſh- 
able by fine and impriſonment, and alſo ſuch corporal puniſhment as to the 
court ſhall ſeem meet, according to the heinouſneſs of the crime. 1 Aaw. 


4 S Alſo ſeditious words, in derogation of the eſtabliſhed religion, are in- Depraving the 
= AdiQtable, as tending to a breach of the peace. 1 Ha. 7. | "= "pg mm 
WE: - 3. No perſon ſhall have any benefit of the toleration act, who ſhall deny Denying the 
= in his preaching or writing, the doctrine of the Bleſſed Trinity, as it is ſet! . 
1 forth in the 39 articles. 1 . ſeſſ. 1. c. 18. J. 17. 

BE: 6. M. 1 G.2. K. and Curl. An information was exhibited by the attor- Caſe of Ea 
4 ney general, againſt Edmund Curl, for printing and publiſhing (obſcænum mund Curl. 
9 libellum) an obſcene book, called Venus in the Cloiſter, or the Nun in her 

IF Smock, ſetting out the ſeveral lewd paſſages, and concluding againſt the 

8 peace. And of this the defendant was found guilty. It was moved in ar- 

<p reſt of judgment, that however the defendant may be puniſhable for this in 

8 the ſpiritual court, as an offence againſt good manners; yet it cannot be a 


libel, for which he is puniſhable in the temporal courts. But after long de- 
bate and conſideration, the court at laſt gave it as their unanimous opinion, 
that this was a temporal offence ; and the defendant was ſet in the pillory. 


Sr. 788. 


2 7. E. 2 C. 2. K. and Moolſton. He was convicted on four informations, Caſe of To. 
= for his bafphemous diſcourſes on the miracles of our ſaviour. And attempt- mas Wooltton. 
1 ing to move in arreſt of judgment, the court declared they would not ſuffer | 
= it to be debated, whether to write againſt chriſtianity in general was not an 
= offence puniſhable in the temporal courts at common law]: They deſired it 


might be taken notice of, that they laid their ſtreſs upon the word general, 
and did not intend to include diſputes between learned men upon particular - 
controverted points. The next term he was brought up, and fined 251. 
for each of his four diſcourſes. to ſuffer a year's impriſonment, and to enter 
into a cognizance for his good behaviour during his life, himſelf in 3000. 
and 2000/7. by others. Str. 8 34 | _ 
8. In the yerr 1656, James Nayler, for perſonating our Saviour, and ſuf- Caſe of Janes 


fering his followers to worſhip him, and pay him divine honours, was ſen- N-yler. 
| tenced 


; 
po 
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Wlaſphemy and Profaneneſs, 


tenced to be ſet in the pillory, and to have his tongue bored thro' with a 
red hot iron, and to be whipped, and ſtigmatized in the forehead with the 


letter B. f 
For profane curſing and ſwearing, fee title Hwearing. 


82 


Bꝛead. 


Bread, acts ex- The ſeveral ſtatutes for regulating the price and aſſize of Bread, &c. are now 

— expired; the acts 11 Geo. 2. cap. 11. and 19. Geo. 2. cap. 17. ſofaras the 
ſame related to regulating the price and afſize of Bread, and the better regu- 
lating the markets were revived and continued from the firſt of May, 1756, 
for two years, &c. but they have not been further continued. | 


WBꝛibery. 


Bribery, what B RIB ER in a ſtrict ſenſe is taken for a great miſpriſion of one in a 
judicial place, taking any thing whatſoever, except meat and drink of 
ſmall value, of any one who has to do before him any way, for doing his 
office, or by colour of his office, but of the king only; and is puniſhable at 
the common law by fine and impriſonment. 1 Haw. c. 67. 


Wicks, 


Digging clay. B Y the act of 3 Geo. 2. cap. 14. Every perſon who ſhall make or cauſe 
to be made bricks for publick ſale, or ſhall expoſe ſuch bricks when 
made to public ſale in any parts of this kingdom, ſhall be obliged to dig 
and turn ſuch clay before the month of November next, preceding the burn- 
ing of ſuch bricks. | 3 
And in ſo doing ſhall fairly and cleanly uncaloe or ſtrip the upper ſoil 
from ſuch brick-earthas they ſhall make uſe of, and ſhall not make uſe of any 
other than the proper and natural brick-earth, and ſhall alſo. be obliged to 
turn and temper the clay once more after the month of November, and be- 
fore the month of February next preceding the burning of ſuch bricks. 


Tempering. 


Time and man- And alſo, that no perſons employed in brick- making, ſhall in any way 


ner of mould- mould any clay which has not firſt been tempered and turned in manner as 


I” is herein before-mentioned, and picked clear of ſtones of any kind particu- 


larly lime-ſtones, or ſhall on any pretence whatſoever mould into brick any 
clay wherein there is any lime-waſh, or mould any bricks after the twenty- 
fifth day of November in any year, and before the twenty-fifth day of March 
following. . 
Sire of bricks. All bricks which ſhall be made or burnt for ſale, ſhall, when burnt, be 
not leſs than nine inches and a half long, four inches and a half broad, and 
two inches and a quarter thick, 48 | 


And 


Wicks. 83 


And no perſon in moulding bricks purſuant to this act, ſhall mould any Conſiſtence of 
clay as it is delivered to them, nnleſs it be of ſuch a conſiſtence that it will the clay ; 
ſtick together if taken up with a common pitch-fork of two tangs. 
| And no perſon employedin brick-making, ſhall mould or burn any bricks 1 6 of burn- 
8 in any other time of the year than between the firſt day of March and firſt 52% 
© | day of November, unleſs ſuch bricks be for the proper and private ule of the 
9 perſons ſo making or burning the ſame, and not for public ſale or to be uſed 
in any of the edifices or buildings of the city of Dublin, or any corporate 
town or city. ect. 14. (EEG: | | 

If an, perſons ſhall make any bricks for ſale in any other manner than is Penalty forof- 
herein before directed, upon complaint made thereof before two juſtices of Wees, 

1 the peace within their reſpective juriſdictions, ſuch juſtices are required to 

1 ſummon the perſons ſo complained of to appear before them, and upon the 

% appearance, or default of the perſons ſo complained of, and due proof of 

7 ſuch offence by the oath of one credible witneſs, to convict ſuch offenders 

| and adjudge that they ſhall forfeit twenty ſhillings ferling per thouſand, and 

ſo proportionably for a greater or leſſer quantity of bricks as ſhall be ſo made 

for ſale contrary to this act, one half thereof to be given to the firſt infor- 

mer, and the other to the poor of the pariſh. 

The ſame to be levied by warrant, under the hands and ſeals of any two Levied by war: 
1 juſtices of the peace within their reſpective juriſdictions, by diſtreſs and ſale 

Þ of the offenders goods, rendering the overplus to the owner. 

And for want of ſufficient diſtreſs ſuch juſtices are required to commit the t of dif- 
perſons ſo offending to the common goal of the place where ſuch offence ſhall *' 
"8 be committed, there to remain without bail or mainprize for any term nof 

. exceeding three months. 

- IF any perſons ſhall think themſelves aggrieved by ſuch diſtreſs, ſale, or Appeal to the 
impriſonment, they may appeal to the next general quarter-ſeſſions of the ſeſſions. 

+ peace to be holden for the place where ſuch diſtreſs, ſale, or impriſonment 

i was made, who are impowered to hear and finally determine the ſame, and 

| to award ſuch coſts to the party who ſhall appear to be aggrieved by ſuch 

appeal as they ſhall think reaſonable. /e@. 16. | ; 


= A Summons to a brick-maker for making bricks contrary to 
| 3 Geo. 2. cap. 14. 


| | To E. F. of ———-. 
County of IV HEREAS A. B. of C. in the county aforeſaid, la- 
to wit, bourer, hath made complaint upon oath unto us C. D. 
and G. H. eſquires, two of his Majeſty's juſtices of the peace, for the ſaid 
county, that you bave lately at C. in the county aforeſaid, made two thouſand 
bricks for ſale, contrary to the directions of the flatute in that caſe made and 
” provided : Theſe are therefore to ſummons you to appear before us, at the houſe + 
=] of 1. K. known by tle fign of the in the town of L. in the county afore- 
id, on next, being the tenth day of this inſtant Auguſt, by ten of the _ 


clock in the ferenoon of the ſame day, to anſwer the premiſſes. Given under 


eur hands and ſeals, this ſeventh day of Auguſt, 17 —. 
1 [Seal] 
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o forth [as in the next foregoing warrant]. 


Wicks, 
A Warrant to levy the forfeiture. 


To the conſtable of and to the goaler of K. 


County of ? ORAS MUCH as it hath been duly proved before us 
to wit, F this day, on the oath of A. B. of C in the county aforeſaid, 
labourer, that E. F. of C. aforeſaid, brick-maker, did lately at C. aforeſaid in 


the ſaid county, make four thouſand bricks for ſale, contrary to the directions of 


the flatute, made in this kingdom, in the third year of the reign of his preſent 
Majefty* King George the Second, whereby he hath forfeited the ſum of twenty 
ſhillings for each thouſand of the ſaid bricks ; wherefore the ſaid forferture comes 
in the whole to the ſum of eighty ſhillings : Theſe are therefore in his Majeſty's 
name, to command and require you forwith to levy the ſaid ſum of eighty ſhil- 
lings, by diftreſs and ſale of the goods and chattels of the ſaid E. F. returning 
to Vim the overplus, if any be, and that you pay one half of the money, ſo levied, 
to the ſaid A. E. who informed us of the ſaid offence, and the other half to the 
churcb-wardens of the pariſh of C. aforeſaid, within which the ſaid offence was 
committed, to the uſe of the poor of the ſaid pariſh ; and if no ſufficient diftreſs. 
can behad, you are to take and apprehend the ſaid E. F. and deliver him ſafely 
to the keeper of his Majeſty's goal, at K. in the county aforeſaid, to be 
there kept without bail or mainpriſe, for the ſpace of three months from the 
date hereof : Aud you the ſaid keeper are hereby required to receive the ſaid 
E. F. and keep him ſafely in your cuſtody during that time. Hereof fail not. 
Given under our hands and ſeals at L. in the county aforeſaid, this tenth day of 


Auguſt, 17— 
, : 85 [Seal] 
G. H. [Seal] 
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Note, An appeal lies to the next quarter: ſeſſions, and then a conviftion muſt 
be drawn up in form thus : 


County of HEREAS complaint was made unto us C. D. and 
to wit, G. H. e/quires, two of his Majeſty's juſtices of the peace, 

for the county aforeſaid, upon the oath of A. B. of C. in the county aforeſaid, 
labourer, that E. F. of C. aforeſaid, brick-maker, did on the firſt day of this 

inſtant Auguſt, at C. aforeſaid, make four thouſand bricks for ſale, contrary 

to the form of the flatute made in this kingdom, in the third year of” the 

reign of his preſent Majeſty King George the Second; and it having alſo been 
proved before us this day upon oath, that the ſaid E. F. was duly ſerved with a 

Summons to appear before us this day, to anſwer the premiſſes, and he having ne- 
glected to appear, we proceeded this preſent day to hear the ſaid matter; and it 
Being duly proved before us, upon the oath of the ſaid A. B. that the ſaid E. F. 

fs guilty of the ſaid offence : Therefore we do hereby convitt the ſaid E. F. of the 
ſaid offence, and do hereby adjudge that he the ſaid E. F. by virtue of the ſaid 
Ratute, hath forfeited twenty ſhillings for each thouſand of the ſaid bricks, and 
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WBꝛidges. 


TOTE; This title treateth only of county bridges: Thoſe which 
are under the cognizance of the ſurveyor of the highways, as being 
repaired by the ſeveral pariſhes or diſtrifts, are treated of under the title 


highways. _ 94h 
Z. Who fhall repair. 
II. Power of the leet to inquire thereof. 
III. Power of the juſtices in ſeſfions. 
IV. Indictment for not repairing a bridge. 
V. Charges of repairmg. of a4 bi 
VI. Surveyors of work. 
VII. Manner of repairing. 


I. Who ſhall repair. 


1. By the great charter, 9 H. 3. c. 15. No town nor freeman ſhall be Ag 
Pat} to 9 bridges At A, but ſuch as of old time and F right have _—_ " 
been accuſtomed. | 

2. And none can be compelled to make new bridges, where never any BY Gatute:: 
were before, but by act of parliament. 2 Inſt. 701. (Se . 

3. By the common law, ſome perſons (ſpiritual or temporal, corporate or py tenure. 
not corporate) are bound to repair bridges by reaſon of the tenure of their 
lands or tenements ; and ſome by reaſon of preſcription only: 

By tenure, by reaſon that they and thoſe whoſe eſtate they have in the 
lands or tenements, are bound in reſpect. thereof to repair the ſame. - 
2 Inſt. 100. ; SCI | 

By reaſon of preſcription only; but herein there is a diverſity between bo- g, preſcripti- 
dies politick or corporate, ſpiritual or temporal, and natural perſons: for the on. 
bodies politick or corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local, and have a ſucceſſion perpetu- 
al; but a natural perſon cannot be bound by act of his anceſtor, without 
alien, or binding, and aſſets. 2 Inſt. 700. 

And if a man make a bridge for the common good of all the ſubjects, repairs. 
he is not bound to repair it; for no particular man is bound. to repa- 
ration of bridges by the common law, but by tenure or preſcription. 2 
1nft. 7OT. | | 

4. And if none are bounden by tenure or preſcription at common law, The county. 
then the whole county or franchiſe ſhall repair it. 2 Inſt. jor. 

It it enacted by the 10 Car. 1 .. 2. cap. 26. as follows: J/hereas in The add. 10 
many places it cannot be known and proved, what hundred, town, pariſh, per- Car. 1. 
ſon, or body politick ought to repair bridges broken in the highways , in every 
ſuch caſe, the ſaid bridges, if they be without à ciby or town corporate, ſhall be 
made by the inhabitants of the county; if within a city or town corporate, then 
by the inhabitants of ſuch city or town corporate; if part be in one ſhire; city or 
town corporate, and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhires, rites, or towns cor- 
porate ſhall repair ſuch part as lies within their limits. ſ. 3. 

* *Þ Bridges 


86 Bꝛidges. 


Common Bridges broken in the highways] This extendeth only to common bridges 


bridges. in the King's highways, and not to private bridges to mills, or the like; the 
remedy in which caſe is not by indictment, but by action. 2 Inſt. 71. 


r 1125 40 ITT r 2 II FFF Di 
Towns corpo= Mithin a city or town corporate] It hath been queſtioned, whether a bo- 


28 rough which hath no bridge within its own limits, be not liable to contribute 
to the repairs of a county bridge. 1 Haw. 225. . © IP 
Houſe adjoin- A tenant at will of an houſe, which adjoins to a common bridge, is 


ing to a bridge. hound to repair the houſe, ſo that the publick be not prejudiced by the want 
of repair, although he be not bound to repair as to his landlord. L. Raym. 


856. •VVPP 
Freehold of * The freehold of bridges is in him that hath the freehold of the ſoil; 


Ig: but the free paſſage is for all the king's liege people. 2 Iuſt. 705. 


II. Power of the leet to inquire thereof. 


Preſentable in Decays of bridges are preſentable in the leet, or torn. 2 Iuſt. 701. 
the leet. | | | 


TIL. Power of the juſtices in ſeſſions. 


The act, 10 By the 10 Car. 1 fe 2. cap. 26. The juſtices ſhall have power to inquire, 
nl hear and determine in the general ſeſſions, of all manner of annoyances of - 
bridges broken in the highways, to the damage of the king's liege people, and to 


make ſuch proceſs and pains upon every preſentment, againſt ſuch as ought 10 


be charged to make or amend them, as the king's bench uſually doth, or as tt 
ſhall ſeem by their diſcretions to be neceſſary and convenient, for the ſpeedy ar + 


mendment of ſuch bridges. 


King's bench. As the king's bench uſually doth) The preſentment at common law, might | 


be before the king's bench, or at the aflizes. 2 Iuſt. 701. 


IV. Indiftment for not repairing a tridge. 


Indictment. 1. An indictment for not repairing a bridge, ought to ſh2w what ſort of 


a bridge it is, whether for carts and carriages, or for horſes, or for footmen 


only. L. Raym. 1175. 


2. If a man be indicted for that by reaſon of the tenure of certain lands 


he is bound to repair a bridge, it muſt be alledged where thoſe lands lie. 2 
H. H. 181. J | 5 8 


Defendant. 3. Any particular inhabitant of a county, or tenant of land charged to 


the repairs of- a bridge, may be made defendant to an indictment for not 
repairing it, and be liable to pay the whole fine aſſeſſed by the court, for the 


default of repairs, and ſhall be put to his remedy at law for a contribution 
from thoſe, who are bound to bear a proportionable ſhare in the charge, for . 
the neceſſity of the caſe requires the greateſt expedition in caſes of this nature. 
I Han. 221. 4 7 Ty . Nu p 5 9 * „ ferro a : 5 a . % k 
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pre:entment of any grand jury, for the building or repairing bridges, or for 8 4 
the repair of any publick. road, unleſs there be an affidavit made by two 


It hath been reſolved, that it is not ſufficient for the defendants to an Plea to excuſe- 
indictment for not repairing a bridge, to excuſe themſelves, by ſhewing ei- 
ther that they are not bound to repair the whole, or any part of the bridge, 
without ſhewing what other perſon is bound to repair the fame, and it is ſaid, 
that in ſuch caſe the whole charge ſhall be laid upon ſuch defendants, by rea- 
fon of their ill plea, x Haw. 221. 


V. Charges of repairing. os 


1. Zy the 10 Car. 1. /efſ. 2. c. 26. The juſtices of aſſiſe in their circuits Taxingthe in- 
and the juſtices of peace in the quarter-ſeſhons with the aſſent of the grand habitat. 
jury, ſhall have power to tax every inhabitant in any ſuch county, barony, 
city, borough, town, or pariſh within the limits of their commiſſions, to 
ſuch reaſonable aid and ſum of money as they ſhall think ſufficient, for the 


new building and repairing ſuch bridges, cauſeys, and toghers, [and after _ |. _ 


ſuch taxations made, the juſtices of aſſiſe and juſtices of peace ſhall cauſe 
the names and ſums of every perſon ſo by them taxed to be written in a roll 


indented, and ſhall make two collectors of every barony, city, borough, 


town, or pariſh for collection of all ſuch ſums. of money by them taxed, ] Piſtreſs. 
which collectors receiving the one part of the ſaid roll indented under the 
ſeals of the ſaid juſtices, ſhall have authority to collect all the particular 


| ſums of money therein contained, and to diſtrain every ſuch inhabitant as 


ſhall be taxed and refuſe payment thereof in his lands, goods, and chattels, 
and to ſell ſuch diſtreſs, and of the ſale thereof retain the money taxed and 


the reſidue to deliver to the owner thereof. 


2 But by the act. 1 Geo. 2. c. 13. ect. 16. No money ſhall be raiſed No money to 


on any county or barony, upon any preſentment to be made at any general Bea ſed atſel- 


quarter: ſeſſions to be held for any county, except for the county of Dublin 


and the county of the city of Dublin, but for the uſes of the houſes of cor- 


rection and the keepers thereof. 
3. And by the 6 Geo. 1. cap. 10. ſecl. 7. No money ſhall be raiſed by the amaavit be- 


preſent- 


credible perſons who live in the neighbourhood and have viewed ſuch bridge 
or place for a bridge or high-road, that the ſame is wanting or out of repair, 
and unleſs the number of perches of ſuch high-road which wants repair be 
aſcertained in ſuch affidavit. | | - 2 
And no ſuch preſentment ſhall be allowed by any judges of aſſiſe or by Annexed to the 
the juſtices of the peace at the general quarter-ſeflions for the county of preſentment. 
Dublin, unleſs ſuch affidavit be thereunto annexed, which preſentment and 
affidavit the clerk of the crown or peace of each county is required to file 
and keep among the records of the ſaid county. Sea. 8. 
The overſeers named in ſuch preſentments ſhall before the next judges overſcers to 
of aſſiſe, and in the county of Dublin before the juſtices of the peace, after account. 
the money preſented or any part thereof ſhall appear to be collected, account 
upon oath how the ſame has been applied; [and if it ſhall appear that the order for pay. 
money ſo given has not been laid out to the purpoſes for which the ſame was ment. 


— 


appointed, it ſhall be lawful for the judges of aſſiſe in the ſeveral counties 


wherein ſuch preſentment was made, and in the county of Dublin for the 
juſtices 


WBꝛidges. 
juſtices of the peace at the quarter - ſeſſions to be held for the ſaid county, to 
order the perſons who ſhall have received any part of ſuch ſums to pay the 
Commitat for Tame to the treaſurer] and in caſe of neglect or refuſal to commit ſuch per- 
ect. ſeons to the gaol of the ſaid county, there to remain in execution unul they 


neglect. 
: ſhall have paid what they ſhall have ſo received. Secf. g. 
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This adt is made perpetual as to the above clauſes by Stat. 10 Geo. 1 cap. 3. 


Bridges ca- 4. And by the 1 Geo. 2. c. 3. ſect. 1. When any bridge which ought to 
aged, be repaired by any county ſhall be damaged or out of repair, and it ſhall 
appear by affidavit made before two juſtices of the peace, and ſubſcribed by 
two credible perſons who live in the neighbourhood and have viewed ſuch 
bridge, that the ſaid damage has happened after the then laſt aſſiſes, and if 
the bridge be in the county of Dublin after the then laſt quarter-ſeſſions, and 
that the repair of the ſaid bridge cannot be delayed to the then next aſſiſes or 
quarter- ſeſſions reſpectively without prejudice to the county, it ſhall be law- 
-Two juſtices, ful for any two juſtices of the peace of the county where ſuch bridge is, 
each having an eſtate of freehold in lands tenements or hereditaments of the 
clear yearly value of one hundred pounds at leaſt within the ſaid county, by 
warrant under their hands and ſeals, to appoint any ſum not exceeding five 
pounds at any one time to be laid out for the repair of any one ſuch bridge, 
Affidavit, and proper perſons to repair the ſame ; and upon producing ſuch affidavit 
N and the ſaid warrant, and alſo an affidavit taken before the judge of aſſiſe or 
any juſtice of the peace for the county of Dublin, of the perſons who ſhall 
be ſo appointed to repair ſuch bridges, that the ſame have been ſufficiently 
repaired, and the money appointed for that purpoſe as aforeſaid truly laid 
out on the ſame, before the grand- jury of the ſaid county at the then next 
aſſiſes to be held for the ſaid county, and before the grand- jury of the coun- 
ty of Dublin at the then next quarter: ſeſſions, the ſaid grand uries are re- 
Preſentment. quired to make preſentments, which the judges of aſſiſe and juſtices of the 
peace in the ſaid county of Dublin at the quarter: ſeſſions before whom the 
ſame ſhall be made are required to confirm, for the raiſing ſuch money as 
ſhall be ſo appointed, and ſhall appear upon oath to have been laid out for 
the repairing of ſuch bridges, to be paid to ſuch perſons who ſhall have done 
the ſaid work or laid out the money for the doing thereof. 
Five pounds Provided that no more than five pounds ſhall be raiſed, at the ſame aſſiſe 
biete. de or quarter-ſeſſions for the county of Dublin reſpectively, for the repairing 


bridge. N 
any one bridge as aforeſaid. Sea. 2. 


This act is continued by Stat. 29 Geo. 2. cap. 8. ſect. 8. 79 the end of that 
Sefim, and for fixteen years, from the expiration of the then next ſeſſion. 


VI. Surveyors of the work. 


Survexcrsof By the 10 Car. 1. H. 2. cap. 26. The juſtices of aſſiſe and juſtices of 
age the peace within the limits of their commiſſions, ſnall name and appoint two 
ſurveyors, which ſhall ſee every ſuch bridge, cauſey, and togher builded and 
repaired as often as need®ſhall require, to whoſe hands the ſaid collectors 


ſhall pay the ſaid ſums of money taxed, and by them received. Se. 4. 
And 
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And the collectors and ſurveyors and the executors and adminiſtrators of Account of 
every of them from time to time, ſhall at the public ſeſſions of the peace * 
make a true account to the juſtices of the peace of the ſhire, city, or town 
corporate, wherein they ſhall be appointed collectors or ſurveyors, of the 
receipts, payments, and expences of the ſaid ſums of money; and if any i 
of them refuſe that to do, the juſtices of the peace by their diſcretions, ſhall count, 
make proceſs againſt the ſaid collectors and ſurveyors and every of them their 
executors and adminiſtrators, by attachments under their ſeals returnable 
at the general ſeſſions of the peace; and if they appear then to compel them 
to accovnt, or elſe if any of them refuſe then to commit ſuch of them as 
ſhall refuſe to ward, there to remain with bail or mainprize till the (aid de- 


claration and account be truly made. 


VII. Manner of repairing. 


1. It ſeemeth to be clear, that thoſe who are bound to repair bridges, Manner of 
muſt make them of ſuch height and ſtrength, as ſhall be anſwerable to the Ps: 
courſe of the water, whether it continue in the old channel, or make a new 
one. 1 Haw. 221, 

2. And perſons are not treſpaſſers, for entring on any adjoining land for Adjoining 
repairing bridges, or laying thereon the requiſite materials. 1 Haw. 221, Luce. 


Indictment for a bridge out of repair. 


Y the vaths of — good and lawful men of the county aforeſaid, 
| then and there ſworn and charged to inquire for our ſaid lord the king, 
and the body of the county aforeſaid, it is preſented, that a certain common 
bridge, over the river ——— commonly called bridge, lying and being 
in the pariſh of ——— in the county aforeſaid, in the king's common highway 
there, leading from the market town of —— to\the market town of - 
in the ſaid county, altogetber and from the time whereof the memory of man is 
not to the contrary, being a common king's highway for all the lieges and ſub- 
Jjefts of our ſaid lord the king and of his anceftors, with their horſes, carts, and 
carriages to go, paſs, ride, and travel at their pleaſure, on the day 
of ———— in the year of the reign of was, and yet is in great decay, 
broken and ruinous, ſo that the heges and ſubjects of our ſaid lord the king, 
upon and over the ſaid bridge with their horſes, carts, and carrigges could 
not and cannot go, paſs, ride,, and travel, without great danger, to the 
grievous damage and nuſance of all the lieges and ſubjects of our ſaid lord 
the king, upm and over the ſame bridge going, paſſing, riding, and travelling, 
and againſt the peace of our ſaid lord the king, his crown and dignity. 

And that A. O. late i the ſaid county, gentleman, by reaſon of 
Big tenure of certain lands lying in the pariſh of ——— aforeſaid, and elſewhere 
in the ſaid county, ought to make, repair, and amend the ſaid common bridge, as 
often as and when it ſhall be neceſſary. | | BR / 

Or, And that the inhabitants of the county aforeſaid, the common bridge 
aforeſaid (ſo as aforeſaid being in decay) ought to repair and amend, When, 
and ſo often as it ſhall be neceſſary] | 

M 


A 
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Wzidges. 
A Warrant for repairing a Bridge ſuddenly decayed. 


To G. H. and I. K. of — 


County of ack HEREAS the bridge of A. in the county afore- 
lin, to wit, ſaid, which ought to be repaired by the ſaid county, 
is now damaged and out of repair; and it appears by affidavit made before us, 


A. B. and C. D. eſquires, two of his Majeſty's juſtices of the peace for the 


| What it is. 


Fclony. 


Without clergy 


Principal and 
acceſſary. 


county aforeſaid, and ſubſcribed by E. F. and G. H. two credible perſons who 
live in the neighbourhood of the ſaid bridge, and have viewed the ſame, that 
the ſaid damage has happened ſince the laſt quarter-ſeſſions held for the ſaid 
county, and that the repair of the ſaid bridge cannot be delayed to the next 
guarter-ſeſſions to be holden for the ſaid county, without prejudice to the ſaid 
county : We therefore, according to the ſtatute in this caſe made, do hereby 
appoint the ſum of five pounds to be laid out forthwith for the repair of the 


ſaid bridge; and we do alſo hereby appoint you the ſaid G. H. and I. K. to re- 


pair the ſame. Given under our hands and ſeals, (and ſo forth). 


WBuggety, 


1. DD UGGERY (from the /talian bugarone, a buggerer, this vice being 

ſaid to have been brought into England out of Italy by the Lombards) 
is a deteſtable and abominable ſin, amongſt Chriſtians not to be named, 
committed by carnal knowledge againſt the ordinance of the Creator, and 
order of nature, by mankind with mankind, or with brute beaft, or by 
womankind with brute beaſt. 3 Inſt. 58. 

2. And by the 10 Car. 2. ſeſſ. 2. cap. 20. The deteſtable vice of bug- 
gery committed with mankind or beaſt hall be adjudged felony, and ſuch 
proceſs therein be uſed as in caſes of felony at the common law. 

And the offenders being convicted by verdict, confeſſion, or outlawry, 
ſhall ſuffer pains of death and loſſes of their goods, lands, Sc. as felons ; 
and no perſon offending in any ſuch offence ſhall be admitted to his 


clergy. 
And juſtices of peace ſhall have power to inquire of the ſaid offence, as 


in other felonies. 

. Which ſaid ſtatute making it felony generally, there may be acceſlaries 
both before and after, But thoſe that are preſent, aiding and abetting, are 
all principals. And altho' none of the principals are admitted to their 


clergy, yet acceſſaries before and after are not excluded from clergy. 1 


Infants, 


lony in them both, 3 Inſt. 59. 1 H. H. 670. 


H. H. 610. 
4. If the party buggered be within the age of diſcretion (which is gene- 


rally reckoned the age of 14) it is no felony in him, but in the agent only. 
But if buggery be committed upon a man of the age of diſcretion, it is fe- 


5By 


By the articles of the navy (22 G. 2. c. 33.) if any perſon in the fleet Nan. 


mall vo. fee the unnatural and deteſtable ſin of buggery or ſodomy with 
man or beaſt ; he ſhall be puniſhed with death by the ſentence of a court 


martial, | | 
Buildings. 


V the act of 3 Geo. 2. cap. 14. If any carter, carrman, loader, or per- palſe meaſure. 
B ſons concerned, ſhall deliver falſe or unuſual meaſure, weight, or quan- 
tity, in bricks, lime, ſtone, or ſand, (which uſual weight, meaſure, and 
quantity, is declared to be in brick one hundred and twenty-five to the carr- 
load, in ſlack lime, ſixty-four gallons to the hogſhead, and in ſtones, five 
hundred weight to the carr- load) or any other materials neceſſary in building, 
or ſhall wilfully endeavour to impoſe a falſe account of any ſuch delivery, Falſe account. 
on the perſons to whom the ſame are to be delivered, and every ſuch offen- 
der being thereof convicted upon the oath of one credible witneſs, before 
any juſtice of the peace within their juriſdictions, ſhall for every ſuch of- 
fence forfeit twenty ſhillings, to be levied by diſtreſs and ſale of the offen- Forfeit 20 -. 
ders goods, and for want of diſtreſs ſhall be committed to the houſe of 
correction, there to be kept to hard labour for any time not excceding three 
months: /elf;:29Þ= 0 8 8 1 | 

If any workman ſhall lay or cauſe to be laid any piece of timber in any Timber laid in 
party- front or back-wall of any houſe within the city of Dublin, or within _ 
any other city or town, in ſuch a manner that it ſhall appear through the 
ſame, or ſhall lay it within four inches of the out-ſide of the ſaid wall, or 
ſhall build or repair from the foundation any brick or ſtone walls upon g Ilng on 
timber, ſo that the ſame ſhall bear or depend thereon, except what timber thinker. 
ſhall be neceſſary in ſecuring foundations, or for making ſhop-windows and 
doors, ſuch perſons ſo offending, being thereof convicted upon the oath of 
one credible witneſs, before two juſtices of the peace within their reſpective por geit fue 
juriſdictions, ſhall for every ſuch offence forfeit five pounds, one half there- pounds. 
of to be given to the informer, and the other half to the poor of the pariſh, 
the ſame to be levied by diſtreſs and ſale of the offenders goods, and for 
want of ſufficient diſtreſs, ſhall be committed to the common gaol of the 
place, where ſuch offence ſhall be committed, there to remain without bail 
or mainpri ze for the ſpace of three months, or till ſuch time as the ſaid ſum 


of five pounds ſhall be paid. /eg. 18. 


Wutials. 


V the act of 9 Will. 3. cap. 26. No perſon ſhall bury any dead in any Buruing in 
ſuppreſſed monaſtery, abbey, or convent, not made uſe of for divine abbe)s. 
ſervice, according to the liturgy of the church of 1reland by law eſtabliſh- 
ed, or within the precincts thereof, upon pain of forſeiting ten pounds, Forf:it ten 
which ſum ſhall be recovered from any perſon preſent at ſuch burial, and pounds. 
oftending contrary to this act, which forfeitures juſtices of the peace in their 


counties are authorized to hear and determine ; one moiety of which for- 
M 2 753 IQnne 
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feiture ſhall be by ſuch juſtice given unto the informer, and the other moi- 
ety to the miniſter and church-wardens of the pariſh where 1tuch offences 
ſhall be committed, for the uſe of the pariſh. /e#. 6. 
Appeal tothe Provided that if any perſon ſhall think themſelves aggrieved by the judg- 
ſeſſions. ment of ſuch two juſtices of the peace, they may appeal to the next judges 
of aſſiſe, or to the juſtices of peace at the next general quarter-ſeilions, 
who are impowered te examine the matter and give relief therein. ect. 7. 


Burglary. 


Offences againſt the houſe of another, which fall ſnort of Burglary, be- 
long to title Larcenp, under the head Larcenp from the Houle. 


I. What is Burglary. 
II. Reward for convicting a burglar. 


J. What is Burglary. 


Derivation of I. HE word burglar ſeemeth to have been brought unto us out of 

burglary. Germany by the Saxons, and to be derived of the German burg, a 
houſe, and larron, a thief, probably from the Latin latro, latronis. 

Definition of 2. Burglary 7s a felony at common law, in breaking and entring the manſion 

burglary. houſe of another, in the night, with intent to commit ſome felony within the 
Same, whether the felonious intent be executed or not. Hale's Pl. 79. 


Breaking a Breaking] Every entrance into the houſe by a treſpaſſer, is not a break- 
houle. ing in this caſe; but there muſt be an actual breaking. As if the door of 
a manſion-houſe ſtand open, and the thief enter, this is no breaking. So it 
is if the window of the houſe be open, and a thief with a hook or other 
engine draweth out ſome of the goods of the owner, this is no burglary, 
becauſe there is no actual breaking of the houſe, But if the thief breaketh 
the glaſs of the window, and with a hook or other engine draweth out ſome 
of the goods of the owner, this is burglary, for there was an actual break- 
ing of the houſe. 3 Iuſt. 64. 
Opening a win= And lord Hale ſays, theſe acts amount to an actual breaking; opening 
d or door. the caſement, or breaking the glaſs window, picking open the lock of a 
door, or putting back the lock, or the leaf of a window, or unlatching 
the door that is only latched. 1 H. H. 552. 
Breaking a At a meeting of the judges upon a ſpecial verdict in Zanuary, 1690, they 
cup>oarh yere divided upon the queſtion, whether breaking open the door of a cup- 
board let into the wall of the houſe was burglary or no. Concerning which, 
Sir Michael Foſter ſays, with regard to cupboards, preſſes, lockers, and 
other fixtures of the like kind: it ſeemeth that, in favour of life, a diſ- 
tinction ought to be made between caſes relative to mere property, and ſuch 
wherein life is concerned. In queſtions between the heir or deviſee and the 
executor, thoſe fixtures may with propriety enough be conſidered as an- 
nexed to, and parts of the freehold. The law will preſume, that it was 
the intention of the owner, under whoſe bounty the executor claimeth, 
1 | that 


that they ſhould be ſo conſidered; to the end that the houſe might remain 

to thoſe, who by operation of law, or by his bequeſt, ſhould become intitled 

to it, in the ſame plight he put it or ſhould leave it, intire and undefaced. 

But in capital caſes, it ſeemeth, that ſuch fixtures, which merely ſupply 

the place of cheſts and other ordinary utenſils of houſhold, ſhould be con- 

ſidered in no other light than as mere moveables, partaking of the nature 

of thoſe utenſils, and adapted to the ſame uſe. ot. 108, 9. Wn VIDE 
M.8 G. X. and Gray. One of the ſervants in the houſe opened his lady's Openinga door 

chamber door (which was faſtened with a braſs bolt) with deſign to commit ravifh. 

a rape; and it was ruled to be burglary, and the defendant was convicted 

and tranſported. Str. 481. E JENE 3 
By the ſtatute of the 12 Ann. c. 5. If any perſon ſhall enter into the man- Fntering with 

fion-houſe of another, by day or by night, without breaking the ſame, with mit felony. 

an intent to commit felony, or being in ſuch houſe ſhall commit any felony 

and ſhall in the night time break the ſaid houſe to get out, he ſhall be 

guilty of burglary, acd ouſted of the benefit of cergy, in the ſame manner 

as if he had broken and entred the houſe in the night time, with intent to 


commit felony. 4 0 8 
M. 4. G. 2. Jaſbua Cornwal's caſe. He was indicted with another per- 3 

ſon for burglary. And upon the evidence it appeared, that he was a ſervant - 

in the houſe where the robbery was committed, and in the night time open- 

ed the ſtreet door, and let in the other priſoner, and ſhewed him the ſide- 

board, from whence the other priſoner took the plate: then the defendant 

opened the door and let him out; but the defendant did not go out with 

him, but went to bed. Upon the trial it was doubted, whether this was 

burglary in the ſervant, he not going out with the other. But afterwards at 

a meeting of all the judges at Serjeants-inn, they were all of opinion that it 

was burglary in both, and not to be diſtinguiſhed from the caſe where one 

watches at the ſtreet end, whilſt another goes in and commits the burglary 

which hath been often ruled to be burglary in both: and upon report of this 

opinion the defendant was executed, Str. 8 1. i 


And entring] It is deemed an entry, when the thief breaketh the houſe, Breaking ; 
OUtEe WITNIOU 


and his body, or any part thereof, as his foot, or his arm, is within any part entering it. 
of the houſe; or when he putteth a gun into a window which he hath bro- 
ken, or into a hole of the houſe which he hath made, of intent to murder - 
or kill; this is an entry and breaking of the houſe : but if he doth bare- 
N the houſe, without any ſuch entry at all, this is burglary. 3 

ſt. 64. | | | 

In the caſe of George Gibbons, at the Old Bayly in June, 1752; Gibbons Making a hole 

was indicted for burglary in the dwelling houſe of John Allen. It appeared a, . 
in evidence, that the priſoner in the night time cut a hole in the window | 
ſhutters of the proſecutor's ſhop, which was part of his dwelling houſe 
and putting his hand through the hole, took out watches and other things, 
which hung in the ſhop within his reach; but no entry was proved, other- 
wiſe than by putting his hand thro' the hole. This washeld to be burglary, 


and the priſoner was convicted. Ff. 107, 8. 
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Watching at a 
diſtance. 


If divers come in the night to do a burglary, and one of them break and 
enter, the reſt of them ſtanding to watch at a diſtance, this is burglary in 


all. 3 Inſt. 64. 


Churches, &c. 7. 2 manſion-houſe] This includes alſo churches, and the walls or gates of a 


Out- buildings. 


Parcel of the 
meſſuage. 


walled town. 1 Haw: 103. 
Mr. Hawkins ſays, all out-buildings, as barns, ſtables, dairy houſes, ad- 


joining to a houſe, are looked upon as part thereof; and conſequently burg- 
lary may be committed in them: but if they be removed at any diſtance 
from the houſe, it ſeems that it hath not been uſual of late to proceed againſt 
offences therein as burglaries. 1 Haw. 104. 

And lord Hale ſays more explicitely, the manſion-houſe doth not only in- 
clude the dwelling houſe, but alſo the out-houſes that are parcel thereof, as 
barn, ſtable, cow houſe, dairy houſe, if they are parcel of the meſſuage, 
tho' they are not under the ſame roof, or joining contiguous to it; and fo, 
he ſays, it was agreed by all the judges: but if they be no parcel of the 
meſſuage, as if a man take a leaſe of a dwelling houſe from one, and of a 
barn from another; or if it be far remote from the dwelling houſe, and not 


ſo near to it as to be reaſonably eſteemed parcel thereof, as if it ſtand a bow- 


Work-ſhop. 


No perſon in 
the houle. 


Country- 
houſe. 


ſhot off from the houſe, and not within or near the curtilage of the chief 
houſe, then the breaking it is not burglary, for it is not a manſion-houſe, 
nor any part thereof. x H. H. 558, 9. | 

To break and enter a 9p, not parcel of the manſion-houſe, in which the 
ſhopkeeper never lodges, but only works or trades there in the day time, is 
not burglary, but only larceny ; but if he, or his ſervant, uſually or often 
lodge in the ſhop at night, it is then a manſion-houſe, in which a burglary 
may be committed. 1 H. H. 557, 8. 5 5 

It is not neceſſary to make it burglary, that any perſon be actually in the 
houſe, at the very time of the offence committed. 1 Hav. 103. 

At Newgate ſeſſions in January, 1750, John Nutbrown and Miles Nut- 
brown were indicted for burglary in the dwelling houſe of one Mr. Fakney 
at Hackney, and ſtealing divers goods. It appeared by Mr. Fakney's evidence 
that he held this houſe for a term of years not yet expired, and made uſe of 
it as a country houſe in the ſummer, his chief reſidence being in London: 
That about the latter end of the laft ſummer, he removed with his whole fa- 


mily to his houſe in the city, and brought away a conſiderable part of his 


goods: That in November laſt, his houſe was broke open and in part rifled; 
upon which he removed the remainder of his houſhold furniture, except a 
clock, and a few old bedſteads, and ſome lumber of very little value; leav- 
ing no bed, or kitchen furniture, or any thing elſe for the accommodation of 


a family. Mr. Fakney being aſked, whether at the time he ſo disfurniſned 


Wben a dwcll- 
ing houſe. 


his houſe, he had any intention of returning to reſide there, declared that he 
had not come to any ſettled reſolution whether to return or not; but was ra- 
ther inclined totally to quit the houſe, and to let for the remainder of his 
term. The fact the priſoners were charged with was ſufficiently proved; 
and was committed about midnight the firſt of January laſt. The court 
was of opinion, that the proſecutor having left his houſe, and disfurnithed it 
in the manner before-mentioned, without any ſettled reſolution of returning 
But rather inclining to the contrary, it could not, under theſe circumſtances, 


be deemed his dwelling houſe, at the time the fact was committed ; and ac- 
cordingly 


SO Witglaty, | 95 
cordingly directed the jury to acquit the priſoners of the burglary, which 
they did, but found them guilty of felony in ſtealiag the clock and ſome 
other ſmall matters. And they were ordered for tranſportation. And 
the diſtinction is this: Where the owner quitteth the houſe, animo revertendi, 
it may ſtill be conſidered as his manſion-houſe, tho' no perion be left in it; 
many citizens and ſome lawyers do fo from a principle of good huſbandry, 
in the ſummer, or for a long vacation. But there muſt be an intention of 


returning, otherwiſe it will be no burglary. f. 76, 77. 


In the night] Aslong as the day continues, whereby a man's countenance Night, when- 
may be diſcerned, it is called day; and when darknefs comes, and day light 
is paſt, ſo as by the light of day you cannot diſcern the countenance of a 
man, then it is called night. 3 Inſt. 63. | SN 
And this doth aggravate the offence; ſince the night is the time wherein Twilight. 
man is at reſt, and wherein beaſts run about ſeeking their prey. Hence in 
ancient records, the twylight was ſignified, when it was ſaid, inter canem & 
lupum (between the dog and the wolf) for when the night begins, the dog 
ſleeps, and the wolf ſeeketh his prey. 3 Inſt. 63. ; 


With intent to commit felony] There can be no burglary, but where, the in- Felonious in- 
dictment both expreſly alledges, and the verdict alſo finds, an intention to 1 
commit ſome felony; for if it appear that the offender meant only to com- 
mit a treſpaſs, as to beat the party, or the like, he is not guilty of burg- 
lary. 1 Haw. 105. 

However, it ſeems the much better opinion, that an intention to commit Felony by ſta- 
a rape, or other ſuch crime, which is made felony by ſtatute, and was a tute. 
treſpaſs only at common law, will make a man guilty of burglary, as much 
as if ſuch offence were a felony at common law; becauſe where ever a ſta- 
tute makes any offence felony, it incidentally gives it all the properties of a 
felony at common law. 1 Haw. 105. 2 


Whether the felonious intent be executed or not] Thus they are burglars, Breaking a 
who break any houſe or church in the night, although they take nothing _ Cc. by 
away. And herein this oftence differs from robbery, which requires that 28 
ſomething be taken, though it is not material of what value. 

Where a man commits burglary, and at the ſame time ſteals goods out Larcery and 
of the houſe, it is alſo larceny; and if he be acquitted of the burglary, burglary: 
he may notwithſtanding be indicted of the larceny; for they are ſeveral 
offences, tho committed at the ſame time. And burglary may be, where 
there is no larceny; and larceny may be, where there is no burglary. 2 
H. H. 246. . | 

3. By the, 11 Fac. 1. cap. 3. and 9 Will. 3. cap. 32. Benefit of clergy is Clergy taken 
taken away in caſes of burglary, both from the principal and the acceſfary w-. 
before; but in all caſes of burglary, acceſſaries after muſt have their clergy. 


2 H. H. 364. 1 Haw. 357, 8. x 
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Killing a burg- 
lar. 
Rewards. 


Convicting a 
a burglar. 


Several claim- 
ants. 


Perſons Killed 
in purſuit, &c. 


Twenty 
pounds. 


2 


Diſcoverin g 
burglars. 


Reward and 


pardon; 


Butglaty. 
80 IT. Reward for conviding a burglar. 


r. It may be obſerved in the firſt place, that it is provided by the 15 Car. 
I. cap. 9. that there ſhall be no forfeiture of lands or goods, for killing any 


perſon that attempts to commit burglary. 

But beſides this indulgence to a perſon killing ſuch an offender in defence 
of his houſe, there are ſpecial advantages and rewards for apprehending and 
convicting him in due courſe of law, which are as follows: 

2. By the 8 Ann. cap. 8. Every perſon who ſhall apprehend and take any 

erſons guilty of burglary, or the felonious breaking and entring of any 
bouſe in the day time, and proſecute them until they be convicted of ſuch 
felony, ſhall receive five pounds within twenty-one days after ſuch convic- 
tion, to be paid by the collector of the diſtrict where ſuch felony or burg- 
lary ſhall be committed, without any fee for the ſame, they tendering a 
certificate-to'the ſaid collector, under the hands of the judges before whom 
ſuch felon ſhall be convicted, certifying the conviction of ſuch felon for the 
ſaid offences, and in what pariſh the ſame were committed; and alſo that 
ſuch felons, were taken by the perſons claiming the ſaid reward. ſect. 1. 
3. And in caſe any diſpute ſhall ariſe between the perſons apprehending 
any of the ſaid felons, touching the right to the ſaid reward, the judges 
ſhall by their ſaid certificate appoint the ſaid reward to be paid amongſt the 
parties claiming the ſame, in ſuch proportions as to the ſaid judges ſhall 
ſeem reaſonable. Ee 

4. And in caſe any watchman or other perſon ſhall happen to be killed by 
any ſuch burglar or houſe-breaker, ſuch watchman, Sc. endeavouring to 
apprehend or in making purſuit after them, the executors or adminiſtrators 
of perſons ſo killed, to whom the right of adminiſtration of the perſonal 
eſtate of ſuch perſons, ſhall belong, upon certificate delivered under the 
hands and ſeals of he judges of aſſiſe of the county where the fact was com- 
mitted, or the two next juſtices of the peace, of ſuch perſons being fo kil- 


led, which certificate the ſaid judges or juſtices reſpectively, upon ſufficient 


proof before them made, are required to give without fee, ſhall receive 
twenty pounds ſrom the collector of the diſtrict where the ſaid fact was com- 
mitted, and upon failure of payment thereof by the ſaid collector, the ſum 
of forty pounds, ro be recovered againſt him with treble coſts of ſuit, in 


manner aforeſaid, et. 2. | | 
5. And moreover, if any perſon being out of priſon, diſcover two or 


more perſons who ſhall commit any ſuch burglary or felony, ſo as two 


or more of the perſons diſcovered ſhall be convicted, ſuch diſcoverer ſhall 
have the like reward of five pounds, hereby promiſed ta be paid to the 
perſons who ſhall apprehend and convict houſe-breakers, and all other 
advantages given to ſuch taker and proſecutor, and ſhall be alſo intitled to 
pardon for all burglaries, robberies, and felonies, except murder and trea- 
ſon, committed before ſuch diſcovery made, which pardon ſhall likewiſe be 


a good barr to any appeal brought for ſuch burglary or felony. et. 4. 


Warrant 


T7 Wtitglaty. = 


Warrant to apprehend a burglar. 


County of Dublin 3 To the conſtable of- — 


4 OR ASMUCH as A. I. of — 5 the avs. of yeorian, hath 
this day made information and complaint upon oath, before me 1, P. 2/qiite, 
one of his majeſty's juſtices of the peace for the ſaid county, that yeſterday in the 


night, the dwelling houſe of him the ſaid A. I. at aforeſaid in the county 
aforeſaid, was feloniouſiy and burglariouſly broken open, and one filver tankard 
of the value of 51. of the goods and chattels of him the ſaid A. I. feloniouſly 
and burglarioufly flolen, taken, and carried away from thence; and that he hath 
juſt ranſe to ſuſpett, and doth ſuſpect, that A. O. late off in the county 
of————labourer, the ſaid felony and burglary did commit: Theſe are there- 
fore, in his ſaid majeſty's name to command you, that immediately upon fight 
hereof you do apprehend the ſaid A. O. and bring him before me to anſwer the 
premiſſes, and to be further dealt withal according to law. Herein fail you not. 


Given under my hand and ſeal the=——day of — in the year.. 


Indictment for proper burgldey, 


County of HE jurors for our lord the king upon their oath pfe/ejil, 

Dublin. That A. O. late of- in the county of ———labourer, 
on the day of ——1n the —year of the reign of ———— at the 
hour of one in the night of the ſame day, with force and arms, at — in the 
county of: the dwelling houſe of A. I. feloniouſiy and butglariouſly did 
break and enter, with intent him the ſaid A. I. of his goods in the ſame dwelling 
houſe then being, felonlouſiy and burglariouſly to ſpoil and rob, and the ſame goods 
felontouſfly and burglariouſly to fleal, take, and carry away; againft the peace 
of our ſaid lord the king, his crown and dignty. | | 


Indictment for burglary and larceny. 


 Connty of HE jurors for our lord the king upan their oath preſent, 

Dublin. T . 7 K. N — 771 1 ves; 
on the————=dty of - = the——year of the reign of ————-betwixt 
the hours of ten and eleven in the night of the ſame day, with force and arms, 
at——=—1n the cbunty of ———the dwelling houſe of A. I. felbmouſiy and bur- 
glariouſſy did break and enter, and one ſilver tankard of the value of 5 l. of the 
gods and chatrels of him the ſaid A. I. in the ſume dwelling houſe then and 
there felonioufly and burglatipmſiy did ſteal, take, and carry away; againſt ihe 
peate of vhr ſaid lord the king, his ctobn and dignity. . 


N | 1. Malicioully 
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Houſeburning 1. 
at the common 


Jaw. 


Aliciouſiy and voluntarily burning the houſe of another, by night or by 
day, is felony at the common law. 1 Flaw. 10g. 


Maliciouſly and voluntarily] For if it be done by miſchance, or negligence; 

it is no felony. 3 Inſt. 67. f 
Malicious in- Vet if a man maliciouſly iutending only to burn one perſons's houſe, 
tention, happens thereby to burn the houſe of another, it is certain that he may be 
indicted as having maliciouſly burned the houſe of that other ; for where a 
felonious deſign againſt one man miſſeth its aim, and takes effect upon ano- 
ther, it ſhall have the like conſtruction as if it had been levelled againſt him 


who ſuffers by it. 1 Haw. 106. 


Burning] Neither a bare intention to burn a houſe, nor even an actual 
attempt to do it by putting fire to a part of a houſe, will amount to felony, 
if no part of it be burned ; but if any part of the houſe be burnt, the of- 
fender is guilty of felony, notwithſtanding the fire afterwards be put out, 


or go out of it ſelf. 1 Faw. 106. | 


Some part muſt 
he burned- 


Any houſe or The houſe] Not only a manſion houſe, and the principal parts thereof, but 
out-buildings. alſo any other houſe, and the out-buildings, as barns and ſtables adjoining 


thereto ; and alſo barns full of corn, whether they be adjoining to any houſe 
or not, are ſo far ſecured by law, that the malicious burning of them is fe- 


lony at common law, 1. Haw. 105. 


Burning ones Of another] Mr. Hawkins ſays, a perſon ſeiſed in fee, or but poſſeſſed for 
own houſe years, of a houſe ſtanding by itſelf at a diſtance from all others; cannot 
commit felony in burning the fame : Alſo, that it ſems the much ſtronger 
opinion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, who burns 
his own with an intent to burn his neighbour's, but in the event burns his 
own only, is not guilty of felony ; but however it is certainly an offence 
highly puniſhable, in regard of the malice thereof, and the great danger to 
the publick which attends it; and the offender may be ſeverely fined, and 
impriſoned during the king's pleaſure, and ſet on the pillory, and bound to 
his good behaviour. 1 Haw. 106. | BT | 5 
And ſo it was in Holmes's caſe, M. 10. Cha. Holmes was indicted at Nu- 
gate ſeſſions, and convicted, for that he, being poſſeſſed of a houſe in Lon- 


don for ſix years, remainder to another for three years, reverſion to the cor- 


poration of Haberdaſbers in fee, did burn the ſaid houſe. And the indict- 
ment being removed into the king's bench by certiorari, it was held by three 
Juſtices, againſt the opinion of Croke juſtice, that it was not felony to burn 
a houſe whereof he was in poſſeſſion by virtue of a leaſe for years. For they 


Houle of ano- faid, the burning of a houſe is not felony, unleſs it be the houſe of another. 


ther, Wherefore he was diſcharged of the felony, But becauſe it was an exorbi- 
ED, tant offence, they ordered, that he ſhould be fined 50017. to the king, and 
impriſoned during the king's pleaſure ; and ſhould ſtand upon the pillory, 
with a paper upon his head ſignifying the offence, at JYeftminſter, and at 
Cheapfide, upon the market day, and in the place where he committed the 
wad and ſhould be bound to his good behaviour during life, Cro, Car. 

379. 
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Butning. 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent aſſizes 1753, before 
Mr. juſtice Deniſon; Elizabeth Harris, a girl of 14 years of age, and of 
ſufficient underſtanding for her years, was indicted for maliciouſly ſetting 
fire to and burning a dwelling houſe, in the poſſeſſion of Edward Stokes : 
and Anne, the wife of William Courſe, was indicted as an acceſſary to the 
felony before the fact. The priſoner Elizabeth Harris was the daughter of 
the priſoner Anne by a former huſband, hn Harris. : 

It appeared in evidence at the trial, that John Harris died ſeiſed of the 
equity of redemption of this houſe and of another adjoining to it, ſub- 
ject to a mortgage term for 20 l. And that the equity deſcended to his el- 
deſt ſon, a child left with other children under the care of their mother 
the priſoner Anne; who was intitled to dower out of theſe houſes, but no 
dower was ever aſſigned: That Anne, having the care of her ſon and his eſ- 
tate, let theſe houſes to Edward Stokes at the rent of 51. a year, and receiv- 
ed the rent for ſome time; but having a large family of children, ſne was 
obliged to aſk relief of the pariſh where ſhe lived: That ſhe was denied ſuch 
relief, on account of theſe houſes, the pariſhioners infiſting, that the over- 
ſeers of the poor ſhould be let in to the receipt of the rent, before ſhe ſhould 


be intitled to any parochial relief: That ng er ſhe frequently declared, 


ſhe would ſet the houſing on fire, if the pariſh did not relieve her; that ſhe 
had young children, whom the pariſh could not puniſh, tho? they might pu- 
niſh her; and ſhe would order the leaſt child ſhe had who could carry a 
coal of fire, to burn the houſing down: And many other declarations of the 
like kind ſhe made, which diſcovered an obſtinate reſolution in her to burn 
the houſes, rather than ſubmit to the terms the pariſhioners inſiſted on. It 
appeared further, that the priſoner Elizabeth ſet the houfe on fire by the di- 
rection of her mother the priſoner Anne, who went from home on purpoſe 
to be abſent at the time the fact was committed; and that no other houſe 
was burnt, | | ; * 

The jury found both the priſoners guilty. But a doubt ariſing by reaſon 
of the intereſt the priſoner Anne had in the houſe, Mr. juſtice Deniſon 
thought proper to reſpite judgment, in order to take the opinion of the 
Judges on the caſe. . . | 

July the 2d, 1152, at a meeeting of the judges, it was unanimouſly a- 
greed, that both the priſoners are guilty of felony. The only doubt was, 
with regard to the intereſt the priſoner Aune had in the houſe ; and it was 
grounded on the reaſoning in Holmes's caſe : for had ſhe had ſuch eſtate in 


.the houſe as would have cleared her of the charge of felony ; the pri- 


ſoner Elizabeth, who acted by her directions, could not have been guilty 
of felony. | | 


by 


But all the judges agreed, that the priſoner Anne's title or dower was not 


ſuch an intereſt as could bring her within the rule in Holmes's caſe. Holmes 
had the poſſeſſion by legal title, and during the continuance of his leaſe 
could maintain his Peſſelfſon againſt all mankind; and therefore the houſe 
might in a limited ſenſe be called his own, But in the preſent caſe, the 
poſſeſſion was in Edward Stokes, under a demiſe from Arne in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And her title to 
dower, had Edward Stokes's intereſt heen out of the caſe, did not ſo much 
as give her a right of entry, it being a bare right of action. Mr. juſtice 


Deniſon ſaid, that he had no doubt upon him from the beginning. Bur it 
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1080 9 Burning. | . 
being a few caſe, and ſome of the bar being doubtful, he thought it ad- 
viſeable to take the opinion of the judges. 

At the next aſſizes, judgment of death was pronounced upon both the 
priſoners z and Anne the mother was executed. But Elizabeth being young, 
and acting under her mother's direction, was reprieved, and recommended 
to mercy on condition of tranſportation. SIT 

It was faid in the debate of this caſe by ſotne of the Jade and not de- 
nied by any, that had Anne been ſeized of the freehold and inheritance of 
the houſes, and Hokes in poſſeſſion under a leaſe, it would have been felony 
in Aune to have burnt it: otherwiſe all tenants and their concerns would be 
very much at the mercy of their landlords. And the principle the three 
judges went upon in Holmes's caſe, doth ſeem to warrant this opinion. 
They conſidered the houſe then under conſideration as the property of 
Holmes, as his dwn houſe, by reaſon of the eſtate he had in it under 
his leaſe. Groke (who differed from them) did not diſpute the principle, 
but argued againſt the concluſion the other judges drew from it. And 
if this be ſo, Mr. juſtice Yer ſays, he does not fee why it may 
not with ſtrict legal propriety be ſaid of a reverſioner, who ſhould malici- 


oully ſet fire to houſes in the poſſeſſion of his tenants under leafes from im- 
{elf or his anceſtors, that he Purned the hyuſes of another. The judgment 
in Holmes's caſe, to ſay no more of it, was a very merciful judgment. The 
houſe might with ſtrict legal propriety have been confidered as the houſe of 
the landlord. Both landlord and tenant have a property, one tempo- 
mary and kmited, the other abſolute and perpetual; like the perfon to 
2 goods are delivered, and the abſolute owner thereof, in the caſe of 
Ceny. | 
Note, it was ſtated in this caſe, that the daughter, who committed the 
fact at the inſtigation of the mother, was of the age of 14, and of fur. 
ent dſcretion. But if the mother had employed, as ſhe threaterred ſhe 
would, theleaſt of her children; then ſhe muſt have been indicted as the 
bed ſince the child not being of years of diſcretion was innocent. 
of. 113, 349. Te 
r 2. By the 13 Hen. 8. c. 1. All wilful burning of ricks bf corn in the 
Ei ren En fields and in towns, and burning of houſes of any of the king's ſiihects, 
all be high treafon and like proceſs judgment and execution 7/1 be a- 
wardet as againſt any that do commit treaſon in any other manner, Having to 
the ehief lords of the ſoils their eſcheats. —— 
Sctting on fire g. And by the 29 Geo. 2. c. 12. If any perſon ſhall wilfully or mafici- 
OR ouſly ſet fire to any houſe, out-houſes, barn, or ſtable ; or to any Hay- 
yard, tack, or riok' of corn, ſtraw, hay, or turf; or to any ſhip or boat, 
although the ſame be not burned ; or ſhall be procuring aiding, or affiſting 
in any of the ſaid offences; every perſon > oftending bong lawfully con- 
20 ſhall be adjudged guilty of felony without benefit of clergy. 


Wi. 7.74; | . 
Provided that nothing herein contained ſhall extend to any perfons why 
Mall burn the turf which ſhall be cut on his landlord's turbary, without 

leave firſt obtained for cutting the ſame. / 4. | 
Sous br Any perſon who-ſhall diſcover and proſecute to conviftion any ſach fe- 
Jon, Thall be intitked to a reward of ten pounds, to be recovered as afore- 
ald, againſt the inhabitants of the barony in which ſuch 'fotorry fhall be 
com- 
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committed; and if fuch diſcoverer and proſecutor he a party concerned in 

ſuch felony, he ſhall not only be intitled to the {aid xeward of ten pounds, 
but be intitled to kis pardon for any felony before that time, by him or her 
committed againſt this act. /. 8. | oo 11 df 

The inhabitants of every barony, as well prateſtants 2s popiſts, ſhall Barony to 
make full ſatisfaction to every perſon, their executors and adminiftrators, _ latisfacti- 
for the damage which they all have ſuſtained by ſetting fe to apy hguſe, 
out-houſes, barn, ſtable, bay-yard, ſtack, or rick of com, hay, firaw, or 
turf, or to any ſhip, or boat, which ſhall be committed in that -þarony ; 
and every perſon who ſhall ſuſtain damages by any of the felomes aforeſald, 
is hereby enabled to ſuc for, and recover ugh their dameges, the ſum to be 
recovered, not exceeding fifty pounds, againſt any ons. gr more of the inha- 

e the ſaid barony, who ſhall be made liabſe to anſwer all or any part 

ereot. /. g. 

And if Gd, perſons ſhall recover and obtain execution againſt any ſuch Rateably taxcd. 
inhabitants, all other the inhabitants of the barony, who by this act ſhall be 

liable to the ſaid damages, ſhall be rateably taxed, towards an equal £ontri- 

bution for the relief of ſuch inhabitants, againſt whom ſuch gxecution 
ſhall be levied ; which tax ſhall be made and raiſed in manner as has been 
"heretofore uſed for the levying and railing money. | 5 12 

Provided, that no perſon ſhall he enabled to recover any damages by vir- 
tue of this act, unleſs they, by themſelves, or by their ſervants, within two 
days after ſuch damages done them, ſhall give notice of ſuch felony com- Notice in two 

- mitted unto ſome of the inhabitants of ſome town, village, or hamlet in the days. 

| barony near unto the place where any ſuch fact ſhall be committed; and 
ſhall within four days after ſuch notice to the high conſtable of the ſaid ba- 
rony, of the ſaid offence, and fhall alſo give in their examination upon HO 
oath, or the examination upon oath of their ſeryant or ſervants that had the 1 
care of their houſe, out-houſes, corn, hay, ſtraw, turf, ſhip, or boat, be- : 
fore ſome juſtice of the peace of the county where ſuch fact ſhall be com- 
mitted, inhabiting within the barony where the ſaid fact hall happen to be 
committed, or near unto the ſame, whether they dp know the - perſons. who 

committed the ſaid fact, or any of them; and in ſuch caſe, ſuch examinants 

hall be bound by recognizance to proſecute ſuch offenders. Salt. 6. 

Provided alſo, that when any felony ſhall be committed againſt this act, Cnvidion of 
and any one of the offenders fall be apprehended and convicted of ſuch one offender. 
felony at the next aſizes, to he held for the county here ſuch felony was 
committed, no barony nor any inhabitant thereof, ſhall be ſubject to make 

any ſatisfaction for the damages ſuſtained. Se. 7. —_ 


This att is made perpetual, by flat. 1. G. g. c. 47. fed. 18. 


4. By the act of 1 G. 2. c. 24. If any perſons ſhall wilfully and malici- Burning coals 
oufly burn or ſet en fire any ſtack of coals or charcqal or vein, or mine of or mines. 
coals under ground, ar any Mafts or ꝑaſſages leading thereto, ſuch. offenders 
being thereof con vidted, ſnall he adjudged ſelons . without the benefit of 

clergy or id the 2 Ser. 3. ee | 5 

5. By the actof 11 Gro. 2. c. 9. If any, ouner of, or captain, maſter, nne 
or mariner or other, offieer belonging to any ſhip, ſhall viltally.buro, or o- na 
therwiſe deſtroy the ſhip of which he is owner or to which he belongeth, or 

in 


4 


Burning. 
in any manner directed or procure the ſame to be done, to the prejudice of 
any perſons, bodies politic or corporate, that ſhall under-write or execute 
any policy of inſurance thereon, or of any merchants that ſhall load goods 
thereon and ſhall be convicted thereof, fuch perſons. ſo offending ſhall be 
adjudged guilty of felony without the benefit of clergy or of the ſtatute 
e | | 
Servants burn- 6. By the act 2 G. 1. c. 5. If any ſervant through negligence ſhall fire 
8 or occaſion the burning of any dwelling- houſe or out-houſe, ſuch ſervants 
5 being thereof convicted by the oath of one credible witneſs made before 2 
two juſtices of the peace, ſhalt forfeit fifty pounds unto. the church- war- 1 
dens of ſuch pariſh where ſuch fire ſhall happen, to be diſtributed by the ' 
grand jury at the next quarter-ſeſſions where ſuch fire ſhall happen, amongſt 
the ſufferers by ſuch fire in ſuch proportion as to.the grandyury ſhall ſeem i 
juſt, and in caſe of refuſal to pay the fame r N after ſuch convicti- . 
on, the ſame being lawfully demanded by the ſaid church-wardens, ſuch 3 
ſeryants ſhall by 'warrant under the hand of two juſtices of the peace be 
committed to ſome work-houſe or the houſe of correction, as the ſaid juſti- 
ces ſhall think fit for eighteen months there to be kept to hard labour. 
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Set. 4. 
Burning corn 7. By the act. 10 & 11 Car. 1. c. 17. No perſon fhall by himſelf, 
m the ſtraw. with children, ſervants, tenants, or any of them, burn corn or grain in 
the ſtraw, upon pain of impriſonment in the common gaol of the county 
wherein the offence ſhall be committed for ten days without bail or main- 
prize for the firſt offence, and the delinquent to pay the charge of ſending 
them to the gaol before they be thence enlarged, and for the ſecond offence 
to be impriſoned one whole month without bail or mainprize, and to pay 
the charges as aforeſaid, and for the third offence to forfeit forty ſhillings, 
and to be bound unto the good behaviour and to pay the charges as afore- 
ſaid, the ſaid forty ſhillings to be paid towards the relief of. the priſoners 
in the ſaid gaol, and to be paid unto the chief magiſtrate of the place where 
ſuch gaol ſhall be, before the offender be diſcharged, and at his diſcretion 


4 


to be diſtributed. * 7 11 | 
T:ial of of- And it ſhall be lawful for the juſtices of peace of the county where ſuch x 
genden offences ſhall be committed in their ſeſſions of the peace, to inquire and de- = 
5 termine of all offences againſt this act, and at all times out of the ſeſſions, | 
as well by oath-as all other lawful means to try and find out the ſaid offen- 
ces, 'and to commit the offenders according to this act. ; 
Burning mour- 8 . 


2 By the 10 Vill 3. c. 8. No perſon ſhall burn on any mountain, —_ 
bog, heath or waſte ground, any grig, ling, furs, heath, goſs, or fern, at 1 
any other ſeaſon of the year ſave only between the fourteenth day of June 1 
and the ſecond day of February in every year, on pain that every perſon of- TE 
tending ſhall for every ſuch offence forfeit five pounds; ſuch offence to 
be heard and determined by any juſtice of the peace of the county where 
the ſame ſhall be committed, and the forfeiture for the ſame levied on the 
goods of the offender by warrant under the hand and ſeal of ſuch juſtices, and 
Paid one moiety to the poor of the pariſh where the offence ſhall be committed and 
the other. to the informer, &c. *© ©" (© oo | 
Threatening to 9. By the commiſſion of the peace, any juſtice may cauſe to come before 
burn abouſe. him, all thoſe who to any of the people concerning the firing of their 
5 7 hd. a hon wv = Ws IF þ * | - | houſes 
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houſes have uſed threats, to find ſufficient ſecurity for the peace for their 


ood behaviour towards the king and his people and if they ſhall refuſe to 
nd ſuch ſecurity, may cauſe them to be ſafely kept in the king's priſons, 


until they ſhall find ſuch ſecurity. _ 
10. Such as be taken for houſeburning feloniouſly done, are not bailable Houſeburning 
NOT bal Co 


by juſtices of the peace. 3 Ed. 1. c. 15. 2 Inſt. 189. 


Wurning Land. 
Leſſees and oc» 


1. JD Y the act 1) Geo. 2. c. 10. No perſons who are or ſhall be in the poſ- Leſſces and oe- 
I'D feflion of land by virtue of any leaſe, contract, or demiſe, nor any 

perſons deriving under them, ſhall burn the ſoil or ſurface of the earth in or 

upon any part of fuch lands, and if any occupier of land demiſed or agreed 

to be demiſed to any perſons ſhall burn the ſoil or ſurface of the earth, or 

cauſe or permit the ſame to be burnt in any part of ſuch land in their poſ- 

ſeſſion, or in the occupation of any perſon deriving under them, every per- 

ſon fo offending ſhall forfeit forty ſhillings for every Eugliſb ſtatute-acre ſo 

burnt, to be recovered by the perſons and in manner hereafter mentioned, 

that is to ſay, J. 1. 3 8 | 
land ſhall be burnt or permitted to be Burning or per- 


If the foil or ſurface 'of any 6 oy 
burnt, by the firſt leſſees of ſuch land, their heirs, executors, adminiſtra- umts to ve 


tors, or aſſigns, then the ſaid penalty ſhall be recovered of ſuch offenders 
by their Jeffors their heirs, ſucceſſors, and aſſigns reſpectively, or by the 
perſons who for the time being ſhall be intitled to the rent or reverſion or re- 


mainder of the premiſſes. 8 3 
And if the ſoil or ſurface of any land ſhall be burnt or permitted to be Pero!'y to be 


burnt, by the occupier of ſuch land holding the ſame by leaſe or contract, '*<9\=% 
from the firſt leſſees of ſuch lands, their heirs, executors, adminiſtrators, or 

aſſigns, or from any perſons deriving nnder them or either of them, the ſaid 

penalty ſhall be recovered from ſuch offenders by their immediate leſſors, 

their heirs, executors, adminiſtrators, or aſſigns. | pd). 

Unleſs ſuch immediate leſſots ſhall have conſented to ſuch burning, in Unleſs wit 
which caſe the ſaid penalty ſhall be recovered by the next immediate leffors nn. 
who ſhall not have conſented to ſuch burning, it being the intent: of this act, 
that neither the original leſſors, nor any intermediate leſſors, their heirs, 
fucceſſors, executors, adminiſtrators, or aſſigns, conſenting to ſuch burning, 
ſhall be intitled to or recover the ſaid penalty. 

2. In order to aſcertain the quantity of ground burnt contrary to the in- Surveying the 
tent of this act, and to enable the perſons intitled by this act or by covenant . 
in any leaſe the eaſier to recover the penalties herein mentioned, it ſhall be 
lawful for the perſons intitled to the penalty in this act or by covenant in any 
leaſe, or any other perſons employed by them, to enter upon ſuch land ſo 
burnt and to ſurvey the ſame. /. 2. | 8 
3. And if any perſon ſhall hinder the perſons intitled as aforeſaid, or thoſe Hindering ſur- 
employed by them from taking ſuch ſurvey, they ſhall forfeit to the perſons . 
intitled to the penalties in this act or by covenant as aforeſaid twenty pounds, 

. CES tO 
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to be recovered by civil bit in the fame manner and with the like dppeal as 
the other penalties herein coffined; 
C. 2. made 4. And by the act 1 Geo. 3. c. 17. Suel part of the act, made in the 
perpetul, = ſeventeenth year of the reign of his late Majeſty king George the ſecond 


Crap. 10.) as relates to the burning of land, with the following amendments 
thereto, ſhall be perpetual. J 2. 3 : 1 
Leſſce may re- g. In all caſes, whether the ſoil or ſurface ſhall be burned, or permitted to 
* be burned by the original leſſees, or by the occupiers of land, and where 
the original leſſor is not conſenting to ſuch burning, the original leſſor ſhall 
be intitled to recover the penalty given by the ſaid act from his immediate 
leſſees, who ſhall be anſwerable for the acts of their under-tenants, and of 
the occupiers of ſuch land. /. 2. a | 
Ridges or 6. All ridges or paths, left unburned or intermixed with the parts burn- 
paths to be ed, ſhall be ſurveyed in one common futvey, with the other parts that ſhall 
m-aſured. pe burned, and they ſhall be deemed as part of the land burned, ſo far as 
to ſubject the perſons offending, to the penalty in the ſaid act mentioned, 
equally as if no ſuch ridges or paths had been left unburned. /, 7. 
Land under an 7. And whereas a doubt hath ariſen, whether the penalty for burning the 
acre. foil or furface as aforeſaid, was recoverable under the ſaid act, where the 
quantity of the foil or ſurface burned was not a full Zagi/b ſtatute acre : the 
penalty on the perſons ſo offending, ſhall be proportioned to the quantity 
burnt though it be under one Engli/b ſtatute acre. 
Recital of 17 g. And alfo, by the act, 3 Geo. 3. c. 29. Hhereas by an ac paſſed tk 
G. 2: c. 10. rhe ſeventeenth year of the reign of his late majeſty king George the ſecond, 
to prevent the pernicious practice of burning land, as i ſuch part theretf as re- 
lates to the burning of land, was, by an att fed the laſt ſeſſin of parlia- 
men, with ſeveral amendments made perpetual ; and whereas by the ſaid laſt 
recited act, the original leſſors where the ſoil or ſurface has been burned or per- 
mitted to be burned by the occupiers of the land, and not by the original le/- 
fees, have found great difficulties in ſuing for and recovering the penalty 
given by the ſaid att: and whereas the remedy provided by the ſaid aft has 
been frund not only difficult to the leſſors, but alſo diſadvantagerus aid very 
expenſive to the leſſees, cr cccapiers ſ burning; for remedy whereef, in all cafes 


fe whether the ſoil or ſurface of any land ſhall be burned or permitted to be 
Baring land, burned by the original leſſees, or by the occupiers of ſuch land, and where 


the original leſſor of ſuch land ſhall not have confented to ſuch burning, 
in manner as in the ſaid act is mentioned, in ſuch caſe it ſhall be law- 
To juſtices ful for two or more of his majeſty's juſtices of the peace, within their re- 
may determine ſpective juriſdiction, to hear and determine it a ſummary way, all offences 
— committed againſt the true intent of the ſaid acts, and for that purpoſe upon 
mformation upon oath given before them by the original leffor, his or her 
heirs or aſſigns, or one or more credible witneſſes, on their behalf, of the 
offence of ſuch pernicious burning of land, to ſummon before any two of 
them, within their juriſdictions, any parties fo accuſed of being offenders, 

againſt the ſaid acts. / 1. | | 
Not appearing 9. In caſe the parties accuſed ſhall not appear on ſuch ſummons, or offer 
en ſunmors, fome reaſonable excuſe for their default, then upon the information upon 
oath as aforeſaid, it ſhall be lawful for the ſaid two juſtices, to iſſue their 
warrants under their hands and ſeals, for the apprehending the parties fo 
accuſed 


| 
| 
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0 


nalties in the ſaid recited acts, together with the coſt of ſurveying the | 
Hand ſo burned. / 2. 3 | 
10. If the penalties inflicted by the aforeſaid acts, and to be recovered in Diſtreſs for | 
the ſummary way herein directed, ſhall not be pod within twenty four 297-payment, 
hours after any ſuch conviction, the faid juſtices fo convicting the ſaid par- 

ties, ſhall thereupon iſſue warrants under their hands and feals, directed to 

any peace officer within their reſpective juriſdictions, impowering them to 

make diſtreſs. of the goods or chattles of the offenders. /. 3. 

11, If any offender ſhall convey away his goods, out of the juriſdictions Conveying a- 
of ſuch juſtices before whom he was convicted, or ſo much thereof that the # 8904s, 
penalty cannot be levied, then any chief magiſtrate or juſtice of the peace, 
within whoſe juriſdiction the offender ſhall have removed his goods, ſhall 1 
back the warrant granted by the ſaid juſtices, before whom the conviction | 
was ſo had, and thereupon the penalties forfeited, together with the coſt of 
ſurveying as aforeſaid, ſhall be levied on the ſaid offenders goods by diſtreſs 
and ſale thereof. /. 4. | N 

And if within five days from the diſtreſs being taken under the ſaid war- Appraiſemeni 
rant the money forfeited ſhall not be paid, the goods ſeized ſhall be appraiz- and ſale. 
ed and ſold, rendering the overplus, if any, deducting the penalty and the 
charges of the diſtreſs and ſale, to the owner, which charges ſhall be aſcer- 
tained by the ſaid juſtices, before whom any ſuch offender ſhall have been 
5 ſo convicted, or by the ſaid chief magiſtrate or other juſtice who backed 
8 the warrant. | 5 CE 3 
by 12. For want of ſuch diſtreſs, it ſhall be lawful for the ſaid juſtices be- Committal for 
fore whom the ſaid conviction ſhall be had, and for the other chief magiſ- va" of di- 
trate or juſtice within whoſe juriſdiction any ſuch offender ſhall reſide or 
be, on the application of any proſecutor, and proof made of the conviction 
and-non-payment of the ſaid penalty, coſt, and charges, by warrant under 
their hands and ſeals, to commit every ſuch offender to, the common gaol 
within the city, county, or place where the ſaid offender ſhall be found, 
there to. remain for.three months, unleſs from the time of ſuch commitment 
payment ſhall be made of the ſaid penalty beſore the expiration thereof, 


oy 
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13. The faid juſtices before whom any ſuch perſon ſhall be convicted in Formof con- 


4 * F 


manner preſcribed: by this act, ſhall cauſe ſuch conviction to be drawn in Vition.. 


che form, and to the effect following: /. 6 


, £ : 
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[ 06 Butning. 1 
Be it remembred that on this day of in the 3 

year of the reegn _ A. B. is convicted before his Ma- i 

jeſty's juſtice of the peace, for the ſaid county of or for (as 5 

the caſe ſhall happen) for the pernicious burning of land, to wit, the quan- 1 

tity of and we do therefore adjudge him (or them) to pay and for- 3 

feit for the ſame, the ſum of together with the cofts of for ſur- * 

veying the ſame. Gruen under our hands and ſeals the day and year 1 
aforeſaid. | 0 


Appeal tothe 14. If any perſons convicted of any ſuch offence puniſhable as aforeſaid, 
8 ſhall think themſelves aggrieved by the judgment of ſuch juſtices before 
whom they ſhall have been convicted, ſuch perſons ſhall have liberty to ap- 
peal to the juſtices at the general or quarter-ſeſſions of the peace, unleſs the 
{aid conviction ſhall be within ten days of the ſaid ſeſſions, and then at the 
next ſeſſions, or the next following to that, at the option of the party con- 
victed, which ſhall be held for the ſaid county, city, or place, where ſuch. 
judgments ſhall have been given. J. 7. ; 
Executionto And the execution of the judgment ſhall in ſuch caſe be ſuſpended, the 
ve fuſpende. perſons ſo convicted entring into a recognizance at the time of ſuch convic- 
tion, with two ſufficient ſureties in double the ſum which ſuch perſons ſhall 
have been adjudged to pay upon condition to proſecute ſuch appeal with 
effect, and to be forthcoming to abide the judgment and determination of 
the juſtices, at their ſaid general or quarter- ſeſſions, which recognizance the 
faid juſtices, before whom ſuch conviction fhall be had, are required to 


5 | 

In caſe te 3 if upon hearing the ſaid appeal, the judgment of the juſtice, b 

judgment be fore whom the appellants ſhall have been convicted; ſhall be affirmed; ſuch 

appellants ſhall immediately pay down. the ſum they. ſhall have been ad-- 

judged to forfeit, together with ſuch coſts' as the juſtices at their ſaid 

ſeſſions award to be paid to the proſecutor for defraying the expences ſuſ- 75 

tained by reaſon of ſuch appeal, and in default of appellants paying tjñe 

ſame, any two ſuch juſtices, or any one magiſtrate or juſtice of the peace, 

having. juriſdiction in the place into which any ſuch appellant ſhall e. 

| cape, or where they ſhall reſide, ſhall by warrant under their hand and 

Committal for feal, commit every ſuch appellant to the common goal of the county or 
non-payment. place where they ſhall be apprehended,” until they ſhall make payment of 
ſuch penalty, and of the coſts which ſhall be fo adjudged: to the proſe- 


take. | 8 
Coſts tobe a= 1x5, And the juſtices, at the ſaid general or quarter: ſeſſions, are requir-- 
toes ed to hear and determine the matter of every fuch appeal, and to award ſuch 0 
coſts, as to them ſhall appear juſt and reaſonable, to be paid by either par- + 


o 


| | cutor. | | | Sg 0 
8 Appeal made 16. But if the appellants, ſhall make good their appeal, and be diſ- 
_ charged of the ſaid conviction, reaſonable coſts ſhall be awarded, to the 


appellants againſt ſuch proſecutors who would, in caſe of ſuch conviction, 
have been intitled to the penalty to have been recovered' as aforeſaid, which 
coſt ſhall be recovered: by the appellants againſt ſuch proſecutors, in like 
manner as is herein before directed to be recovered againſt ſuch appel- 
lant, J. 9, | 3 
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; Butning. 107 
15. In caſe the ſaid original leſſor, his or her heirs, ſhall neglect to pro- Lefſor _ 

ceed for the ſaid penalty as aforeſaid, within ſix kalendar months after any * coca 

ſuch pernicious burning, it ſhall be lawful for the original leſſee, his or her 

heirs, executors, adminiſtrators, or aſſigns, within ſix months next after 

the expiration of the time hereby given to the original leſſor, to proceed in 

the ſame manner, and recover any ſuch penalty and coſt, as is herein before 


directed in the caſe of the original leſſor. /. 10. Ns 

And in caſe the original leſſee ſhall neglect to proceed for the ſaid penalty Leſſee 8 
and coſt as aforeſaid, in ſuch caſes, it ſhall be lawful for the next immedi?- 
ate leſſors, and ſo ſucceſſively, to proceed for and recover the ſaid penalty 
and coſt from the occupiers of the land ſo burned by them, within three 
months next after the time hereby granted to the original leſſee. / 11. 


Bittchers, 


I, Y the act 2 Ann. cap. 15. No perſon being a butcher ſhall at the 
ſame time follow or exerciſe the trade or occupation of a grazier, 


Butchers ſhall 


not be grazicrs. 


or ſhall keep any land in his poſſeſſion, or in the poſſeſſion of any other to 


his uſe, or in truſt for him, for the grazing, fatting, or keepirg of any 
oxen, ſteers, ronts, cows, heifers, calves, ſheep, or lambs, above the 
quantity of twenty acres, on pain that as well the butcher, and ſuch per- 


ſon fo poſſeſſed as aforeſaid, ſhall ſeverally forfeit, for every month that they 


ſhall offend therein, twenty pounds, the one moiety of which forfeiture to 
be to the Queen, the other moiety to them that will ſue for the ſame in 
any court of record in Dublin, by action of debt, bill, plaint, or informa- 
tion, in which no eſſoign, protection, or wager of law ſhall be allowed, 
or more than one imparlance. ect. 1. 

2. No butcher ſhall keep at hay, or ſhall feed any oxen, ſteers, cows, Feeding catile 
or heifers, above the ſpace of ten days, on pain of forfeiting all ſuch oxen, 
ſteers, cows, or heifers. ſect. 3. : 

3. No butcher ſhall fell or expoſe to ſale, either by himſelf or any ſer- 
vant or agent, any oxen, cows, ſteers, heifers, calves, ſheep, or lambs alive, 
to any perſon within twenty miles of the place where they ſhall buy the 
ſaid fat oxen, ſteers, cows, heifers, calves, ſheep, or lambs, on pain of for- 
teiting the full value of all ſuch oxen, Sc. fold or expoſed to ſale, contrary 
to this ſtatute, the one moiety of which forfeiture to be to the Queen, the 
other moiety to them who will ſue for the ſame. ſect. 4. | 
4. No butcher by himſelf or any other perſon ſhall unneſſarily gaſh or cut Gaſhing des. 
any hide of any ox, bull, ſteer, or cow, whereby the ſame ſhall be impair- 
ed, upon pain of forfeiture for every hide ſo gaſhed or cut, the ſum of 
twenty pence. ſect. 5. 

5. It ſhall be lawful for the juſtices of the peace of the ſeveral counties, Juſtices to hear 
at their reſpective quarter- ſeſſions, to hear and determine all the offences a- 8 
foreſaid; and upon the convictions of ſuch offenders before them, to make 
extracts of the one moiety of the ſaid forfeitures into the exchequer, as had 
been uſed to be done in caſe of other fines and amercements, forfeited to her 
Majeſty in the ſeſſions of the peace, and to award and ifſue forth execution 
for the other moiety, due by this act, * the informer or proſecutor, by capias 
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Proſecution in 
ſix months. 


Vexatiouſly 
proſecutcd. 


Slaughtering 
within the 
niarkets. 


Blowing meat. 


Forfeiture of 
the meat. 


And five ſhil- 
lings. 


Want of diſ- 
tre ſs. 


Wutthets. 
or fieri facias, out of the ſaid court of ſeſſions, in ſuch fort as the Queen's- 
bench at Dublin, have in ſuch caſes uſed to do. ſect. 13. 

6. Provided that no perſon ſhall be ſued for any offence againſt this act, 
unleſs ſuch proſecution ſhall be begun within fix katendar months next aftet 
the offence committed. Jef. 14. 8 

1. If upon any profecution grounded upon this act, it ſhall appear to 
the judges or juſtices of the peace before whom ſuch information ſhall be 
preſented, that ſuch information or proſecution was protnoted only for vexa- 
tion, and without any reaſonable cauſe, the ſaid judges or juſtices of the 
peace ſhall award the party ſo unjuſtly proſecuted treble coſts occaſioned by 
ſuch vexatious proſecution, the ſame to be recovered by capras or fieri facias. 
ſed 15. | | 

This ſtatute is made perpetual by Stat. ꝙ Ann. cap. 7. 


8. And by the 17 Geo. 2. cap. 5. No butcher or other perſon who ſhall kill 
or ſlaughter any ox, cow, ſheep, ſwine, calf, lamb, or other cattle for ſale, 
ſhall ſlaughter, kill, or dreſs the ſame within the markets, or where they 
keep ſtalls, and every butcher and other perſon who ſhall kill or laughter 
any ox, cow, ſheep, ſwine, calf, lamb, or other cattle for Tale, ſhall flaugh- 
ter and flea the ſame in the moſt clean and plain manner, and not on any 
pretence raiſe or blow the fame, or thruſt any ſkewers ſo as to be concealed 
therein, or greaſe or varniſh, or any way lay on the fleſh of ſuch cattle any 


fat, tallow, ſeweet, butter, greaſe, or other matter, or uſe any fraudulent and 
deceitful art to ſet off the fame; hand no butcher or other perſon hall (ell or 


expoſe to ſale any cattle killed, but what ſhall be killed and dreſſed in the 
moſt plain manner, and according to the meaning of this act. ed. 4. 

9. And if any butcher or other perſon ſhall offend in any of the premiſſes, 
and be convicted upon oath of the ſaid offence before one juſtice of the 


peace of any county, or any chief magiſtrate of any city or corporation, by 


one witneſs, or upon confeſſion of the offenders before ſuch juſtice, Sc. 
or on view by ſuch juſtice, chief magiſtrate, or ſenechal, the parties fo 


offending ſhall forfeit ſuch ox, cow, ſheep, ſwine, calf, lamb, or other cattle, 


or part thereof killed or dreſſed contrary to this act, to be diſpoſed of by 


ſuch juſtices, &c. amongſt the poor of the pariſhes where the offence ſhall 


be committed. 


10. And if ſuch beaſt, or part thereof ſo forfeited, be not of the full 
value of ten ſhillings, ſuch butcher or other perſons, ſhall over and above 
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I. Of the appointing weigh-maſters for butter and Tallow. 

II. Concerning butter and tallow caſks. 

III. Concerning the packing and weighing of butter and tallow. 
IV. Exporting of butter and tallow. 


I. Of the appointing weigh-maſters for butter and tallow.. 


1. Y the act 10 Geb. 1. cap. . ſect. 2. In every city and town corporate, 

except the cities of Dublin and Cork, the chief magiſtrate and alder- 
men, or chief magiſtrate and burgeſſes where there are no aldermen, under 
the ſeals of their reſpective corporations, and in every place of export from ; 
whence butter and tallow are commonly ſhipt for exportation, ſuch place 7? 2 3 
being no city or town corporate, and in every barony wherein there is any ons. 
market town, the juſtices of the peace at the general quarter: ſeſſions for the 
reſpective counties, in which ſuch places of exportation and baronies lie, 
under their hands and ſeals, from time to time, as any vacancy ſhall happen, 
ſhall appoint ſkilful perſons to be publick weigh-maſters, for ſuch reſpective 
city, town corporate, place of export, and barony. 

2. The weigh-maſters ſo to be appointed, ſhall hold their office during x er _=_ 
their good behaviour, and until ſuch time as they ſhall in manner herein 
after-mentioned, before the chief magiſtrate and aldermen, or chief magi- 
ſtrate and burgeſſes of the city or town corporate, or before the juſtices of 
peace at the general quarter-ſeſſions for the county, in which ſuch place 
of export or barony. lies, for which they. are appointed weigh-maſters re- 
ſpectively, be convicted of having acted contrary to. the duty of their. 
office. ſect. 3. | 

3: The chief magiſtrate and aldermen, or chief magiſtrate and burgeſſes Removal from 
in cities and towns corporate, and the juſtices of the peace at the general their office. 
quarter: ſeſſions in their reſpective counties, ſhall upon full proof of the miſ- 
behaviour of ſuch weigh-maſters in their office, either upon full hearing of 
them, or upon their being duly- ſummoned and neglecting to appear, by 
writing under the hands and ſeals of the major part of them, remove ſuch 


weigh. maſters and apoint others in their ſtead, ſecl. 4. 


4. Provided that if any weigh-maſter ſo removed, or the perſons ſo com- Petition to 
plaining of them, ſhall think themſelves aggrieved by the determination of . + 
ſuch chief magiſtrate and aldermen, chief magiſtrate, and burgeſſes or juſ- 
tices of the peace, it ſhall- be lawful for the party who ſhall think himſelf ag- - 
grieved, to apply by petition to the juſtices of aſſiſe for the county or place 
Mm which the city, town corporate, place of export, or barony; ſhall lie in 
their next circuit, who are required to hear and finally determine the mat- 
ter of ſuch petition, and to reſtore ſuch weigh-maſters if unduly removed, 
or to remove them if 'the complaint be juſt, by warrant under their hands 
and ſeals, and to award reaſonable coſts to the party, who, upon hearing Coſts. -. 
tuch petition, ſhall appear to be aggrieved, which coſts ſhall be paid within 
a time to be appointed by ſuch juſtices of aſſiſe, and in default of payment 
the party againſt whom the coſts are awarded, ſhall be committed till the 


ſame are paid. /ef, 5. 


5. Every 
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5. Every weigh- maſter to be appointed in purſuance of this act, before 
he ſhall enter upon the execution of ſuch office, ſhall perfect a bond with 
ſufficient ſecurity to the chief magiſtrate of ſuch city or town corporate reſpec- 
tively, or enter into a recognizance before the juſtices of peace at the quarter- 
ſeſſions for ſuch county. of ſuch penalty as the ſaid chief magiſtrate or the 
juſtices of peace ſhall think reaſonable, not exceeding five hundred pounds, 
nor leſs than twenty pounds, conditioned for his faithful execution of his 
ſaid office, and ſhall likewiſe take before the ſaid chief magiſtrate or juſtices 


the oath following. ect. 6. 


Rccognizance. 


Oath. T A. B. do ſwear, that I will diligently and faithfully execute the office of 
public wergh-maſter, during the time I ſhall continue in the ſaid office, I will 
take care truly, without fraud or delay, to weigh all butter and tallow, and 10 
weigh and brand all butter and tallow caſts in - ſuch order, as the ſaid goods 
ſhall be brought to me to be weighed or branded; and in all other reſpects I wil 


truly execute my ſaid charge. | 
So help me God. 


Weigh-houſes, 6. Every weigh-maſter to be appointed in purſuance of this act, ſhall 
provide convenient weigh-houſes, to be approved in each city and town cor- 
porate, by the chief magiſtrate and aldermen, or chief magiſtrate and bur- 
geſſes, and in every other place of export and barony, which weigh-houſe 
in each barony ſhall be in ſome market town, to be approved by the juſtices 

Scales, weights, of peace at their reſpective quarter-ſeſſons; and ſhall alſo provide beams, 

c. ſcales, weights, branding: irons, and other neceſſaries at his proper charge, 
and ſhall attend at his weigh-houſe by himſelf, or by a ſufficient deputy, to 
be approved of by the chief magiſtrate and aldermen, chief magiſtrate and 


burgeſſes, or juſtices of the peace at the quarter-ſeſſhons reſpectively, in 


every city and town corporate, where butter and tallow have been uſually 


ſold, and in every other place of export from whence ſuch commodities are 


Hours of at- commonly exported, every day in the week, Sundays and Holydays excepted, 
tendance. from fix of the clock in the morning till twelve, and from two in theafternoon 
till fix, from the twenty-fifth day of March, till the twenty-ninth day of 
September, and from thence to the twenty-fifth day of March, from eight in 
the morning till twelve, and from two in the afternoon till four; and in 
ſuch towns corporate where butter or tallow are not uſually fold, and- in 
ſuch places of export from which the ſaid commodities are not commonly 
exported, on market days only, during the hours aforeſaid, and then and 
there weigh, brand, and mark all ſuch commodities and empty caſks, as 

Ly this act he is required. ect. 7. 
Marking cafſks 7. If any weigh-maſter or his deputy ſhall mark any caſk falſely, as con- 
talſcly. taining more or leſs than the true weight, the weigh-maſter, by whom or 
by whoſe deputy any ſuch caſk ſhall be falſely marked, being convicted 
thereof, as aforeſaid, ſhall, for every ſuch caſk falſely marked, forfeit ten 

ſhillings. /ef. g. | 

Fees for Weich- 8. Every weigh-maſter who ſhall, in purſuance of this act, be appointed 
ing and brand- to weigh and brand empty caſks for butter and tallow, ſhall receive from 
IN ge the perſon bringing the ſame to be weighed and branded, one penny for 
| every 


_ c CO 


Butter and Tallolb, 111 


every empty caſk weighed and branded of any ſize whatſoever, and for the 
weighing and branding of every caſk of butter one penny, for every caſk of 
tallow a half-penny per hundred net, and upon refuſing to pay the above fees 
for the aforeſaid goods by the perſons bringing them to be weighed, it ſhall 
be lawful for any weigh-maſter or his deputy, to detain ſuch goods or empty 
caſks, until ſatisfaction be made according to this act. ect. 13. Pr 
9. If any weigh-maſter ſhall neglect to attend on the days, and during Neglect of at- 
the times hereby appointed by himſelf or his deputy, ſuch weigh-maſter tendance. 
ſhall for each offence of himſelf or deputy reſpectively, forfeit five pounds, 
to be recovered by them who ſhall ſue for the ſame by civil bill in the re- 
ſpective counties, where ſuch weigh-houſes are appointed, and in the county 
of the city of Dublin and county of Dublin at the quarter- ſeſſions reſpective- 
ly, provided that ſuch civil bill be brought at the next aſſiſes or quarter- 
ſeſſions reſpectively. /ef. 14. 
10. Every perſon who ſhall counterfeit or alter the brand or mark of any Conterfciting 
weigh-maſter, ſhall forfert ten pounds for every ſuch offence, to be recovered . 
by civil bill as aforeſaid, by any perſon who ſhall ſue for the ſame. ſect. 15. 


This a&t'is continued by Stat. 21 Geo. 2. cap. 7. until the 29th of September, 
i769, and to the end of the then next ſeſſion of parhament. 


11. By the 12 Geo. 1. cap. 5. No weigh-maſters or their deputies ſhall + dos — 
brand the tare on butter or tallow caſks wich numeral letters, but inſtead — 1 
thereof ſhall. make uſe of figures in branding ſuch caſks; and in caſe any 
weigh-maſters or their deputies ſhall make uſe of numeral letters in brand- 
ing the tare on butter and tallow caſks, they ſhall, for every ſuch offence, 
forfeit five ſhillings, to be recovered, levied, and diſtributed in manner a- 
foreſaid. ſect. 8. 

12. No weigh-maſters, their deputies, or any other perſon in truſt for Not to buy or 
them, appointed by this or the former act, for weighing butter or tallow in 
any city or town corporate, or in any place of export, ſhall buy, ſell, con- 
tract, or treat for at their reſpective weigh-houſes, any butter or tallow, in 
ſuch city, Sc. where ſuch weigh-maſters, his or their deputies, thall be ap- 
pointed purſuant to this or the former act, until ſuch butter or tallow ſhall 
be legally weighed and: branded; diſcharged 'and : carried off from ſuch 


weigh-houſe; and in caſe a igh- E | | 
g ; and in caſe any weigh-maſters or their deputies, or other perſon . 


in truſt for them, ſhall. buy, ſell, contract, or treat for any butter or tallow the goods 


in any city or town corporate, or place of export, where ſuch weigh-maſ- bought. 
ters or their deputies are appointed, before ſuch butter or tallow are legally 
weighed and branded, diſcharged and carried off from ſuch weigh-houſe, 
they ſhall, being thereof law fully convicted before thechief magiſtrate of the 
place, or the next juſtice of the peace, forfeit for every ſuch offence the 
goods ſo bought or ſold by them, the ſame to be recovered. and diſtributed. 
in manner aforeſaid. ect. g. : | | 
1 No cooper or other perſon who ſhall be employed in any weigh-houſe Coopers in 
in any city or town corporate or. place of export, or any- other. perſon or weigh-houſer. 
perſons in truſt for him or them, ſhall buy, ſell, contract, or treat for any 
butter or tallow at the weigh-houſe where ſuch perſon ſhall be employed; 
| and 
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and in caſe any ſuch perſon, or any perſon in truſt for them, ſhall offend con- 
trary to this act, ſuch perſon ſhall forfeit twenty ſhillings for every caſk of 
butter or tallow, ſuch perſon ſhall buy or ſell as aforeſaid, the fame to be re- 
covered, levied, and diſtributed in manner aforeſaid. e. 10. | 


This act is cominued by Stat. 21 Geo. 2. cap. 7. unt the 29th of September, 
1769, and to the end of the then next ſeſſion of parliament. 


Coopers not to 14. And by the 13 Geo. 2. cap. 12. ect, 6. No cooper during the time 
be weigh-maſ- ſuch cooper ſhall follow the trade of a cooper, or ſhall] employ any appren- 
85 tice, or other perſon, in making caſks for packing up butter or tallow for 

his uſe, or in truſt for him, ſhall be capable of being appointed a weigh- 


maſter or deputy weigh-maſter. | | 


IT. Concerning butter and tallow caſks. 


Caſks how to 1. By the 10 Geo. 1. cap. 9. No perſons ſhall buy or ſell any empty caſks 
de made. for packing of butter for tale or export, unleſs ſuch caſk be made of good 
ſeaſoned oak, aſh, or ſycamore, whereof no -part to be bogg-timber, and 
made tight that they will hold pickle with head and bottom equally dooled 
and ſet to the croſs, with twelve good freſh ſufficient hoops on each caſk all 
well twigged with good freſh oſier twiggs, nor before ſuch caſks ſhall be 
To be weighed Weighed and branded by ſome weigh-maſter, purſuant to this act appointed, 
aadbranded. which weigh-maſters or their deputy, are required to weigh all ſuch empty 
caſks, and to allow on account of ſokage two pounds more on each firkin, 
that ſhall contain half a hundred weight of net butter, and four pounds on 
each caſk, containing a hundred weight, and ſo in proportion to the ſize of 
the caſk, the weight of which empty caſk, with the allowance for ſokage 
as aforeſaid, the ſaid weigh-maſter or his deputy is required to brand on the 
head, ſide, and bottom of every ſuch empty caſk, together with the firſt 
letter of his chriſtian name and his fir-name at length, with the name of the 
place where ſuch weigh-houſe ſhall be kept. et. 8. 
Penalty on 2. In caſe any weigh-maſters or their deputy ſhall weigh or brand any 
offenders. ſuch caſks-not made as aforeſaid, or any perſons ſhall buy or ſell any caſks 
not branded as aforeſaid, the ſaid weigh-maſter, buyer, and ſeller, being 
thereof convicted, before the chief magiſtrate of the place, or ſome juſtice 
of the peace of the county or diviſion where ſuch offence ſhall be commit- 
ted, upon the oath of one credible witneſs, ſhall for every ſuch offence for- 
feit five ſhillings, to be levied. by warrant under the hand and ſeal of ſuch 
chief magiſtrate or juſtice of the peace, by diſtreſs and ſale of the goods 
of the offenders, one moiety of which forfeiture ſhall go to the poor of the 
pariſh, and the other to the informer. | 
3. If any weigh-maſter or his deputy ſhall mark any caſk falſely as con- 
taining more or leſs than the true weight, the weigh-maſter by whom or by 
whoſe deputy any ſuch caſk ſhall be falſely marked being convicted thereof 
as aforeſaid, ſhall for every ſuch' caſk falſely marked forfeit ten ſhillings. 


Sect. g. 
4. All 


Marking falſe- 
IF, 
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4. All caſks in which tallow ſhall be packed or made up, ſhall before the Tallow caſks 
ſame be filled or packed, be brought to one of the ſaid publick weigh-houſes, 
where ſuch weigh-maſter or his deputy ſhall brand the true weight of ſuch 
caſk on ſide, bottom, and top, with the firſt letter of his chriſtian-name and 
his ſir- name at length, and the place of his abode. a 

And in caſe any perſons make up tallow in any caſk and ſhall expoſe the Penalty. 
ſame to ſale, or attempt to export any tallow, where the caſks are not brand- 
ed as aforeſaid, ſuch perſons ſhall forfeit for every ſuch caſk of tallow ten 
ſhillings ferling, to be upon conviction recovered, levied, and diſtributed in 
manner es before mentioned. /. 10. 

5. Provided that no weigh- maſter ſhall weigh and brand as aforeſaid, any — but- 
empty caſk which may contain half a hundred of net butter that ſhall weigh er 5: 


leſs than ten pounds, and ſo in proportion for a larger caſk. / 11. 


This adt is continued as explained and amended by ſtat, 12. Geo. 1. cap. 
5. and ſtat. 13 Geo. 2. cap. 12. with the ſeveral alterations and a- 
mendments made by ſtat. 21 Geo. 2. cap. 7. until the 29th day of 
September 1769, and to the end of tbe then next ſeſſion of Parliament 
by the laſt mentioned at. 


6. And by the 20 Geo. 1 c. 5. ſea. 1. Every caſk wherein tallow ſhall Number of 
be made up or packed ſhall have thereon twelve ſufficient hoops of a fize 
proportionable to fuch caſłk and no more, and every perſon that ſhall pack 
tallow in any ſuch caſk ſhall brand the firſt letter of his chriſtran-name 
and his ſir-name at length, with the place of his abode upon every ſuch 
caſk. 

7. And any perſon who ſhall ſell or expoſe to ſale, export or attempt to Pcnalty for 
export, or that ſhall buy any caſk of tallow that ſhall have thereon more or fences. 
fewer than twelve hoops of proper ſize for ſuch caſk, or that ſhall not be 
branded with the perſons name and place of abode that packed ſuch tallow 
as aforeſaid, knowing the ſame, being thereof convicted, before the chief 
magiſtrate of the place or a juſtice of the peace of the county or diviſion 
where ſuch offence ſhall be committed, by the oath of one witneſs or by the 
confeſſion of the party, ſhall forfeit five ſhillings for every ſuch caſk fo 
bought, ſold, or expoſed to ſale, exported or attempted to be exported, to 
be levied by warrant under the hand of ſuch chief magiſtrate or juſtice of 
the peace, by diſtreſs and ſale of goods of the offenders, one moiety of 
which forfeiture ſhall go to the poor of the pariſh where ſuch offence was 
committed, and the other to the informer, and whatever ſhall remain of 
the price of ſuch goods ſhall be given to the party whoſe goods were fo 
diſtrained, and for want of ſuch diſtreſs the offender ſhall be committed to 
gaol, there to remain without bail or mainprize for any time not exceeding 
ten days. 7 W | 

8. It ſhall be lawful for any perſons to make, buy, or ſell any empty Timber for 
caſks for packing butter for ſale or export, or to pack butter in any caſks of © 
good ſeaſoned beech, birch, willow, or fally, whereof no part is of bog 
timber, as well as of oak, aſh, or ſycamore, ſo as the ſame be made tight, 
according to the ſeveral regulations laid down in the former act. et. 5. 
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Size of butter 9. No perſon ſhall buy or ſell any empty caſks for packing butter for 

oe! fale or export, unleſs ſuch empty caſks be made according to the following 
contents, viz, no caſk ſhall contain leſs than half an hundred, and no caſk 
more than three hundred of net butter, and weigh-maſters ſhall brand every 
ſuch caſk containing above two hundred weight of butter with the tare that 
ſuch caſk ſhall really weigh, allowing at the rate of four pounds weight for 
every hundred for ſokage. / 6. | 

Goopers to 10. Every cooper who ſhall make any caſk or caſks for packing butter 

brand caſcs. for fale or export, fhall brand on every ſuch caſk the firſt letter of his chriſ- 
tian-name and his ſir- name at length, with the place of his abode. 

Forfeiture by, And in caſe any cooper ſhall make any caſk for packing butter for ſale 

orn. or export, other than of good ſeaſoned oak, aſh, ſycamore, beech, birch, 
willow, or ſally, or ſhall not brand the ſame as is before directed, ſuch coo- 
per ſhall forfeit for every ſuch caſk five ſhillings, to be recovered, levied, and 
diſtributed in manner aforeſaid. 

Weigh-maſter And in caſe any weigh-maſters or their deputies ſhall'weigh or brand any 

afencivs- * caſk for packing of butter not made and branded as aforeſaid, ſuch weigli- 
maſters-or their deputies ſhall forfeit twenty ſhillings for every ſuch caſk, to 
be recovered, levied, and diſtributed in manner aforeſaid: /. 7. 

Figures to be. II. No weigh-maſters or their deputies ſhall brand the tare on buuter or 


_ tallow caſks with numeral letters, but inſtead thereof ſhall make uſe of fi- 
gures in branding ſuch caſks. 
Penalty, And in caſe any weigh-maſters or their deputies ſhall make uſe of nume- 


ral letters in branding the tare on butter and tallow caſks, they ſhall for eve-- 
| | ry ſuch offence forfeit five ſhillings, to be recovered, levied, and diftribut-- 
0 ed in manner aforeſaid. /. 8. 


This ſtatute is continued as altered aud amended by ſtat: I 3 Geo. 2: cap. 
12. and ſtat, 21 Geo. 2, cap. 7. until the. 29th day of September 1769, 


by the ſaid aft 21 Geo. 3, cap. 7. 


Content of 12, By the 21 Geo. 2. cap: 7: ſea. 15. It ſhall be lawful for any. perſons: 
aks to make, buy, or ſell any empty caſks-or wooden veſſels for packing butter, 
| of any dimenſions, provided the ſame do not contain more than reed | 


weight of net butter, and the ſaid weigh-maſters, Sc. or their deputies are 
directed to weigh and brand all ſuch caſks and veſſels. — 
Above two 1:3. No perſons ſhall make, buy, or ſell any empty caſks for packing but- 


— ter, or make up or pack butter in any caſks which ſhall contain above two 
. hundred weight of net butter. | 
Penalty. And if any perſons ſhall make, buy, or ſell any empty-caſks- for packing 


butter, or make up or pack butter in any caſks above the contents aforeſaid, 
ſuch perſons reſpectively ſhall forfeit ten ſhillings for every ſuch caſk ſo 
made, bought, or ſold, or packed with butter contrary to this, act, to be 
recovered and applied as herein before directed. | 
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III. Concerning the packing and werght of butter and tallow. 


1. 2 Geo. 1. cap. 16. ſef. 1. No perſons ſhall (ell or expoſe to ſale any Tare not brand- 
caſk of butter, whereon the tare of ſuch caſk ſhall not be fairly burnt with <4 
a branding iron on the ſide and bottom of ſuch caſk, at which tare the buy- 


er thereof ſhall be obliged to take the ſame. 
But if ſuch buyer ſhall at the time of the ſale or receiving object againſt Srtipping the 


the ſaid tare, it ſhall be lawful for the buyer to ſtrip any ſuch caſks as he 
ſhall ſuſpect to be above the tare marked, and if after ſtripping of ſuch caſks, 
any of tem ſhall be found to weigh one pound more than the tare marked 
on the ſide and bottom of ſuch caſk, on proof thereof made before the next 
juſtice of the peace of the county, city, or town where the ſaid butter 1s ex- 
poſed to ſale, by the oath of one credible witneſs other than the parties con- 
cerned in buying of the ſaid butter, which oath the ſaid juſtice is hereby 
impowered to adminiſter nnd finally to hear and determine accordingly, the 
ſeller ſhall forfeit twelve pence for every pound the ſaid caſk ſhall weigh 
more than the tare ſo marked on the fide and bottom of the ſaid caſk. 
And incaſe the tare is not branded as aforeſaid on the ſaid caſk, the ſeller Forfeiture of 
ſhall forfeit the butter contained in ſuch caſk, one moiety of which forfeiture te butter. 
ſhall go to the buyer, and the other moiety to the poor of the pariſh where 


the ſaid butter ſhall be fold or expoſed to ſale. 


2. If any buyer ſhall for his own lucre and gain endeavour to oblige the Buyer demand- 
ing allowance 


perſon who expoſed the ſaid butter to ſale, to make any greater allowance 4% ance 
than the tare marked on the caſk as aforeſaid, ſuch buyers notwithſtanding ; 
any contract with the ſeller, being thereof convicted, before the next juſ- 
tice of the peace of the county, city, or town where ſuch butter ſhall be 
expoſed to ſale, by the oath of one credible witneſs other than the parties 
concerned in the ſale of ſuch butter, ſhall forfeit ten pounds, to be levied by 
diſtreſs and ſale of the goods of the party offending by the warrant of ſuch 
juſtice before whom the party was convicted, over and above the price of 
the butter, one moiety whereof ſhall be paid to the informer, and the 
other moiety to the poor of the pariſh where ſuch offence ſhall be com- 
mitted. | | 
3. No perſon ſhall pack up or mix old butter with new, or uſe bay- ſalt ising oid 
inſtead of white in packing it, or greater quantities of ſalt than melts in butter with 
working it up, and perſons ſo offending, and every perſon expoſing to 
{ale ſuch butter ſo packed up contrary to this act, ſhall forfeit ten ſhillings 
for every hundred weight of butter, and ſo proportionably for every greater 
or leſſer quantity that ſhall be in every ſuch caſk, one moiety to the inſor- 
mer, the other moiety to the poor of the pariſh, to be recovered in the ſame 


manner as the other penalties in this act are recoverable. | 

4. Every perſon melting tallow ſhall ſet with a branding iron upon the fide Tare of ta- 
and bottom of every tallow caſk the exact tare of ſuch caſk, and alſo ſhall 19w-calb> 
brand upon the ſide of the ſaid caſk, the firſt letter of the chandler or maſ- 
ter's chriſtian name and his fir-name at length with an iron brand, with a 


mark for the city, town, village, and pariſh wherein he lives, at which tare 


the buyer ſhall be obliged to take the ſame. 
P 2 But 
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Buyer object But if ſuch buyer ſhall at the time of the delivery object againſt the ſaid 

1". tare, it ſhall be lawful for the buyer to ſtrip ſuch caſks as he ſhall ſuſpect 
to be above the tare ſo marked, if after the ſtripping of ſuch caſks any of 
them ſhall be found to weigh more than the tare 1o branded, the {eller 
ſhall forfeit one ſhilling for every pound the caſk ſhall weigh more than 
the tare ſo branded, to be recovered and diſtributed as the other penalties 
herein before mentioned. 


Caſks not And if ſuch chandler or melter of tallow or other perſons expoſing tallow 

branded. to ſale, ſhall expoſe to ſale any caſk of tallow not having the tare and the 
chriſtian-name and ſir- name of the perſon melting ſuch tallow as before di- 
rected, ſuch perſons ſo offending ſhall forfeit for every ſuch offence, ten 
ſhillings for every hundred weight of tallow and ſo proportionably, one half 
to the informer, the other moiety to the poor of the pariſh, to be recovered 
in the ſame manner as the other penalties in this act. / 6. 

Charges of 5. Where the buyer of butter and tallow will have the caſk ſtripped, if 

{tripping the tare upon ſtripping be found to anſwer according to the brand, the buy- 
ers ſhall pay the charges of ſtripping ; but if the tare be more than the 
brand, then the ſeller is to pay for ſuch ſtripping. /. 7. 

Mixing tallow. 6. If any chandler or perſon rendring or packing of tallow, ſhall mix 
any unmerchantable tallow in any caſk of tallow, ſuch perſons ſo offending, 
ſhall forfeit for every ſuch offence ten ſhillings for every hundred weight of 
tallow that ſuch caſks ſhall contain, and fo proportionably for a greater or 
lefler quantity; one half to the informer, and the other moiety to the poor 

of the pariſh, to be recovered before the chief magiſtrate of any city or 
town, or any juſtice of the peace as aforeſaid, upon the oath of two credi- 
ble witneſſes at leaſt, ſkilled in the ſaid commodities. /. 8. 

Taking allow- 7. By the 4 Geo. 1. c. 12. Every perſon who ſhall buy or ſell caſks of 

3 above VE butter at any greater or leſſer tare, or ſhall give or take any greater allow- 
ance than the tare branded on ſuch caſks, notwithſtanding any contract be- 
tween them, being thereof convicted, before the next juſtice of the peace 
for the county, city, or town, where ſuch butter ſhall be expoſed to ſale, by 
the oath of one credible witneſs, ſhall forfeit ten pounds, to be levied b 

_ diſtreſs and ſale of the offenders goods, by warrant under the hand and 
ſeal of ſuch juſtice. /. 2. 

Buyers or ſell- 8, Juſtices of the peace may, if they ſee cauſe, compel ſuch buyers or 

ers 10 make ſellers of butter, to make oath, whether the ſaid butter was bought bona 
fide at the tare branded on the caſks, and whether any and what allowance 
was given for the ſame; and in caſe of refuſal the parties fo refuſing ſhall 
forſeit ten pounds, the aforeſaid ſevera] penalties to be recovered, levied, 

and diſpoſed of in the ſame manner as the penalty againſt the buyer by the 

| | afore-recited act is recoverable. / 2. | os 
Trial at a pub- 9. And by 10 Geo. 1. c. 9. All caſks of tallow and butter, before the 
2 6 ſame be fold in or exported from any ſea- port, ſhall be brought to ſome pub- 
: lick weigh-houſe, of ſuch ſea-port by this act appointed, there to be tried 
proved and weighed by ſuch weigh-maſter or his deputy, who are required 
ſtrictly to inſpect the ſame, and before they mark or brand the fame to ſee 
that ſuch butter and tallow be merchantable, and made up according to the 
known laws of this kingdom. /. 12. 


— 
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+0. And in caſe any ſuch goods ſhall not appear to be merchantable or ſo Unmerchanta- 

made up, ſuch weigh-maſters or their deputies are required to carry ſuch ble ferfcited. 
butter and tallow, with the perſon who brought the ſame to be weighed be- 
fore ſome neighbouring juſtice of the peace or the chief magiſtrate of the 
place, who is hereby impowered to inquire tnto the ſame, and if ſuch goods 
ſhall upon examination and inſpection or due proof appear to him to be un- 
merchantable or made up contrary to law, he ſhall adjudge the faid goods 
forfeited, one moiety to the poor of the pariſh, and the other to the infor- 


Mer. | 

11. And if ſuch juſtice or chief magiſtrate ſhall be doubtful of the qua- Examination. 
lity of ſuch butter or tallow, or if either party require the ſame, ſuch juſ- 
tice or chief magiſtrate is required to ſummon, examine, and hear up- 
on oath two able merchants of the place in relation to the nature and quali- 
ty thereof. 

12. And when ſuch butter and tallow ſo brought to be weighed purſuant How to be 
to this act, ſhall appear to ſuch weigh-maſter or his deputy to be merchant- Yn 
able and made up according to law, ſuch weigh-maſter or his deputy ſhall 
weigh the ſame, and mark on the head and fide of each caſk the groſs weight 
thereof, and on the ſide thereof brand the name of ſuch place ot export, to- 

her with the firſt letter of the chriſtian- name and the ſir- name at length 
of ſuch weigh-maſter as an office mark. NN 

13. And alſo by the act, 12 Geo. I. c. 5, Whenever any tallow or but- 
ter are brought before the chief magiſtrate or juſtice of the peace by any 
weigh-maſters or their deputies, as appearing to them to be unmerchantable 
purſuant to the former act, [10 Ges. 1. c. .] the ſaid juſtice or chief ma- ; 
giſtrate is required to iſſue a ſummons in writing to the perſons that brought ans mg * 
the ſame to be weighed and tried, or to the perſon to whom the ſaid goods : 
ſhall belong, to appear before him and attend ſuch trial, and if fuch per- 
fons ſhall neglect to appear according to ſuch ſummons in ten days after 
ſuch ſummons or notice, the ſaid juſtice, or chief magiſtrate is required to 
proceed as by the ſaid former act is directed. . 4, | 

14. And in caſe the ſaid juſtice or chief magiſtrate upon viewing and Examination. 
trying the ſame, ſhall have any doubt of the quality of the ſaid goods, it 
ſhall be lawful for ſuch juſtice or chief magiſtrate to ſummon two able 
merchants of the place, and two other perſons ſkilled in ſuch commodities, 
to examine in relation to the quality of the ſaid goods according to the ſaid 
former ac i \ 35 tives oft 1 e 48 fe RS: 

15. And if ſuch merchants or other perſons ſhall neglect to attend upon neglecting to 
ſuch ſummons according to the ſaid former act without aſſigning ſome ſuffi- *tend. 
cient or ſpecial cauſe for their not attending or being examined, every perſon 
fo neglecting or refuſing ſhall forfeit ten ſhillings, to be recovered and levi- 
ed in ſuch manner as is herein before mentioned, and diſtributed among the 
poor of ſuch pariſh where ſuch goods were feized. © - _ 

Whenever any caſk or caſks of butter or tallow are ſeized or brought for No repleyin, 
trial before the magiſtrate or juſtice of the peace or ſeneſchal, or are con- | 
demned by them, or whenever any diftre(s ſhall- be taken purſuant to this 
or the former acts, no repleyin ſhalt lie, but the judgment of the magiſ- 
trate or juſtice ſhall be concluſive, | W 
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IV. Exporting of butter and Tallow. 


1. By the 2 Geo. 1. c. 16. If any perſon ſhall carry any caſks of butter 


y | | | 
or tallow to any cuſtom-houſe, or place appointed for loading or diſcharging 
of goods, with an intent to export the ſame, on which caſks the tare thereof 


is not branded as by this act is required, all ſuch caſks and the butter and 


tallow therein contained, fhall be forfeited to any perſons who ſhall ſeize the 


ſame and give information thereof to any juſtice of the peace or chief ma- 
ſtrate within their reſpective juriſdictions, which ſaid juſtice or chief ma- 


giſtrate ſhall proceed to examine the ſame. 
2. And if it ſhall appear by the oath of one credible witneſs that the tare 


of fuch caſks was not branded on the ſame purſuant to this act, ſuch juſtice 
or chief magiſtrate ſhall adjudge ſuch caſks and the butter and tallow therein 


contained to be forfeited, one moiety thereof to the informer, and the other 
moiety to the uſe of the poor of the pariſh where ſuch caſks of butter and 


tallow ſhall be ſeized. / 
3. No land-waiter or alder of the revenue, intruſted with the loading or 


putting on board any butter or tallow in order to be exported, ſhall permit a- 
ny caſks of butter or tallow to be ſhipped or loaden on board any ſhip, boat, 
or veſſel in order to be exported, unleſs the tare of ſuch caſks be branded 
thereon purſuant to this act, and if any ſuch land-waiter or officer of the re- 
venue ſhall offend therein, and be thereof lawfully convicted on any indict- 
ment in he court of king's bench, or at the aſſizes to be held for the coun- 
ty, city, or town where ſuch offence was committed, ſuch land-waiter or of- 
ficer of the revenue ſhall be uncapable of ſerving his Majeſty, &c. in 
any employment in the revenue during three years after ſuch conviction. 


. lo. 


4. By the 10 Geo. 1. c. 9. If any perſon ſhall attempt to export, or lay 
upon any wharf or key in order for exportation, any butter or tallow caſks 
not branded and marked as aforeſaid, ſuch butter and tallow and the caſks in 
which the ſame are made up ſhall be forfeited, and may be ſeized by the 
weigh-maſter of the place or his deputy, and upon due proof ſhall be con- 
demned and fold by the chief magiſtrate of the place or ſome neighbouring 
juſtice of the peace, and one moiety of the money ariſing by ſuch ſale paid 
to the perſon who ſhall ſeize the ſame, and the other moiety to the uſe of the 
poor of the pariſh where ſuch offence ſhall be committed. /. 16. 

5. And by the 12 Geo. 1. c. 5. No perſon ſhall buy or ſell for exporta- 
tion, auy tallow or butter made up in caſks within any city, town, liberty 
or diviſion where there are weigh-maſters or their deputies appointed purſu- 
ant to this or former acts, ſuch tallow or butter not being weighed and 
branded by ſuch weigh-maſters or their deputies, and perſons ſo offend- 
ing, being thereof convicted in manner before mentioned, ſhall forfeit 


the butter or tallow ſo bought or ſold, to be diſtributed in manner afore- 


ſaid. / 2. 


6. Alſo by the act, 13 Geo. 2. c. 12. If any perſon ſhall carry or convey 


any caſks of butter or tallow to any cuſtom-houſe, or to any other place for 
eee loading 


loading or diſcharging of goods, with an intent to export the ſame, on which 
caſks the weigh-maſters brands ſhall not be marked or branded thereon, as 
by fat. 8 Geo. I. c. 7. 10 Geo. 1. c. 9. & 12 Geo. 1. c. 5. are required and 
directed, all ſuch caſks- of butter and tallow, as alſo the butter and tallow 
therein contained, ſhall be forfeited to any perſon who will ſeize the fame Any perfor: 
and give information thereof to the mayor or other chief magiſtrate of the ſeize. 
city or town- corporate where ſuch cuſtom-houſe or place of export lies, and 
in ſuch places where there is no ſuch mayor or chief magiſtrate to ſome neigh- 
bouring juſtice of the peace, who are hereby required within. their reſpec- 


tive juriſdictions to examine the ſame without loſs of time. 
7. And if it ſhall appear upon oath, that the ſaid caſks of butter or tal- 


low or any of them were intended for exportation, and that they are not 
branded as this and the ſaid former acts require, ſuch mayor, Sc. ſhall de- 
clare and adjudge, without favour or affection, ſuch caſks and the butter and 
tallow therein contained to be forfeited, one moiety to the informer, and Forſcited. 
the other to the poor of the pariſh Where ſuch ſeizure ſhall be made. /. 7. 


A warrant. to. levy the forfeiture for mixing old. butter with new. 


To the conſtable of — 


\ | 

County of "\ORASMUCH as it hath been duly proved before me this: 
to wit, day, upon oath, by A. B. of — that C. D. of . 
did, on Wedneſday laſt, being the ſecond day of this inflant. Auguſt, at K. in 
the county aforeſaid, expoſe to ſale to E. F. of two caſks of butter 
mixed with old and new butter, [or worked up with bay-ſalt inſtead of white, 
and ſo forth, as the caſe is] contrary, to the form of the flatute in that caſe- 
made and provided; by reaſon whereof the ſaid C. D, hath forfeited the ſum: 
of ten ſhillings for every hundred weight of butter in the ſaid: caſks, and it 
hath alſo been proved before me this.day, by the oath of the aforeſaid A. B. that 
there was in the ſaid. two taſks, tus hundred weight of butter; wherefore, the 
faid forferture in the whole comes. to the ſum of twenty ſhillings : Theſe are: 
therefore, in his Majeſty's name, to command you forthwith to levy: the: ſaid' 
Sum of twenty. ſhillings, on the goods and chattels of the ſaid C. D. by diſtreſs. 
and ſale thereof, rendering the overplus, if any be; and that you pay one moie- 
ty thereof to the church-wardens.of the pariſh of [where the offence: 
was committed] for the uſe of the poor of their ſaid pariſh, and the other moie- 
iy to the ſaid A. B. who informed me of the ſaid. offence: Hereof fail not. 


Grven, and ſo forth. 


A warrant: to levy the penalty for ſelling: caſæs of butter at other: 
tare than is branded. | 
To the: conſtable of — 
County of XITHEREA S' A. B. of C. in the county aforeſaid, hath 


| to wit, 'Y this preſent Day been duly convifted before me, upon 
oath, for that he did on Wedneſday laft, being the ſecond. day of this inſtant: 
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Auguſt, at K. in the ſaid county, ſell unto D. E. of 
butter, at greater or other tare than was branded on the ſaid caſks, [as the 
caſe is] contrary to the ſtatutes in that caſe made and provided; "by reaſon 
whereof, the ſaid A. B. hath forfeited the ſum of ten pounds: Theſe are 
therefore, in his Majefly's name, to require you forthwith to levy the ſaid ſum 
of ten pounds on the goods and chattels of the ſaid A. B. by diftreſs and ſale 
thereof, rendering the overplus, if any be, and that you: pay one moioty there- 
of unto tha ſaid D. E. of who informed me of the ſaid offence, and 
the other moiety to the church-wardens of the pariſh of K. aforeſaid, for 
the uſe of the poor of their ſaid pariſh. Hereof fail not. Given, and ſo forth. 


A warrant to levy the forfeiture on a weigh-maſter branding caſks 


not made according to law. 


To the Conſtable of 


County of O RAS MUCH as it hath been duly proved before me 
to wit, this day, upon oath «hat A. B. of C in the county afore- 
ſaid, a publick weigh-maſter, did, on the ſecond day of this inſtant Auguſt, 
at C. aforeſaid, weigh and brand four caſks for packing of butter, not made 
and branded according to law, whereby he bath forfeited the ſum of twenty 
ſhillings for each caſt, wherefore the whole: forfeiture comes to four pounds: 


Theſe are therefore [as in the foregoing warrant.] 


A warrant. to levy the forfeiture for having more or leſs than 
| twelve hoops. on a tallow-caſk. 


To the. conſtable of and keeper of his Majeſty's gaol at K. 


County of F SMUCH as it hath been this day duly proved be- 
to wit. 

ſaid, did, on the ſecond day of this inflant Auguſt, at C. aforeſaid, ſell [or 
.expoſe to ſale, or export, or attempt to export] one raſk of tallow, whereon 
there were more [or leſs] than twelve hoops, [or, whereon the perſon's name, 


Fore me upon oath, that A. B. of C. in the county afore- 


and place of abode, that made up the tallow, was not branded] contrary 79 


-the form of the flatute ; whereby he hath Forfeited the ſum of five ſhillings : 
"Theſe are therefore, in his Majeſty's name, to command you forthwith to levy 


the ſaid ſum of five ſhillings on the goods of the ſaid A. B. by diſtreſs and 
ſale thereof, rendering the overplus ; and that you pay one moiety thereof 10 C, 


D. of C. aforeſaid, who informed me of the ſaid offence, and the other moiety 
70 the church-wardens of the pariſh of C. aforeſaid [where the offence was 


committed], for the uſe of the poor of the ſaid pariſh; and if no ſufficient 
Aiſtreſs can be had, you are to take and apprehend the ſaid A. B. and deliver 
him ſafely to the keeper of his. Majeſty's gal at K. in the county aforeſaid, to be 
Kept there for ten days; and you the ſaid, keeper, are hereby required to re- 
carve the ſaid A. B. and to keep bim Jafely, in your cuſtody, during that time. 


Hereof fail not. Given, and fo forth. 
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Butter and Tallolbz. 121 


A Warrant to levy the forfeiture for buying caſks not branded by 
a weigh-maſter. 


'To the conſtable of | 


County of KY ASMUCH as it hath been duly proved before me this 
to wit. ; IL day, upon oath, that A. B. of C. in the county aforeſaid, 
aid on the ſecond day of this inſtant Auguſt, at C. aforeſaid, buy of C. D. of 
E. in the jaid county, three barrels or caſks for packing of butter, not weigh- 
ed and branded by any publick weigh-maſter, contrary to the form of the fla- 
tute ; whereby he hath forfeited the ſum of five ſhillings for each caſk, where- 
fore the whole forfeiture comes to fifteen ſhillings : Theſe are therefore, in his 
Majeſty's name, to command you, forthwith to levy the ſaid ſum of fifteen ſbil- 
lings, on the goods of the ſaid A. B. by diſtreſs and ſale thereof, rendering the 
overplus ; and that you pay one moiety thereof to E. F. of C. aforeſaid, who 
informed me of the ſaid offence, and the other to the church-wardens of the 
pariſh of C. aforeſaid, for the uſe of the poor of the ſaid pariſh, Hereof fail 
not. Given, and ſo forth.“ 7 


The like warrant, mutatis mutgndis, for ſelling caſks not branded, 


A warrant to levy the forfeiture for a weigh-maſter's marking 
caſks falſly. | 


To the conſtable of 5 


County of ORASMUCH as it hath been duly proved before me this 
to wit. day, upon oath, that A. B. of C. in the county aforeſaid, 
. weigh-maſter, [or deputy weigh-maſter] did, on the ſecond day of this inſt. 
Auguſt, at C. aforeſaid, falſly mark ten caſts, as containing more [or leſs] than 
the true weight, contrary to the form of the flatute, whereby he hath forfeited 
the ſum of ten ſhillings for every caſk, wherefore the whole forfeiture comes to 
Jive pounds Theſe are therefore, [as in the laſt warrant.] — | 


T. 
8 l 
N 


A warrant to levy the forfeiture for making up tallow in caſks not 
branded. ae | 


To the conſtable of 


» 


County of F ORASMUCH as it hath been duly proved before me this 
to wit. day, upon oath,” that A. B. of C. in the county aforeſaid, 
did, on the ſecond day of this inſtant Auguſt, at C. aforeſaid, make up one 


caſk of tallow, and expoſe the ſame to ſale ,[or attempt to export it] in @ caſt 
f | | ; nos 


& + 
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Writter and Tano. 


not branded by a public weigh-maſter, contrary to the form of the ſtatute, 
whereby be bath forfeited the ſim of tan. ſhillings : Theſe are therefore, (as 
in the foregoing warrant.] | 


A warrant for levying the forfeiture, for buying caſks of tallow or 
butter for exportation, not being weighed and. branded. by the 
weigh-maſter of the place. | 


To the conſtable Of —— 


County of 1 RASMUCH as it hath been duly proved' before me this 
%s wit. F day, un 04th, that A. B. of C. in the county aforeſaid,, 
did, an the [trond day of this inflant Auguſt, at C. aforeſaid, * wo cofks f 
rallow for, butter} for exportation, withour berng weighed and branded by the 
publick weigh-maſter of tbe ſuid place, contrary to the form of the ſtatute, 
whereby he hath forfeited the ſaid tallow for, butter] theſe are therefore, in: 
his Ange name; io command yu forthwrth to /erze the ſaid two caſs of tal. 
low, [or butter] and to {ell the fame for the gf your can get, and to pay one 
moiety of the money ariſing thereby unto C. D. of C. aforeſaid, who informed me 
of the ſaid offence ; and the other motety to the church-wardens- of the pariſh of 
C. aforeſaid, for the uſe of the poor of the (aid pariſh.. Hererf fail not. Given, 
and ſo forth.” | 


A warrant to levy the forfeiture,. for packing butter or tallow 
in caſks,, that had been: marked,, without weighing the ſame 
a new. 8 

To the conſtable of | 


County of LORASMU CH as it hath been duly proved before me, this 
co wit. J day, upon oath, that A. B. of C. in the county aforeſaid; 
did; on the ſecond day. of this inſtant Auguſt, at C. aforeſaid; pack up butter 
[or Tallow} in a: caſt, which had beew formerly tried; marked and emptied, 
without toeightng, marking, and branding the ſame a-new, contrary to the 
form of the flatute, whereby he bath forfeited: the ſum of: ten ſhillings :- Theſe 
are therefore, in his Majeſty's name; to command" you, forthwith- to Ihuy».the 
ſaid: ſum of ten ſhillings on- the gocds of the” ſaid N. B. hy diftreſs and ſale 
thereof, rendering the overplus:;, and that you pay one: motety:thereof 10 C. D. 
of C. aforeſaid, who informed me of the ſaid offence"; and the other moiety 10 
the church-wardens of the pariſh of C. aforeſaid; for the uſe of the poor of 


the ſaid pariſb : Hereof fail not. Given, and ſo forth.” 


A ſummons to the owner of butter, ſeized: as unmerchantable. 
To A. F. of — 
7HEREAS C. D. weighmaſter of the town of E. in 


the county aforefaid, did, on the ſecond day of this int. 
n | Auguſt, 


County of } | 


[to wit. 


Butter and Callobb. 


Auguſt, ſeize, and bring before me three barrels of butter [or tallow, or but- 
ter, or tallow-caſks] as appearsng unto him unmerchantable : Theſe are therefore 
#0 inform you, that J inteud to view and examine into the quality of the ſaid 
goods, on the———— Day of at eleven of the clock in the forenoon, at 
my houſe, in —— tn the preſence of two merchants, and two other perſons, 
filled in ſuch commodities, where you may attend, if you think fit, to ſee 
awhether the ſaid goods will be condemned, or diſcharged. Dattd this | 


Day of ; | 
Note, There muft be ten days between the ſummons, and the day of trial. 


A ſummons to two merchants, and two other perſons, to view 
goods ſeized. 


To A. B. C. D. 
County of W HERE AS there have been ſeized, and brought before 


to wit. me three barrels of butter [or tallow, or butter or tal- 
low-caſks] as appearing unmerchantable : Theſe are therefore to require you to 
meet me at my houſe, in on the day of at Eleven of the 
clock in the forenoon, to view and examine the ſaid goods, and to give your 
opinion, whether the ſame are merchantable or not. Dated (and /o Ind. T 


A warrant to levy the forfeiture, for not attending on ſuch ſum- 
mons. | 


To the Conſtable of 


County of | HEREAS on the Day of —— 7 1ſued 
to wit. J my ſummons, directed to A. B. and C. D. merchants, 


and E. F. and G. H. requiring them to appear at my houſe, in on the —— 
day of at eleven of the clock in the forenoon, to view and examine three 
barrels of butter, [or tallow, or butter or tallow-caſſs] ſeized and brought be- 
fore me as unmerchantable ; and the ſaid A. B. neglefed to appear, although 
.duly ſummoned, us appeared to me, upon vath, whereby the ſaid A. B hath 
forfeited the Jum of ten ſhillings : Theſe are therefore, in his Majeſty's name, 


to command you 'forthwith o levy the ſaid ſum of ten ſtillings an the goods 


.of the ſaid R. B. by diſtreſs and ſale thereof, rendering the overplus ; and that 
you pay the. fame to the church-wardens of the pariſb of —— for the uſe of 
the poor of the faid puriſb : Hereof fail not. Given (and ſo forth.) | 


A warrant to levy the forfeiture on coopers, for not branding but- 
ter- caſks, or making caſks of wood not allowed by law. 


County of } Þ ORASMUCH 48. it hatb been duly proved before me this 


— 0 Wit, day, upan oatb, that A. B. of C. in the county aforeſaid, 
22 cooper, 


123 
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Butter and CTallotb. 
_— hath lately at C. aforeſaid, made ten caſes for packing of butter, for 


ſale or export, and did not brand on the ſaid caſks the ſirſt letter of bis chriſtian- 


name, and his fir-name at length, aud the place of his abode, as the flatute di- 
refs, [or, made ten caſks for packing of butter, for ſale or export, of wood 
not allowed of by law] whereby he hath forfeited the ſum of five ſhillings for 
each caſk ; wherefore the whole forfeiture comes to fifty ſhillings : Theſe are 
therefore, in his Majeſty's name, to require you forthwith to levy the ſaid ſum 
of fifty ſhillings on the goods of the ſaid A. B. by diftreſs and ſale thereof 
rendering the overplus ; and that you pay one motety thereof to C. D. of C. a- 
foreſaid, who informed me of the ſaid offence ; and the other motety to the 
ehurch-wardens of the pariſh of C. aforeſaid, for the uſe of the poor of, the- 
ſaid pariſh : Hereof fail not. Given (and fo forth.” 


A warrant to levy the forfeiture on. a weigh-maſter, for weighing: 
and. branding butter-caſks, not made and branded. by the coo- 
per, according to law. | CRY 


To the conſtable of —.. 


County of j FE ORAS MUCH as it hath been duly proved before me this 


to wit. day, upon oath, that A. B. weigh-maſter of C. in the county 
aforeſaid, did, on the ſecond day of this inſtant Auguſt, at C. aforeſaid, weigh 
and brand ten caſks for packing of butter, not branded | or not made] by the 
cooper, according to law, whereby be hath forfeited the ſum of twenty ſhillings 


for each caſk ; wherefore the whole forfeiture comes to ten pounds. Theſe are 


therefore [as in the next foregoing warrant.] 


A warrant to levy the forfeiture for a weigh-maſter,. branding but- 


ter or tallow-caſks with. numeral letters. 
To the conſtable of —.. 


County. of } LORASMU CH. as it: hath been duly proved before me this 
to wit. day, upon oath, that A. B. weigh-maſter of C. in the county 

aforeſaid, hath branded the tare on three tallow [or butter] caſks, by marking 

the ſame with numeral letters, contrary to the form of the flatute, whereby he 


hath forfeited the ſum of five ſhillings for each caſk; wherefore- the abbole 


forfeiture. comes to fifteen ſbillings : Theſe are therefore [as in the foregoing 


warrant. ] 


A warrant to levy the forfeiture on a cooper, buying butter at the 


weigh-houſe where he is employed. 


To the conſtable of ——. 


County of } FD ORASMUCH as it hath deen Aly proved before me this 


—t0 wit, day, upon oath, that A. B. who-is the cooper [or who is] 


Tm 


employed at the weigh-bouſe, for weighing butter and tallow, in the toun of C. 
in thc county aforeſaid, did on the ſecond day of this inſtant Auguſt, buy (ſell, 
contract, or treat for] one caſk of tallow, [or: butter] at the weigh-houſe where 
he is employed, contrary to the form of the ſtatute, whereby he hath forfeited the 
ſum of twenty ſhillings :. Theſe are therefore [as in the foregoing warrant.]“ 


A. warrant. to levy the forfeiture on a weigh-maſter, for buying 
| butter, tallow, or hides. 


To the conſtable of s. 

County of ORASMUCH as it hath been duly proved before me this 
to wit. day, upon oath, that A. B. weigh-maſter for the town of 

C. in the County aforeſaid, did; on the ſecond day of this inſtant Auguſt, at 
C. aforeſaid, buy [ ell, contract, or treat for] one caſk of tallou, [or butter, 
or two green or ſalt hides] at hrs weigh-honſe aforeſaid, whereby be hath for- 
Feited the ſaid goods : Theſe are therefore, in his Majeſty's name, to command 
you forthwith to. ſeize the ſaid caſk of tallow, [or butter, or the ſaid two 
green or ſalt hides] and to ſell the ſame. for the moſt you can get; and to pay 
one moiety thereof to C. D. of C. aforeſaid, who informed me of the ſaid of- 
fence; and the other motety to the church-wardens of the pariſh af C. afore-- 
ſaid, for the uſe of the poor of the Jaid.pariſhs Hereof fail not. Given (and: 
fo fortb. ). | | eee e . 


Wuping of Titles. 


E By the common law. 
II. By ftatute. 


J. By the common law,. 


IT ſeemeth to be an high offence at common law, to buy or ſell any Poubtſul titles 
4 doubtful title to lands known to be diſputed, to the intent that the buy - to lands diſput- 
er may carry on the ſuit, which the ſeller doth not think it worth his while ed. 

to do, and on that conſideration ſells his pretenſions at an under rate; and 

it ſeemeth not to be material; whether the title ſo ſold be a good or bad 

one, or whether the ſeller were in poſſeſſion or not, unleſs his poſſeſſion 

were: lawful and unconteſted; for all practices of this kind are by all 
means. to be diſcountenanced, as manifeſtly. tending to oppreſſion, by 
giving opportunities? to great men to purchaſe the diſputed titles of others; 

to the great Fara the adverſe parties, who may often be unable 
or difcouraged to defend their titles againft ſuch powerful perſons; which 

238 _—_ might ſafely enough maintain againſt their proper adverſary; . 
E390;20001H: 0: M0107 HW 10 7993 10 £138 v5 
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Perſons of the I. By the ſtatute of 1 3 Ed. 1. c. 49. No per fon of tbe king's houſe ſhatt 
King's houſe. buy any title whilſt the thing 1s in diſpute; on pain of both the buyer and 
ſeller being puniſhed at the king's pleaſure. 


Pretenced 
titles, 


Buying of Titles. 


2. By 10. Car. 1 /efſ. 3. c. 15. None ſhall buy any pretenced right in any 
land, unleſs the ſeller hath taken the profit thereof one year before; on pain 
that the ſeller ſhall forfeit the land, and the buyer the value, half to the king, 


and half to him that ſhall ſue within one year. ſ. 2, 6. 


Lawfol poſſeſ- Pretenced title] But he who is in lawful poſſeſſion may purchaſe the pre- 


ſion. 


One year be- 
Fore. 


Engliſh ſta- 
dutes. 


Cartier, wko 


Taking or doe 
maging goods, 


Forfeit treble 
value. 


Prices of car- 
riage. 


tended title of any others. 32 H. 8. c. 9. J. 4. 


One year before] But no conveyance made by one who hath the unconteſt- 


ed poſſeſſion, and undiſputed abſolute propriety of lands, is any way with- 


in the meaning of this ſtatute. 1 Haw. 265. 


3. And the offence of buying of titles may be laid in any county, at the plea- 
ſure of the informer. 31 El. c. 5. ſ. 4. | 


By the 10 Car. 1. /eff. 3. cap. 15. ef. 1. All ſtatutes heretofore made 
in England concerning maintenance, champerty, and embracery, now in 
force, ſhall be put in execution in Treland. 


Catriers. 


I. LL perſons carrying goods for hire, as maſters and owners of ſhips, 
A lightermen, ſtage coachmen, and the like, come under the deno- 
mination of common carriers; and are chargeable on the general cuſtom of 
the realm, for their faults or miſcarriages. 1 Bac. Abr. 343. 
2. 28 Hen. B. cap. 22. ect. J. If any perſons take upon them the carry- 
ing or conveying of any wine, goods, or merchandiſes by land, in cart, wain, 
or otherwiſe, and do take or wilfully periſn any caſſc or parcel of any ſuch 


wines, goods, or merchandiſes to them delivered, to be carried or tranſport- 


ed to any place of this dominion by land, they ſhall forfeit to the owners of 
the faid wines, goods, or merchandiſes, as often as they ſhall offend, as 
much money as they ſhould have for the freight, conveying and carriage of 


all wines, goods, and merchandiſes, to them at that time delivered, to be 


conveyed or carried either by water or by land, and the treble value of 
that they take or wilfully periſh of the ſaid wines, goods, or merchandiles, 
and over that to forfeit five pounds, the one moiety.theredf to the king, 
and the other moiety to the party that will ſue for the ſame, in any of the 
king's courts by action of debt or otherwiſe, wherein no eſſoign, Sc. ſhall 
be allowed. | 
None of the perſons before named ſhall take or receive any ſums of 
money, or any other thing for the freight, carriage, or conveying of any 


merchandiſes, but ſuch wages as they in time paſſed have been moſt com- 


monly 


Catriers. | 127 
accuſtomed to receive for the freight and carriage of any ſuch 
or merchandiſes, upon pain to the taker. as often as he ſhall offend in the 
fame, thirteen ſhillings four-pence, the one half thereof to the king, and 
the other half to the party that will ſue for the fame in any of the king's 
courts, or. before the king's commitlioners, by action of debt or otherwiſe, 
wherein no eſſoign, Sc. ſhall be allowed. / 8. 

And he ſhall. not evade the law, by refuſing to carry goods at the prices-Refuſing to 
limited. For if a common carrier, who is offered his hire, and who hath ©?" 
convenience, refuſes to carry goods, he is liable to an action in the ſame 
manner as an innkeeper who refuſes to entertain a gueſt, or a ſmith who 
refuſes. to ſnoe a horſe. r Bar. Abr. 344. 

So an action will he againſt a common. ferryman, who refuſeth to earry 
paſſengers. id. | 

But if the porter puts up the box of a paſſenger behind a ſtage coach, 
and the maſter as ſoon as he knows: of it ſays, that he is already full, and 
refuſes to take the charge of it, the maſter ſhall not be liable. For this ids 
the ſame with an hoſt who refuſeth his gueſt, his houſe being full, and yet 
the party ſays he will ſhift, or the like, if he be robbed, the hoſt is dif-- 
charged. 2d. | 

So a carrier may refuſe to admit goods into his warehouſe at an unſeaſon- 
able time, or before he is ready to take his journey; but he cannot refuſe to 
do the duty incumbent upon him by virtue of his publick employment. - 

L. Raym: 692. 


3. No carrier with any horſe or horſes, nor waggon- man, carman, or wain- Carrier travel - 
man, with their reſpective carriages, ſhall by themſelves; or any other, tra- ing on fund. 
vel on the lord's day; on pain of 205. on conviction in ſix months, before 
one juſtice, (or mayor) on view, or confeſſion, or oath of two witneſſes, to 
be levied by the conſtable or church wardens by diſtreſs; to the uſe of the 
poor, except that the juſtice may reward the informer with any ſum not ex- 
ceeding a third part. Will. 3. cap. 17. 

4. It hath been holden, that a carrier imbezilling s Whieh he has Carrier imbez- 
received to carry to a oertain place, is not guilty of felony, beeauſe there OY * 
was not a felonious taking; but is liable only to a civil action. 1 Haw. 

90. 
wet, hath been reſolved, , that if a carrier open a pack, and take out Carrieropening. 
part of the goods, with intent to ſteal it, he may be guilty of felony; in N. 
which cafe it may be faid, not only that ſuch poſſeſſion of a part diſtin&t 
from the whole, was gained by wrong, and not delivered by the owner; but 
alſo that it was obtained baſely, fraudulently, and clandeſtinely, in hopes 
to prevent its being diſcovered at all, or fixed upon any one when difeovered. 

1: Haw. 90. | _ | 

6. Alſo it ſeems clear, that if a carrier, after he has brought the goods to Carrier fealing 
the place appointed, take them away again ſecretly, with intent to ſteal hs 5 
them, he is guilty of felony; becauſe the poſſeſſion, which he received place. 
from the owner, being determined, his ſecond taking is in all reſpects the 
fame, as if he were a meer ſtranger. 1 Haw: go; 

7. Allo it hath been reſolved; that if goods be delivered to a carrier, to carmug to 
Be carried to a certain place, and he carries them to another place, and diſ- another place. 
poſeth of them to his own uſe, that this is felony; becauſe this declareth 
that his intention originally was not to take the goods, upon the agreement 

and 
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and contract of the party, but only with a deſign of ſtealing them. KAelynge. 

82. | 
8. Where goods are delivered to a carrier, and he is robbed of them, he 
ſhall be charged, and anſwer for them, by reaſon of the hire: And this was 
at the common law, before the hundred was anſwerable over to him; be- 
cauſe ſuch robbery might be, by conſent and combination, carried on in 
ſuch a manner, that no proof could be had of it. 1 Saſk. 143. 

And altho' it may be thought a hard caſe, that a poor carrier who is rob- 
bed on the road, without any manner of default in him, ſhould be anſwer- 
able for all the goods he takes; yet the inconveniency would be far more 
intolerable, if he were not ſo: for it would be in his power to combine with 
robbers, or to pretend a robbery, or ſome other accident, without a poſſi- 
bility of remedy to the party; and the law will not expoſe him to ſo great 
a temptation, but he muſt be honeſt at his peril. 12 Mod. 482. 
Otherwiſe loſ®= g. And generally, if a man delivers goods to a common carrier, to carry 
Jng or e to à certain place; if he loſes or damages them, an action upon the caſe lies 
em, againſt him; for by the cuſtom of the realm, he ought to carry them ſafely. 
1 Bac. Abr. 343. | 

And if he be a common carrier, tho' there be no agreement, or rate ſet- 
tled, or promiſe of payment; yet he ſhall recover his hire on a quantum me- 
ruit, and therefore ſhall be liable for loſs and damages. id. 

Alſo if a perſon, who is no common carrier, takes upon himſelf to carry 
my goods, tho' I promiſe him no reward, yet if my goods are loſt or damag- 
ed by his default, I ſhall have an action againſt him. id. | 

For the very taking of the goods is a general conſideration, tho' he be not 
a common carrier: and the acceptance of the goods makes him liable. 
Show. 104. | 


Goods deliver- 10, A delivery to the carrier's ſervant, 1s a delivery to the carrier; and if 


ed to the car- : : g . : 
rier's ſeryant. goods are delivered to a carrier's porter, and loſt, an action will he againſt 


the carrier. Read. Car. | 
Loon 7 4. II. If a box is delivered generally to a carrier, and he accepts it, he is 
the carrier. anſwerable, though the party did not tell him there is money in it. But if 
3 the carrier aſks, and the other ſays no, or if he accepts it conditionally, pro- 
are. vided there is no money in it, in either of theſe caſes the carrier is not li- 
able. Str. 145. | 
If a man delivers a box to a carrier to carry, and he aſks what is in it, 
and the man tells him, a book and tobacco (as the caſe was) and in truth 
there is 1007. beſides; yet if the carrier is robbed, he ſhall anſwer for the 
money: for the other was not bound to tell him all the particulars in the 
box, and it was the buſineſs of the carrier to have made a ſpecial accep- 
tance. 1 Bac. Abr. 345. | 8 
But if a perſon, being a common carrier, receives by his book-keeper 
from another man's ſervant, two bags of money ſealed up, containing as 
was told him 200. and the book-keeper gives a receipt for his maſter to 
this effect, Received of ſuch a one two bags of money ſealed up, ſaid to 
contain 200 J. which I promiſe to deliver on ſuch a day at ſuch a place unto 
ſuch a perſon, he to pay 10s. per cent. for carriage and riſque; tho' the 
bags contain 4o0/. and the carrier is robbed, he ſhall be anſwerable only for 
200 h for this is a particular undertaking; and as it is by reaſon of the re- 
5 | 775 215 ward 


Carrier robbed. 


X 
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ward that the carrier is liable, when the plaintiff endeavours to defraud him 
of it, it is but reaſonable he ſhould be barred of the remedy, which is only 
founded on the reward. 1 Bac. Abr. 346. i | 

A man took a place in a ſtage coach, and in the journey the defendant 
by negligence loſt the plaintiff's trunk : upon not guilty pleaded, the evi- 
dence was, that the plaintiff gave the trunk to the man that drove the coach, 
who promiſed to take care of it, but loſt it: Holt chief juſtice held, that the 
maſter was not chargeable, and that a ſtage coachman is not within the cuſ- 
tom as a carrier is, unleſs the maſter takes a diſtinct price for the carriage 
of the goods, as well as of the perſons. 1 Sa/k. 282. 

But by the cuſtom and uſage of ſtage coaches, every paſſenger uſes to 
pay for the carriage of goods above ſuch a weight; and in ſuch caſe the 
coachman ſhall be charged for the loſs of goods beyond ſuch weight. 


Compn. as hy | ; | 
12. ere goods are ſtolen from a carrier, he may prefer an indictment Carrier may in- 
againſt the felon, as for his own goods; for tho' he has not the abſolute pro- u 
perty, yet he has ſuch a poſſeſſory property, that he may maintain been own property. 
of treſpaſs againſt any one who takes them from him, and ſo may indict a 
thief for taking them; and the indictment were good alſo, if it had been 
brought by the real owner. Kelynge. 39. | 
13. And there is a ſpecial caſe, wherein it is ſaid, that a man may com- Perſon ſtealing 
mir et by ſtealing his own goods delivered to the carrier, with intent Hog ae 
to make him anſwer for them ; for the carrier had a ſpecial Kind of property carrier. 
in the goods, in reſpect whereof, if a ſtranger had ſtolen them, he might 
have been indicted generally as having ſtolen the ſaid carrier's goods, and 
the injury is altogether as great, and the fraud as baſe, where they are taken 


away by the very owner. 1 Haw. 94. 


Cattle, 


So much of this title as concerns butchers in particular, may be ſeen under 
title Butchers. 


J. Concerning the bt inging of cattle into En gland. 
II. Buying and ſelling of cattle. | 
II. Stealing, killing, or maiming of cattle. 


J. Concerning the bringing of cattle into England. 


ND if any ſhall be imported, any perſon may ſeize them, and keep Cattle from 
them 48 hours; and if in that time, it be made appear to a juſtice, on 17e/41. 
the oath of two witneſſes, that they were not imported from Jreland, nor 
from any other place beyond ſea, then they ſhall be delivered on warrant of 
ſuch juſtice; but in default of ſuch proof and warrant, then to be forfeited. 
En. fl. 18. C. 2. c. 2. la FEE £0. b>512155b 27 bas :awob. bi. 
And the ſeizor, within fix days after the conviction and forfeiture, ſhall Seized aud kill. 
cauſe them to be killed; the hides and tallow he thall have himſelf, the reſt ed. 
R ſhall 


30 Cattle. 
| ſhall go to the poor, to be diſtributed by the church-wardens and overſeers, 
En. jt. 32 C, &. 4. 4 | 
He f the And the ſeizors, church-wardens, or. overſeers, neglecting their duty here- 
eleltüte. in, ſhall forfeit 40. for every one of the great cattle, and 105. for ſheep. 
and ſwine; half to the r, and half to the inſormer, by warrant of one 
juſtice, by diſtreſs; for want of diſtreſs, commitment for three months. Ez. 
A. 32 G. 2. ci 2. / 6. | | 3 
Skip forfcites, And the ſhips bringing the ſame ſhall. be forfeited, and any perſon may 
ſeixe and ſell them, half to the poor, and half for himſelf. En. ,. 20 C. 
4. 
And a juſtice of the peace may by. warrant apprehend. the ſeamen, and 
all others concerned, and commit them to gaol. for three months. 20.C. 2. 
6. Ys. 
Penalty for not And if no ſeizure is made in the diſtrict where they are firſt imported, 
kizing.. ſuch place ſhall forfeit 1004. to the uſe of the houſe of correction. En. ft. 


1 
* 


20: C.. 2. c. 7. 
Colluſion. And if & cattle come by colluſion of officers, or otherwiſe, into any 
other than the firſt. diſtrict, they. may. be ſeized there in like manner. Ex, 
ht. 20 C. 2: 6. 7. | 
Plæmunire. And perſons confederating to elude this act, ſhall incur a præmunire. 


En. ft. 20 C. 2: c. 7. 
And alſo, cattle once ſeized, and afterwards found in another diſtrict, 


may be reſeized there. En. ft. 32 C. 2. c. 2. /. 10. 
Mixed with And Englifþ cattle intermixed in a drove with Iriſb cattle, may be ſeized. 


— as Iriſb cattle. En. ſt. 32 C. 2. c. 2. . 11. 5 | 
But, finally, by Br. ft. 32 G. 2. c. II. theſe reſtrictions are taken off for. 


a time, and thereby it is enacted, that all ſorts of cattle may be im ported 
from Ireland, duty free, for five years: 


IT. Buying and ſelling of cattle.. 


Buying cattle : 2 Ahn. cap; 15. ſet. 5: No perſon who ſnall buy. cattle or ſheep in 
to fell again. any market or fair in this kingdom, fhall ſell or expoſe the ſame cattle or 
ſheep to ſale again in the ſame market or fair on the ſame day, on pain of 
forfeiting the full value of* all ſuch cattle or ſheep ſo ſold. or expoſed to ſale 
contrary to this ſtatute? the one moiety of which forfeiture to be to the 
Queen, c, the other moiety:to them who will ſue for the ſame. 

2. If any perſons in any market or fair or elſewhere, do give or- ſtrike 
earneſt for any beaſt or parcel of cattle or ſheep, if the perſon that offers- 
to ſale the ſaid cattle, do not, after. the ſtriking and receiving the ſaid earneſt, 
declare that it is a bargain, and that he is content to keep the earneſt, it 
ſhall be lawful for ſuch perſon to fell the fame to any other-perſon, notwith- 
ſtanding ſuch earneſt remaining in his hands; and no maſter or wardens of 
any corporation or fraternity of butchers, ſhall by virtue of any by-law of 
their corporation or fraternity, puniſh or fine any freeman or other perſon. 
for buying or ſelling, any - ſuch beaſt, cattle, or ſheep, where earneſt was 
laid down; and. was declared to be agreed. to and acccepted as earneſt. 


ect. 6. 
0 3. And 


Giving earneſt, 


** 


Cattle. hi 


3. And nomagiſtrate or juſticeof the peace ſhall orderor adjudge the ſeller Declariog aſ- 
of any ſuch cattle, to ſtand to any bargain to which he did not declare ſuch fen 
his aſſent, after earneſt ſtruck or laid in his hands as aforeſaid, on pain to 
forfeit five pounds for every ſuch offence; the one halfof this penalty to be 
to her Majeſty, c. the other half to them that ſhall ſue for the ſame. 
It ſhall be lawful for the juſtices of the peace of the ſeveral counties at * 


4 
their reſpective quarter- ſeſſions, to hear and determine all the offences a- offences. 
K 


ſoreſaid, and upon the convictions of ſuch offenders before them, to make 
extracts of the one moiety of the ſaid forfeitures into the exchequer, as had 


been uſed to be done in caſe of other fines and amercements, forfeited to 
her Majeity in the ſeſſions of the peace, and to award and iſſue forth exe- 
cution for the other moiety due by this act to the informer or proſecutor by 
rapias or fieri facias out of the faid court of ſeſſions, in ſuch ſort as the 


Queen's-bench at Dublin have in ſuch caſes uſed to do. 
. Provided that no perſon ſhall be ſued for any offence againſt this act, 


5 W 
unleſs ſuch proſecution ſhall be begun within ſix kalendar months next 
after the offence committed. DT | | 
this act, it ſhall appear to the vexatious 


6. If upon any proſecution grounded upon | 
judges or juſtices of the peace before whom ſuch information ſhall be pre- ?r9lccution. 


ſented, that ſuch information or proſecution was promoted only for vexati- 
on, and without any reaſonable cauſe, the ſaid judges or juſtices of the 
peace ſhall award the party ſo unjuſtly proſecuted, treble coſts occaſioned 
by ſuch vexatious proſecution, the ſame to be recovered by capras or fiert 


Facias. 
This flatute is made perpetual by Stat. 9 Ann. cap. 7. 


No drover, horſe-courſer, butcher, higler, or any Traveling on 
ravel or come into their inn or lodging upon the Sunday. 
ry ſuch offender ſhall forfeit twenty ſhil- 


7. Vill. g. cap. by. 
of their ſervants, ſhall t 
Lord's-day, upon pain that eve 


kngs. 13715 26h 
8. And if any perſon offending againſt this act, ſhall be thereof convic- Convictien. 


ted before any juſtice of the peace or chief officers where the offence ſhall 

be committed, upon their view or confeſſion of the party, or proof of one 
witneſs by oath, the ſaid juſtice or chief officer ſhall give warrant to the 
conſtables or church-wardens of the pariſh where ſuch offence ſhall be com- 
nutted, to levy the other forfeitures by diſtreſs and ſale of the goods of 
every ſuch offender, Sc. and in default of diſtreſs, or in caſe of inability 

of the offender to pay the ſaid forfeitures, the party offending ſhall be ſet Setting in the 
publickly in the ſtocks two hours, and all the forfeitures aforeſaid ſhall be 2 
employed to the uſe of the poor of the pariſh, where the ſaid offences ſhall 

be committed, ſaving that it ſhall be lawful for any juſtice, mayor, or head 
officer, out of the ſaid forfeitures, to reward perſons that ſhall inform of 

any offence againſt this act, fo as ſuch reward exceed not the third part of 


the forfeitures or penalties. 
III. Stealing, killing, or maiming of cattle. | 


9. 9 Ann. cap. 11. If any perſon ſhall maliciouſly and willingly maim, Maiming or 


kill, or deſtroy any horſes, ſheep, cows, or other cattle, every ſuch offence killing cattle. 
| R2 ſhall 


Cattle. 


ſhall. be adjudged felony, provided nothing herein contained ſhall extend to 
the gelding ſtone-horſes going at large. 


Felony without ©! 10. 2 Ceg 1s cap. 22. ſecl. 1. Where any perſon ſhall be convicted of 


clergy. 


malicious and wilful maiming, killing, or deſtroying any horſes, ſheep, 
cows, or other cattle, | according to Sat. g Anp. cap. 11. to prevent the main- 


ing of cattle, ſuch perſons = convicted, ſhall ſuffer death as in caſes of 


Stealing the 
tat, Cc. 


Receivers 
knowingly. 


Reward for 
convicting- 


Diſcovering 
accompliccs. 


Aidingor pro- 
Curing, &c, 


Reward for 
diſcovering. 


felony without the benefit of clergy. 

11. 17, Ged. 2. cap, 5. ſecl. 1. Every perſon who ſhall kill, cut, open, 

or ſkin, any bull, ox, cow, ſteer, bullock; heifer, calf, ſheep, or lamb, 
or any horſe, mare, gelding, colt, filly, aſs, or mule, with an intent to 
ſteal the whole or any part of the fat, fleſh, ſkin, or carcaſs thereof, or ſhall 
thereout take the fat, or take away any part of the fleſh, or carcaſs, or ſkin 
thereof, with an intent to ſteal the ſame, or ſhall maliciouſly kill, maim, or 
wound, with an intent to deſtroy any one or more of the cattle aforeſaid, 
and their acceflaries before the fact, and every perſon who ſhall receive or 
buy any tallaw, fat, or ſewet, or the ſkin, or carcaſs, or any part thereof, 
of any ſuch cattle, from ſuch offenders knowing the ſame to be ſo unlaw- 
fully taken, thereof convicted, {hall ſuffer death as in caſes. of felony with- 
out benefit of clergy, or of any ſtatute. 
12. It ſhall be lawful for the grand juries of the reſpective countits at the 
aſſiſes, and fur the grand juries of the county of Dublin, and county of the 
city of Dublin, at their quarter- ſeſſions, to raiſe by preſentment, as other 
county charges are raiſed, ſuch ſums as they ſhall think fit, not exceeding 
five pounds for each offender convicted of any the offences aforeſaid, to be 
paid as a reward to any perſons who ſhall diſcover and proſecute to convic- 
tion any ſuch offender; and in caſe there fhall be two or more concerned in 
the diſcovery, &c. the juſtices before whom ſuch offenders ſhall be tried 
and convicted, may apportion fuch money amongſt ſuch difcoverers or pro- 
ſecutors in fuch ſhares as they fhall think fit. 

13. If any perſons who ſhall be guilty oſ any the offences aforeſaid, ſhall 
within ten days after ſuch offence committed, and before his or her con- 
viction, firſt diſcover one or more of his or her accomplices therein, ſo as 
ſuch accomplice or accomplices be convicted of ſuch offence, the offender 
ſo firſt diſcovering, ſhall be clearly acquitted and diſcharged of ſuch offence, 
and ſhal} be intitled to the reward, or ſuch ſhare thereof, as any other diſ- 
coverer might be intitled unto by this act. | 6:38 


« 


14. 29 Geo. 2. cap. 12. ſect. 3. If any perſon ſhall be procuring, aiding, 
or afliſting in the wilful or malicious killing, maiming, or haughing any 
horſes, horned cattle, or ſheep, every perſon fo offending, being lawfully 
convicted, ſhall be aqhudged guilty of felony, without benefit of clergy. 

15, Any perſon who ſhall diſcover and profecute to conviction any fuch 
felon, ſhall be intitled to a reward of ten pounds, to be recovered as aforeſaid, 
againſt the inhabitants of the barony in which ſuch felony ſhall be commit- 
ted; and if ſuch diſcoverer and profecutor be a party concerned in! ſuch 
felony, he ſhall not only be intitled to the ſaid reward of ten pounds, but 
be intitled to his pardon for any felony before that time, by him or her com- 


mitted againſt this act, el. 8. 
A 
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Certiorari is an original writ, iſſuing out of the court of chancery or certiorari, 
A the king's bench, directed in the. king's name to the judges or officers what. 
of inferior courts, commanding them to certify or to return the records of a 
cauſe depending before them, to the end the party may have the more ſure 
and ſpeedy juſtice, before the king or ſuch juſtices as he ſhall aſſign to de- 


termine the cauſe. 1 Bac. Abr. Certior. A. 


Alſo, the juſtices of the peace may deliver or ſend into the king's bench, What things . 
indictment found before them, or recognizances of the peace taken before ithout a writ 
them, or force recorded by them, without any certiorari. - Dalt. c. 195, of certiorari,” 


Concerning which writ of certiorari, it is here ſhewn, . 


IJ In what caſes it is grantable.. 
II. How to be granted and allowed. 
III. The effect of it. 

IV. The return of it. 


I. In what caſes it is grantable. 


1. Acertiorari-lies in all judicial proceedings, in which a writ of error In caſes where 
does not lie; and it is a conſequence of all inferior juriſdictions erected. by 10 nt. r 
act of parliament, to have their proceedings returnable in the king's bench. 
L. Raym. 469, 580. | | 

2. And therefore a-certiorari lies to juſtices of the peace, even in ſuch lee not 1 
caſes, which they are impowered by ſtatute finally to hear and determine K 
and the ſuperintendency of the court of king's bench is not taken away 


without expreſs words. 2 Hau. 286. | 


But it ſeems agreed, that a certiorari ſhall never be granted to remove After convic- 
an indictment after a conviction, unleſs for ſome ſpecial cauſe; as where the tion. 
judge below is. doubtful what judgment to give. 2. Haw. 288. 

And, E. 18 G. 2. K. and Nicolls. An indictment was removed into the 
court of king's bench by certiorari, after conviction, and beſore judgment. 

Upon which a doubt aroſe what the court could do, the certiorari being 
brought before judgment; and this court not being apprized of the circum- 
ſtances of the offence, could not tell what judgment to give: and in Carth. 

6. it is ſaid, they cannot give judgment. A rule therefore was made, to 

ſhew cauſe. why the certiorari ſhould not be quaſhed, ſo as to remit it back 

to the ſeſſions; which was afterwards made abſolute... Str. 122. 

4. Alſo, it ſeems a good objection. againſt the granting a certiorari, that Aſter iſſue 
iſſae is joined in the court below, and a venire awarded for the trial of it. loined. 

5. It hath been adjudged, that wherever a certiorari is by law grantable where the 
for an indictment, the court is bound of right to award it at the inſtance of _ bound 
the king, becauſe every indictment is the ſuit of the king, and he has a 3 hy 
prerogative of ſuing in what court he pleaſes. But it ſeems to br agreed, 
that it is left to the diſcretion of the court, either to grant or deny it at 
prayer of the defendant, 2 Haw. 287. 

6. And 


134 Cettiozati, 
Not forhei- 6. And it ſeems that the court will not ordinarily, at the prayer of the 
vous crimes. defendant, grant a certiorari for the removal of an indictment of perjury, 
or forgery, or-other heinous miſdemeanor; for ſuch crimes deſerve all pot- 
ſible diſcountenance, and the certiorari might delay, if not wholly diſcourage 


the proſecution. 2 Haw. 287. 
II. How to be granted and allowed. | 


How to be 1. On indiciment or preſentment : By the 8 Aun. cap. 5. /ef. 1. it is enac- 
granted on in- ted, that in term time, no writ of certiorari, at the proſecution of any party 
— indicled, ſhall be granted out of the king's bench; to remove any in artment or 
preſentment of treſpaſs or miſdemeanor, before trial had, from before the juſ- 
tices, in ſeſſions; unleſs ſuch certiorari ſhall be awarded upon motion of counſel, 
and by rule of court made for the granting thereof. 
In vacation But in the vacation, writs of certiorari may be granted by any juſtice of the 
time, king's bench; whoſe name ſhall he indorſed on the writ, and alſo the name of the 
perſon at whoſe inſtance it is granted. 8 
Recognizance And all the parties indicted, proſecuting ſuch certiorari, all before the al- 
before allow» Jowwance thereof, find 19 ſufficient manucaptors who ſhall enter into 4 recog- 
. nizance before a juſtice of the king's bench (who ſhall indorſe the ſame on the 
writ), or before a juſtice of the peace of the county or place, in the ſum of 201. 
with condition, at the return of the writ, to appear and plead to the ſaid indict- 
ment or preſentment, in the Jaid court of king's bench, and at his own cofts and 
charges to cauſe aud procure the iſſue that ſhall be joined thereupon, or any plea 
relating thereunto, to be tried at the next aſſixes for the county wherein the in- 
diament or preſentment was found, after ſuch certiorari ſhall be returned, or 
the next term if im the ſaid county or city of Dublin, unięſs the court ſhall 
iut another time, and if ſo, then at ſuch other time; and to give due no- 
Notice of trial. ice of ſuch trial, to the proſecutor or his clerk in court; and alſo that the party 
proſecuting the writ of certiorari, ſhall appear from day to day, iu the ſaid 
court of king's bench, and not depart until he ſhall be diſcharged by the court. 
2 into And the ſaid recognixance ſhall be certified into the king's bench, with a 
bench, * certiorari and indiftment, to be there filed, and the name of the proſecutor (if he 
| ſhall be the party grieved), or ſome publick officer, ſhall be indorſed on the in- 
| diciment. | | T1 
Coſts to be And if the defendant proſecuting the writ of certiorari, be con vidted of the 
awarded. offence for which he was indicted, then the court of king's bench ſhall give rea- 
ſonable cofts to the proſecutor, to be taxed according to the courſe of the ſaid 
court, who ſhall for the recovery thereof, within ten days after demand and re- 
fuſal of payment, on oath, have an attachment awarded; and the recognizance 
not to be diſcharged till the coſts are paid. | | 
Trial natwith- But if the perſon procuring the certiorari, being the defendant, ſhall not, 
landing certh- fore allowance thereof, procure ſuch manucaptors to be bound as aforeſaid, the 
Fark. bl 7 
| Juftices may proceed to the trial of the tndiftment in ſefſions, notwithRanding the 
writ of certiorari delivered. | 5 
At the proſecution of any party indidted]! This extends only to certiorari's 
procured by perſons indicted; 3 whence it follows, that thoſe which are 
| bY Fen _ procured 


. CY 


$ | "x 
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procured by the proſecutor of an indictment, remain as they. were- at com- 
mon law. 2 Faw. 292. 


To be tried at the next affiſes] But the recognizance ſhall not be forfeited, 
unleſs the proſecutor give rules according to the courſe of the court, 2 


Haw. 293. 


Reaſonable cots] The maſter of the crown office, in taxing the coſts, 
ought only to conſider thoſe which are ſubſequent to the certiorari, 2 


Haw. 292. 


May proceed to the trial] Nevertheleſs they muſt make a return to the cer- 
tiorari, otherwiſe they will be in contempt to the court; for all writs 
muſt be obeyed, unleſs good cauſe be ſhewn to the contrary ;. and the pro- 
per way of ſhewing it is to return it. 2 Haw. 292, | 

Z. I. Au. A rule was made in the court of kizg's bench, that no certiorari 
ſhould be granted to remove orders of juſtices, from which the law has given 
an appeal to the ſeſſions, before the matter be determined on the appeal, be- 
cauſe it hinders the privilege of appealing; and that if any order be remov- 
ed before appeal, it ſhould be ſent down again: But if the time of appeal be 
expired, that caſe is not within the rule: By Holt Ch. J.— But afterwards, 
M. 4 An. in the caſe of Shellington, it was held, that advantage muſt be ta- 
ken of this rule upon the motion to file the order; for that after it is filed, 


it is too late. 1 Salk. 147. 


LI. The effett of it. 


1: After a certiorari is allowed by the inferior court, it makes all the ſub- — 
proceedings 


ſequent proceedings on the record. that is removed · by it erroneous. 2 Void. 


Haw. 293. | ST. 1 555 
2. But it hath been adjudged, that if a-certiorari for the removal of an Except where 
indictment before juſtices of the peace be not delivered, before the jury be EY * 
ſworn for the trial of it, the juſtices may proceed. 2 Hau. 294. ö 
3. And the juſtices may ſet a fine to compleat their judgment, after a And after 


certiorari delivered. L. Raym. 131. judgment. 


4. A certiorari removes all things done between the teſte and return. L. . . 
| | a b 

Raym. 835, 1305. date telle 
Removes the 


5- A certiorari removes the record it (elf out of the inferior court; and ; 
record itſelf. 


therefore if it remove the record againſt a principal, the acceſſary cannot 


there be tried. 2 Haw. 325. 

6. It hath been holden, that a certiorari for the removal of a recognizance How far it 
for the good behaviour, or an appearance at ſeſſions; will ſuperſede the obli- Her . 
gation of it: but this would be highly inconvenient, and the contrary ſeems recognizance. - 
to be ſupported by the better authority; 2 Haw: 292. 

7: If a ſuperſedeas come out of a ſuperior court, to the juſtices, they caſe where it 
ought to ſurceaſe, altho' the ſuper/edeas be awarded againſt law; for they * iar ded a- 
are not to diſpute the command. of a ſuperior court, which is a warrant to mo 


them. Crom. 129;, | | 
: TIL, The: 
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L. The return of it. 


Return of the 1. Every return of a certiorari ought to be under ſeal. 2 Haw. 294. 

REY 2. And altho' the cs rotulorum keep the records, yet muſt the juſtices, 
to whom it is directed, return the certiorari; and therefore if it is directed 
to the juſtices of the peace, and the clerk of the peace only return it, no- 


thing is thereby removed. 2 Haw. 294- 
The certiorari may be ſometimes to remove and ſend up the record it 


ſel, and ſometimes but only the tenor of the record (as the words therein 


be) and it muſt be obeyed accordingly. Dall. c. 195. 2 Haw. 295. 
4. A return was in paper, and for that reaſon held not good. 4 W. K. 


B. Nell. 178. 
Return inſuſi- 5. Upon a certiorari to remove an indictment of a riot, or forcible entry, 
cient, or the like, the return muſt have theſe words, as al/o 10 bear and determine 
divers felonies, &c. according to the commiſſion; for if the return mentions 
only that they are juſtices of 'the peace, without ſuch words, the return is 


inſufficient. Dalt. c. 195. 
6. If the perſon to whom a certiorari 1s directed, do make a falſe return, 


yet the court will not ſtay filing it on affidavit of its being falſe, except in 
publick caſes, as in caſes of commiſſioners of ſewers, or for not repairing 
highways, or for ſome ſuch ſpecial cauſes ; becauſe the remedy for a falſe 
return is either an action on the caſe at the ſuit of the party grieved, or an 
information at the ſuit of the king. Dall. c. 195. 
Alias and 7. If the perfon to whom the certiorari 1s directed, do not make a return, 
un. then an alias, that is, a ſecond writ; then a pluries, that i is, a third writ, or 
cauſam nobis ſignifices, ſhall be awarded, and then an attachment. Com. 116. 
Beſides theſe general rules, in common to all certioraries, there are many 
times ſpecia] directions about granting, and allowing or not allowing them, 
in particular caſes, which are treated of under their reſpective titles ; ſuch 


as highways, game, tithes, ſwearing, and many others. 


Falſe return. 


The return of a certiorari may be thus: 
Firſt, On the backſide of the writ indorſe theſe or the like words : 


The execution of this writ appears m a ſchedule to the ſame writ annexed. 


And that ſchedule may be thus, on a piece of parchment by itſelf, and 


fled to the writ : 
County of P. M. %; one of the keepers of the peace and juſtices. of our 
Dublin. lord the king, aſſigned to keep the peace within the ſaid county, 


and alſo to hear and determine divers felonies, treſpaſſes, and other miſdemean- 
ors in the ſame county committed, by virtue of this writ to me delivered, do under 


my ſeal certify unto his Mijefty in his court of king's bench, the indiament, of 
which mention is made in the ſame writ, together with all matters touching 


the ſame indiftment. In witneſs aber 2 Ihe ſaid P. M. eſq; have to theſe 
preſents ſet my ſeal. Given a. i the Jaid county, the— day of ——— 
in the——year of the reign f | 7 


Then take the record of the 1 and | cloſe it wittih the * 
and ſeal and ſend them up both together with the certiorari. 
O 
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Of cheats puniſhable by publick proſecution, there are two kinds, 


J. By the common law. 
I. By ftatute. 


T. By the common law. 


. HEAT S which are puniſhable by the common law, may in general Cheats by con-. 
be deſcribed to be deceitful practices, in defrauding or endeavour- mon l. 
ing to defraud another of his known right, by mieans of ſome artful device, 
contrary to the plain rules of common honeſty ; as by playing with falſe 
dice; or by cauſing an illiterate perſon to execute a deed to his prejudice, by 
reading it over to him in words different from thoſe in which it was written; 
or by perſuading a woman to execute writings to another, as her truſtee, 
upon an intended marriage, which in truth contained no ſuch thing, but on- 
ly a warrant of attorney to confeſs a judgment; or by ſuppreſſing a will; 


and ſuch like. 1 Haw. 188. ys, 
2. It ſeemeth to be the better opinion, that the deceitful receiving of mo- Falſe pretens 


ney from one man, to another's uſe, upon a falſe pretence of having a meſ- + 
ſage and order to that purpoſe, 1s not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful contriyance, but wholly 
depends on a bare naked lie; and it is ſaid to be needleſs to provide ſevere 
laws for ſuch miſchiefs, againſt which, common prudence and caution may 
be a ſufficient ſecurity. 1 Haw 188. | 

3. A perſon for a counterfeit paſs, was adjudged to the pillory, and fined. 


Datt. c. 32. | 
4. On i indictment againſt the defendant, a miller, for changing corn Cheats in trade. 
delivered to him to be ground, and giving bad corn inſtead of it, it was 
moved to quaſh the ſame, becauſe it is only a private cheat, and not of a 
publick nature. It was anſwered, that being a cheat in the way of trade, it 
concerned the publick, and therefore was indictable. And the court una- 
N agreed not to quaſh it. 7. 16 C. 2. K. and Mood. Seſſ. C. 
„ | 
8% : falſly pretending that he had power to diſcharge ſoldiers, 
took money of a ſoldier to diſcharge him ; and being indicted for the ſame, 
the court held the indictment to be good. T. 3 C. Serleftead's caſe. 
1 Latch 202. 
6. As there are frauds which may be relieved civilly, and not puniſhed Frauds puniſh- 
_ criminally (with the complaints whereof the courts of equity do generally ed <ivilly. 
abound); ſo there are other frauds, which in a ſpecial caſe may not be help- 
ed civilly, and yet ſhall be puniſhed criminally : Thus if a minor goes about 
the town, and pretending to be of age, defrauds many perſons by taking 
credit for conſiderable quantities of goods, and then inſiſting on his non- 
age; the perſons injured cannot recover the value of their goods, but they 
may indict and puaiſh him for a common cheat, Barl. 100. 


8 | H. By 
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Cheat. 


IT. By ſtatute. 


Falſe tokens or. 1. By the En. ft. 33 H. 8. c. 1. F any perſon ſhall falſly and'deceitful- 


letters, 


ly obtain, or get into his hands or poſſeſſion, any money, goods, chattels, jewels, 
or other things, of any perſon, by colour and means of any falſe privy token, 
or counterfeit letter made in another man's name; and Gall be convic led there- 
of, by examination of witneſſes, or confeſſim, before the juſtices of alſiſe, in 
their circuits, or before the juſtices of peace within any part of the King's 
dominions in their general ſeſſions, or by action in any court of record; he ſhall 
have ſuch puniſhment by impriſonment, pillory, or other corporal pain (except 
death) as the court. ſhall appoint. Saving to the party grieved ſuch remedy by 
action or otherwiſe, for the goods ſo obtained, as. he- might have had by the com- 
mon. law: 


And two juftices (1. Q) may call and convent by proceſs or otherwiſe (A), 
to the aſſixes or ſeſſions, any perſon ſuſpefled, aud commit or bail bim to the 
next aſſizes or ſeſſions. 


Get into his hands or poſſeſſion] A perton endeavouring by a counterfeit 
letter to defraud another of goods, and being apprehended on ſuſpicion of 


ſuch fraud,. before he hath got the goods into his poſſeſſion, ſeems: not to be 
within this ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 


Falſe privy. token] On motion to quaſh an indictment, which was, that 
the deſendant came pretending that ſuch a perſon had ſent him to receive 
20 J. and received it, whereas ſuch perſon did not ſend him: By the court, 
It is not indictable, unleſs he came with fal/e tokens; for we are not to indict 
one man for. making a fool of another. Black. 79. 


H. 13 G. 2. K. and Munoz. It was adjudged, that an indictment aver- 
ring the offence to be by falſe tokens, without ſhewing what thoſe falſe to- 
kens are, is not ſufficient ; and that the fraudulently procuring a note from 
a perſon, by falſly affirming that there was one in the next room that would 
pay the money due upon it, whereas in fact there was no ſuch perſon in the 
next room, is not a falſe token, but a falſe affirmation only. Se. C. V. 
2. 20. Sir. 1127. 


Note; The ſtatute ſays, a falſe privy token. 


Corporal pain] Lord Coke obſerves. hereupon, that for this offence the 
offender cannot be fined, but corporal pain only inflicted. 3 fe. 133. 

Zur Mr. Hawkins obſerves, that there is a precedent in Cro. Car. 564. 
by which it appears, that one convicted on ſuch a proſecution hath been ad- 
Judged not only to ſtand on the pillory, but alſo to pay a fine of 5007. and 
to be bound with good ſureties to the good behaviour. 1 Haw. 188. 


Commit on bail him] In this caſe the juſtices ſhall do well to take exami- 
nation of the offence, and to certify the ſame to the ſeſſions or gaol delivery, 
and withal to bind over the informers and witneſſes to give evidence there- 
m. Dali. C. 32. 

A, 


2 
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A. Warrant of two juſtices to apprehend an offender; on 
| 33 H. 8. r. 1, 


County of Dublin 5 To the conſtable of "IR 


HEREAS complaint hath been made unto us whoſe names and ſeals 
| are hereunto ſet, two of his Majeſty's juſtices of the peace for the ſaid 
county, and one of us of the quorum, upon the oaths of A. I. of — yeo- 
man, and B. I. of yeoman, that on the day of A. 0. 
of yeoman, did by a falſe privy token [or, counterfert letter] that is 
10 ſay, by [here particularize the offence] fai/ly and deceiifully obtain and 
get into his hands and poſſeſſion [here mention the things] from C. I. 
of ——— contrary to the ſtatute in that caſe made Theſe are therefore 
to command you, upon fight hereof, forthwith to bring the ſaid A. O. be- 
ore us at ou the day of to anſwer to the ſaid complaint, 
and farther to be dealt withal according to law. Given under our hands and 


ſeals the day of - | 
Church and Church Pard. 
1.NP HE ancient Saxon word is cyrce, the Daniſh kircke, the Belgick Derivation. 
kercke, the Cimbric &irkia or kurk ; probably from the Greek word 
xvp1ax3y, belonging to the Lord, or xp ones, the Lord's houſe; ſo that we 
have loſt the ancient pronounciation of the word (except in the northren 
parts of England, and in Scotland) by ſoftening the letters c or ch, as we 


have done in many caſes; which letters the ancient Greeks and Romans al- 


ways pronounced hard, as the letter &. 
2. No fairs nor markets ſball be kept in church-yards. Eng. ſt. 13 Ed. Fairs, &c. 


18-4 $6 
3. Clergymen ſhall not be arreſted, and drawn out of any church or church arreſting in a 
yard, whilſt they attend to divine ſervice ; on pain of impriſonment of the church, 
offender, and ranſom at the king's will, and ſatisfaction to the party arreſted. 
Eng. it. 50 Ed. 3. c. 5. Eng. ſt. 1 R. 2. c. 15. | 
Alſo it is ſaid, that arreſts in civil caſes ought not to be of perſons going 
to or coming from church ; but that a warrant from a juſtice of the peace 
for the king may be executed in ſuch caſe. C. Car. 602. Cro. Ja. 321. 
2. | | 
But altho' the officer may be puniſhed for the ſame either in the ſpiritual 
or temporal courts, Het the arreſt (if not on a ſunday) is good in law. 
Watſon c. 34. p. 344. C 
4. F any perſon ſhall, by words only, quarrel, chide, or brawl, in any Quarrelling in a 
church or church-yard, the biſhop (on proof of two witneſſes) may ſuſpend garen 
every lay-man, being an offender, ab ingreſſu eccleſiæ; and every clergyman 
from the miniſtration of Bis office, ſo long as he ſhall think meet. Eng. it. 
5 & 6 Ed. 6. c. 4 ſ. 1. 
8 2 5. F 
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Striking in a 
church. 


Drawing 4 
Weapon. 


Thutch and Church Pard, 


5. F any ſball ſmite, or lay any violent hands on another in any church or 
church-yard, he ſball be deemed ipſo facto excommunicate, and be excluded 


from the fellowſhip and company of Chriſt's congregation, Eng. it. 5 & 6 Ed. 
0. © 24:4, 2: , 


Lay any violent hands] But churchwardens, or perhaps private perſons, 
who whip boys for playing in the church, or pull off the hats of thoſe who 
obſtinately refuſe to take them off themſelves, or gently lay their hands on 
thoſe who difturb the performance: of any part of divine fervice, and turn 
them out of the church, are not within the meaning of this ftatute. 


1 Haw. 139. 


Shall be deemed ipſo facto excommunicate.] And he ſhall not excuſe him- 
ſelf by ſhewing that the other aſſaulted him, 1 Haw. 139. 


Igſo facto] Nevertheleſs, in this and other like caſes, there ought either 
to be a precedent conviction at law, which muſt be tranſmitted to the biſhop; 
or elſe the excommunication mult be declared in the ſpiritual court upon a 
proper proof of the offence there; for it is implied in every penal law, that 
no one ſhall incur the penalty thereof, till he be found guilty upon a lawful 
trial. 1 Haw. 139. | | 

6 If any ſhall maliciouſly ſtrixe another with any weapon, in any church or 
church. yard, or ſhall there draw any weapon with intent to ſtrike, and ſhall 
be convicted thereof by verdict of 12, men, or confeſſion, or by two witneſſes, 
before the judges of aſſize, or juſtices of the peace in their ſeſſions, he ſhall 
be adjudged to have one of his ears cut off ; and if he have no ears, he ſhall 
be burned in the cheek with an hot iron having the letter F, whereby he may be 
known and taken for a fray maker and fighter; and he ſhall alſo fland ipſo 


facto excommuuicate. Eng. it. 5 & 6 Ed. 6. c. 4. ſ. 3. 


7. He who ſteals goods belonging to a pariſh church, may be indicted 
for ſtealing the goods of the pariſhioners. 1 Haw. 94. 
For other matters, ſee title Churchwardens, 


Churchlbardens, 


J. Who are exempted from being churchwardens, 

II. Cbuſing and ſwearing of churchwardens, 

III. Their duty in levying rates. 

IV. Their duty as to repairs ; and therein concerning church 
ſeats. : | 

V. Their duty as to ſundry other matter. 

VI. Concerning preſentments ; 

VII. Their accounting, 

VIII. Their puniſhment on miſbehavianr. 

IX. Their indemnity on doing their duty. 


J. Whe 
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I. Who are exempted from being churchwardens. 


Counſellor, or attorney, ought not to be choſen churchwarden , and 
if he is, he may have a prohibition, by reaſon of his attendance » 
on the courts at 2 Roll's Abr. 212. 4 bt 

2. Diſſenting teachers or preachers, in holy orders, or pretended holy Difſenting mi- 
orders, being duly qualified, are exempted from the office of churchwar- ex. 
den. 1 W. /efſ. 1. c. 18. Fe "Hf | | 

3. Other diſſenters, ſcrupling to take upon them the office, may execute other diſſen- 
the ſame by a ſufficient deputy, to be approved of in like manner as other ters. 
churchwardens. 1 W. ſeſſ. 1. c. 18. jp 


I. 


II. Chufing and ſwearing churchwardens. 


1. Churchwarden ſhall be choſen yearly in Zafter week, by the joint con- When to be 
ſent of the miniſter and pariſhioners, if it may be; but if they cannot a- _ and by 
gree, the miniſter ſhall chuſe one, and the pariſhioners another. Can. 89. 

But where there is a cuſtom for the pariſhioners to chuſe both, that cuſ- 
tom ſhall continue. Gib/. Codex. 242. 5 

2. A perſon choſen churchwarden, refuſing to take his office and oath, Refuſing to 
may be excommunicated for the refuſal ; and no prohibition will lie. Grb/. take the office. 
F574 | : | 

= And the eccleſiaſtical judge, refuſing to ſwear him, may be compelled Refuſing to 
by a mandamus. G1b/. 243. 5 Welt Ve: 

4. The churchwardens oath, as ſaid to have been agreed on, upon mutu- Churchwar- 
al conſultation between the civilians and common lawyers, is as follows: ER 


Tou fhall ſwear truly and faithfully to execute the office of a church- 

* warden within your pariſh, and according to the beſt of your skill and 

* knowledge preſent ſuch things and perſons as to your knowledge are 

_ © preſentable by the laws eccleſiaſtical of this realm: So help you God and 
e the contents of this book.” Gib/. 243. | 


5. Churchwardens being thus ſworn, are ſo far incorporated by law, as to Churchwar-' 
ſue for the goods of the church, and to bring an action of treſpaſs for them; pune 
and alſo to purchaſe goods for the uſe of the pariſh ; but they are not a cor- TE? 
poration in ſuch ſort as to purchaſe lands, or take by grant, except in Lon- 
don by cuſtom. Gib/.. 241. „ | 

6. Churchwardens ſhall continue in office, till the new churchwardens How long they 
be ſworn. Can. 89. wah | mall continue, 


II. Their duty in levying rates ; and therein of veſtries. 


1. The rates muſt be made with the conſent of the major part of the pa- gummonirg a 
riſhioners, houſekeepers, or occupiers of land. In order to which, publick veſtry. 
notice of a veſtry (a place fo called from the veſtments of the miniſter 


kept 


Churchwardens. 
kept there) ought to be given the ſunday before, either in the church af- 
ter divine ſervice is ended, or elſe at the church door as the pariſhioners 
come out ; both of the calling of the ſaid meeting, and alſo of the time 
and place of the aſſembling of it. And it will be faireſt then alſo to declare 
for what buſineſs the ſaid meeting is to be held, that no one may be ſurpriz- 

cad, but that all may have full time before, to conſider of what is to be 
propoſed at the ſaid meeting. And it is uſual that for half an hour before 
it begins, one of the church bells be tolled to give the Frier notice 
when they are met. 5 G. 67. Par. L. 54. 

Who ſhall have 2. At the common law, every pariſhioner who paid to the church rates, 

2 dee in We and no other, had a right to vote. Par. L. 56. And thoſe that pay no 
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ſtry. 
188 church rates ſhall have no vote in affairs relating to it, except it be the 
rector or vicar. Mod b. I. c. 7 
Papiſts diſqua- 12 Geo. 1. c. 9. ſea. 7. For preventing of papiſts having it in their 
Ii ſied. h { ildi d 
power to obſtrudk the rebuilding an repairing churches for divine worſhip, 


no inhabitant of any pariſh being a papiſt, ſhall be capable of giving their 
vote at any veſtry to be held for the purpoſes aforeſaid. 

Who may ad- 3. All perſons who have a vote in the veſtry have an equal right, and 

ny N neither the miniſter nor churchwardens, without a ſpecial cuſtom, can ad- 
journ the veſtry; but this can only be done by a majority of the whole aſ- 
ſembly. Hr. 1047. 

Laying the 4. When the churchwardens and pariſhioners are there met, they are to 

Tn conſider what ſum of money it will be neceſſary to raiſe for ſuch repairs as 
ſhall then be needful; and after they have agreed what ſum is fit, they are 
to make an equal levy. Degge 171. 

Majority to 5. And the major part of them that appear, ſhall bind the pariſh ; or 

bind the pariſh. if none appear, the churchwardens alone may make the rate; becauſe 
they, and not the pariſhioners, are to be cited and puniſhed, in defect of 


repairs. Gib/. 220. 


Entringina 6, It is moſt convenient, that every pariſh act there be entered in the pa- 
book. 
riſh book of accounts, and every man's hand conſenting to it be ſet there- 
to; for then it will be a certain rule for the churchwardens to go by. Par. 
L. 55. 


Select veſtry, 7. By cuſtom there may be ſelect veſtries, of a certain number of per- 
ſons elected yearly, to make rates, and manage the concerns of the pariſh 
for that year: and ſuch cuſtom is a good cuſtom. - Read. Ch. Service. 
Gubſ. 246. Str. 728. 

Two rates, 8. It is holden, that a rate for the reparation of the fabrick of a church 

pre forthe f2- is real, charging 'the land, and not the perſon ; but a rate for ornaments 

for ornaments, is perſonal, upon the goods, and not upon the jand. G1b/.220. 

Occupiersof And in Jeffreys caſe, 5 Co. 67. it was ſolemnly adjudged, that the rates 

* for the repair of the church ſhall be laid upon every occupier of lands in 
the pariſh, altho' ſuch occupier live in another pariſh ; and ſuch perſon may 
come to the veſtries of the pariſhioners, and vote in the making a rate: but 
he ſhall not be charged towards the ornaments of the church, as for bells, 
repair of ſeats, bread and wine, clerk's wages, viſitation charges, and tlie 
like, by reaſon of ſuch lands; for that the perſonal eſtates of the inhabi- 


tants are chargeable with every ling i chat FROM not relate to'the fabrick of 
the 
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the church, or repairs of the fences of the churchyard, or ſuch other things | 
as concern the freehold. | | 

And therefore ſome have been of opinion; that churchwardens ſhould 
make two rates; one upon lands and houſes, which may concern the 
freehold of the church, and another upon perſonal eſtates and ſtock, to 

defray other expences. But as this method creates confuſion, ſo it is ſel- 
dom practiſed. | | | 

And Sir Simon Degge ſays, that he conceives the law to be clear other- Non-xcſident. 
wiſe; and that a foreigner who holds lands in the pariſh is as much obliged 

to pay towards the bells, ſeats, and ornaments, as to the repair of the 
church; otherwiſe there would be great confuſion in making ſeveral levies, 
which he never obſerved to be practiſed within his knowledge. But he leaves 
it a query, among a diverſity. of opinions. p. 173. 

And Mr. Shaw, in his pariſh law, having cited the authors who hold theſe 

different opinions, ſays, that the practice generally now goes according to the . 
opinion laſt mentioned, namely, that foreigners occupying lands witin the 
pariſh ſhall be charged to both; and that the eccleſiaſtical judges, as well 
as the temporal, for the eaſe and convenience which accrues from the mak- 
ing of one levy for all, do give countenance hereto, and begin to treat the 
contrary opinion as obſolete and out of doors. p. 92. 

9. A taxation by the pound rent is the moſt equitable way, and not ac- Equal pound 
cording to the quantity of the land. Mood b. 1. c. 5. cmd 

10 Where lands are in farm, not the leſſor, but the. tenant, ſhall be rated Tenant to be 
and pay, , 221. | | Charged. 

11. An impropriator, tho“ bound to repair the chancel, is alſo bound to Impropriator, 
contribute to the reparations of the church, if he hath lands in the pariſh, how far 

: | : ; | chargeable. - 
which are not parcel of the parſonage. G1b/. 221, 223. | 

12. If any perſon find himſelf aggrieved at the inequality of the aſſeſſ- Appeal aganſt | 
ment, his appeal muſt be to the eccleſiaſtical judge. Degge 172. es: 

And in ſuch caſe, if he will be relieved, he mult ſhew, that he is illegal- 

ly or unequally taxed in reſpect of the quantity of his land, as being rated 
for more than he has, or that the land which he hath is over rated, or that 
the rate was needleſs, or that ſome lands in the pariſh are omitted -in the 


rate. Mood b. 1. c. 7. 


(1) But by the act, 3 Geo. 2. c. 11. Every pariſh ceſs made at any veſtry Applotting 
for the repair of the pariſn- church or chapel, or other neceſſary charges be- << 
longing to ſuch church or chapel, ſhall in ten days after the ſame is fo agreed 
upon be equally applotted upon the inhabitants, by the churchwardens or o- 
ther perſons appointed for that purpoſe by the major part of the proteſtant 
pariſhioners in veſtry aſſembled. Sea. 3. | 

(2) Which applotment ſhall be returned to the miniſter of the pariſh, Notice of 5 
who the firſt Sunday after he hath received the ſame, ſhall after divine ſer- Veſtry. 
vice in the morning give publick notice thereof, as alſo of a veſtry to be held 
in ten days after ſuch notice, in order to have the ſaid applotment examined 
into, at which veſtry the major part of the proteſtant inhabitants there aſ- 
ſembled ſhall have power to hear all parties who ſhall object to the ſaid ap- 
plotment, and to make ſuch alterations as to them ſhall ſeem reaſonable, and 
finally to aſcertain the ſame, Ibid. 


0 


(3) And 
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Tranſcripts to (3) And after the ſame is fo aſcertained they ſhall cauſe two diſtinct 
— tranſcripts thereof to be made, each to be ſubſcribed by the miniſter, 
churchwardens and three of the proteſtant pariſhioners then preſent, one 
art whereof ſhall remain with the miniſter and pariſhioners, and the other 
ſhall be delivered to the churchwardens, who ſhall with all convenient ex- 
pedition proceed to collect and levy the ſame, to be applied to the uſes for 
which it was ordered. bid. 
Rate how tobe Tf any refuſe to pay the rates, being demanded by the churchwar- 
recovered they are to be ſued for in the eccleſiaſtical courts, and not elſewhere, 
Gib/. 219. Degge 171. 
Warrant tole- 4. But by the 12 Geo. 1. c. 9. Such money as ſhall be aſſeſſed and order- 
vx ceſſes. ed at veſtries for building and repairing, of churches, ſhall be levied by war- 
rant under the hands and ſeals of two juſtices of the peace of the county 
where ſuch pariſh doth lie, by the churchwardens, by diſtreſs and fale of the 
. goods of the perſons refuſing or negleCting to pay the ſums applotted on 
them purſuant to ſuch act of veſtry, together with the charges of ſuch diſ- 
treſs and ſale, returning the overplus if any. . 8. 
Appeal tothe (g) And in caſe any perſons ſhall think themſelves aggrieved by ſuch ap- 
None plotment or the levying thereof, they ſhall be at liberty to appeal to the next 
quarter-ſeſſions held for the ſaid county, who are finally to determine the 


ſame, bid. 


IV. Their duty as to repairs; and therein concerning church ſeats. 


Who fall re- I. Of common right, the ſoil and freehold of the church is the parſon's; 
pair. the uſe of the body of the church, and the repair of it, common to the pa- 
riſhioners; and the diſpoſing of the ſeats therein, the right of the ordinary. 
Gi1bſ. 221. 
Who maycom- 2. The ſpiritual court may compel the pariſhioners to repair the body of 
lo be made. the church, and may excommunicate every one of them till it be repaired; 
but thoſe that are willing to contribute ſhall be abſolved, till the greater part 
agree to a tax. Read. Ch. Service. 
Difference be- . If the churchwardens erect or add any thing new, either to the fa- 
23 brick of the church, utenſils, or church yard, they muſt have the con- 
and repairing ſent of the pariſhioners; and if ſuch additions are in the church, the 
1 8 biſhop's licence is alſo neceſſary. But where neceſſary repairs are want- 
ing. the greater part of the pariſn will bind the leſs; and if the ma- 
jor part will not conſent, where repairs are neceſſary, the churchwar- 
dens may repair without their conſent, if upon notice given they re- 
fuſe to meet, or when they are met, refuſe to make a rate. Put if a 
church fall down, the pariſhioners are not bound to rebuild it Read. Ch. 
Service. 1 Vent. 267. | 
Majority may 4. But if a church be ſo much out of repair, that it is neceſſary to pull 
= - 1t down, or ſo little, that it needs to be enlarged, the major part of the pa- 
riſhioners may make a rate for new building, or enlarging, as there ſhall be 
occaſion. This was declared in the 29 C. 2. by all the three courts ſucceſſive- 
ly ; notwithſtanding the cauſe was laboured by a great number of quakers, 
who oppoſed the rate. Grb/. 221, | 
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5. The parſon, that is, the ſpiritual rector, or alſo the lay impropriator, Repairing the 

„are Fund by common right to repair the chancel, and is thereupon — 

intitled to the chief ſeat therein, unleſs another hath it by preſeripti- 

on; yet he hath not the diſpoſal of the ſeats therein, but the biſhop. 


# Gib 223, 224. T R . 
Z Au ile in a church, which hath time out of mind belonged to a par- Repairing an 
ticular houſe, and been maintained and repaired by the owner of that houſe, iſt. 


is part of his frank tenement, and the ordinary cannot diſpoſe of it, or in- 


termeddle in it. Gib. 221. 
7. A ſeat, or priority in a ſeat, in the body of the church, may be pre; Seat inſepara- 
ſcribed for as belonging to a houſe, if it hath been uſed, and alſo repaired, — a the 


time out of mind, by the inhabitants of ſuch houſe. Gig. 221. 
And no one can claim a ſeat in a church by preſcription, as appendant or 
belor ging to land, but it muſt be laid as belonging to a houſe, in reſpect of 


the inhabitancy thereof. Wood b. 1. c. 7. 
And therefore a ſeat may not be granted to a perſon and his heirs abſo- 


lutely ; for the ſeat doth not belong to the perſon, but to the inhabitant. 
Gb]. 221. 
V. Their duty as to ſundry other matters. 


1. They are to ſee that the church ways be well kept and repaired. And Church way. 
the right to a church way may be claimed and maintained by a libel in the 


ſpiritual court. 2 Roll's Abr. 287. 
2. Churchwardens have the care of a benefice during its vacancy : yacancy. 


having firſt taken out a ſequeſtration from the ſpiritual court, they 
are to manage all the profits and expences of the benefice for him that 


ſhali next ſucceed ; plow and ſow his glebe; take in the crop; collect 
tithes ; thraſh out and ſell corn; repair houſes and fences, and the like. 


And they ſhall take care that during the vacancy the church ſhall be | ; 
1 


duly ſerved by a curate approved by the biſhop, whom they are to pay : 
out of the profits of the benefice. And if the ſucceſſor thinks himſelf i 


aggrieved by them, he may appeal to the eccleſiaſtical judge. Par. L. g. 


Comp. Par. Off. 9o. 
. They (or the conſtable) ſhall levy the penalties for perſons exerciſing Worldy call- 


1 
their worldly calling on the Lord's day. 4 W. 3. c. ing on the 


# 


i: <P; 
; 4. They ſhall ſuffer no plays, feaſts, banquets, 1 church ales, oat ico of 
* drinkings, temporal courts or leets, lay juries, muſters, or any profane the church, 
£ uſage to be kept in the church or church yard. Can, 92. 
: . They ſhall ſee that the pariſhioners reſort to church, and continue Attending di- 
there orderly, during divine ſervice; and ſhall preſent the defaulters, de ſervice. 
Can. g8. | | 
6. They ſhall not ſuffer any idle perſons to abide either in the church- Loitering inthe 
yard, or church-porch, during the time of divine ſervice or preaching ; but urch yard. 
ſhall cauſe them to come in, or to depart. Can. 88. 
7. They ſhall levy the forfeiture of 12 d. a ſunday, on the goods of per- Levying 12 d 
ſons not coming to church. 2 El. c. 2. a ſunday, Cc. 
8. They (or the conſtable) ſhall levy the penalty of 3 5. 4 4. for uſing sport, on the 


unlawful paſtimes on the Lord's i, £ En. n. 1 Car 1 (. 1. Lord's day, 
9. They 
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9. They ſhall keep excommunicated perſons out of the church. Can. 88. 


10. They ſhall take care to have in the church a large bible, book of 


common prayer, book of homilies, a font of ſtone, a decent communion 
table, with proper coverings, the ten commandments ſet up at the eaſt 
end, and other choſen ſentences upon the walls, a reading deſk, and 
pulpit, and cheſt for alms; all at the charge of the pariſh. Can. ga, 


95, 96. | 
I - They ought to keep the keys of the belfrey, and to take care that 


the bells be not rung without good cauſe, to be allowed by the miniſter and 
themſelves. Can. 92. 


VI. Of preſentments ; and therein concernin g /ideſmen or aſſiſtants. 


1. Churchwardens by their oath are to preſent or certify to the biſhop, 
or his officer, all things preſentable by the eccleſiaſtical laws, which relate to 


the church, miniſter and pariſhioners. ; 
2. The articles delivered to them for their direction, are for the moſt part 


founded on the book of canons made in the year 1603, and the rubricks of 


the common prayer. 
4. They may preſent as often as they pleaſe, but ſhall not be obliged a- 


bove once a year where it hath ſo been uſed, and not above twice any where, 


except it be at the biſhop's viſitation Can. 66, 67. 
5. For the preſentments of any church or chapel for one year, the regiſ- 


ter ſhall have only 4 4. Can. 66. 
6. The miniſter may preſent where the churchwardens negle&. Can. 64: 


But ſuch preſentment ought to be upon oath. 2 Vent. 42. 
7. In larger pariſhes, there are officers called ſideſmen (antiently ſynodſ- 


men, otherwiſe called queſtmen) to aſſiſt the churchwardens in their enqui- 
ries and preſentment of offenders: They ſhall be choſen yearly in Zafter 
week by the miniſter and pariſhioners, if they ſhall agree; if not, by the 


biſhop. Can. 88. 
8. The ſideſman's oath, ſaid to have been agreed on by the civilians and 


common lawyers, is this: | 


«© You ſhall ſwear, that yon will be aſſiſtant to the churchwardens in the 
execution of their office, ſo far as by law you are bound: So help you 


„God.“  Gib/. 242. 


Preſentment on g. Whereas churchwardens are ſworn, and miniſters charged, to preſent 


common fame. 


as well crimes and diſorders, as alſo the common fame which is ſpread 


abroad of them, whereby they are ſometimes troubled by the delin- 


quents or their friends; all judges both ecclefiaſtical and temporal are 
(by the 65th canon) admoniſhed and exhorted, as they regard and re- 


verence the fearful judgment ſeat of the higheſt judge, that they ad- 


mit not m any of their courts any ſuit againſt churchwardens or mi- 
niſters for any ſuch preſentments ; conſidering that they tend to the re- 
ftraint of ſhameleſs impiety, and that the rules of charity and government 
do preſume they did nothing therein of malice, but for the. diſcharge of 
their conſciences. 

But 
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But as common fame is often falſe, and as it is better that ten offenders 
ſhould eſcape than one innocent perſon. ſuffer, and as the above canon ſup- 
poſes that an action may be brought for ſuch preſentment ; it ſeemeth good 
to uſe caution in this matter, unleſs the offence be very notorious. 
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10. But by 6 Geo. 1. c. 6. All perſons who by law are required to make Affidavithefote 
preſentments unto any eccleſiaſtical judge, ſhall before ſuch preſentment * ©#1vnillucs, 


be received and citation thereon granted upon oath be interrogated and ex- 
amined, or produce ſome credible witneſs to be interrogated and examin- 
ed by the eccleſiaſtical judge unto whom ſuch preſentment is made, which 
examination ſuch judge is to cauſe to be reduced into writing and to atteſt, 
as alſo to lodge in the regiſtry and to annex the ſame unto the depoſitions in 


manner above mentioned, Se. 11. 


VII. Their accounting. 


1. At the end of the year, or within a month after at moſt, they ſha[t When to ac. 
before the miniſter and pariſhioners (at a veſtry) give up a juſt account of unt. 


ſuch money as they have received, and alſo what particularly they have 
beſtowed in reparations, and otherwiſe, for the uſe of the church; and fhall 


deliver up to the pariſhioners the money and pariſh goods in their hands, 
to be delivered over by them to the next churchwardens by bill indented. 


Can. 89. 


2. Andif they refuſe, they may be preſented at the next viſitation by the How compell- 


new churchwardens; or any of the pariſh that are intereſted may by 
proceſs call them to account before the ordinary; or the ſucceeding church- 
wardens may have a writ of account at common law. And if they 
have diſburſed more than they have received, the ſucceeding churchwar- 
dens ſhall pay what is due to them, and account it among their diſburſe- 


ments. I Rolls Abr. 121. 


ed to account. 


(1) And by the 3 Geo. 2. c. 11. If any churchwardens ſhall wilfully Neglecting to 


neglect or refuſe to collect any pariſh tax or ceſs ſo applotted and aſcertain- 
ed as aforeſaid, or at the expiration of their office ſhall refuſe or neglect to 
account for the ſame in any veſtry to be held for that purpoſe, of which ten 
days notice ſhall be given in ſuch church or chapel immediately after divine 
ſervice in the morning, it ſhall be lawful for the ſucceeding churchwardens 
to ſue for and recover from the ſaid churchwardens the ſums in the ſaid ap- 


lotment contained. Sea. 3. 


account, 


(2) Or if after an account ſtated in manner aforeſaid, any ſuch church- Refuſing to pay 


warden ſhall after a demand made, refuſe or neglect to pay the balance of tix b 


ſuch account remaining in their hands to the ſucceeding churchwardens, it 
ſhall be lawful for the ſucceeding churchwardens to ſue for and recover from 


the ſaid churchwardens ſuch reſpective ſums, in caſes where the ſame does 


not exceed twenty pounds, by civil bill at the general aſſiſes to be held for 

the county where ſuch pariſh-church or chapel is, or where ſuch pariſh- 
church or chapel is within the'city or county of Dublin at the general quar- 
ter-ſeſſions to be held for the ſaid city or county; and in caſes where any 
ſuch ſum exceeds twenty pounds, the ſame to be ſued for and recovered by 


action of debt, &c. in any of his Majeſty's Four-courts of Dublin. 
1 | T2 „ 5; (2) And 


alance, 


148 Churchbwardens. 


Applotment (2) And in ſuch ſuit or action, the afore mentioned applotment ſubſcrib- 
eee by the miniſter, churchwardens, and three pariſhioners, ſhall be ſuf- 
Ws ficient evidence to charge the defendants with the feveral fums contained in 
the ſaid applotment, and the account ſtated as aforeſaid ſhall be admit- 
ted as ſufficient evidence to charge the defendants with the balance of fuch 

- SCCOUNT. ." J- &. s | 
Allowances to (4) Provided that if any ſuch churchwardens refuſing to account as aforeſaid 
LT ſhall after judgment obtained againſt them, and payment made as aforeſaid, 
apply to the miniſter and ſucceeding churchwardens to be admitted to ac- 
count, the miniſter, churchwardens, and pariſhioners in veſtry aſſembled 
ſhall take ſuch account, and ſuch ſucceeding churchwardens ſhall pay back 
all ſuch ſums as the churchwardens fo accounting ſhall prove to have 
been applied to the uſe of the pariſh, and alſo ſuch ſums as they can 
make appear upon oath could not be collected, by reaſon of the poverty 
or other circumſtances of the parties upon whom they were applotted, 
which oath any juſtice of the peace for the city or county, or county of 
the city where ſuch pariſh church or chapel hes, are required to admi- 


nifter. / g. 
Appeal to the (5) And if the churchwardens ſo accounting ſhall find themſelves ag- 
ſellions. grieved by the determination of the ſaid miniſter, ſucceeding churchwar- 


dens, and pariſhioners upon taking ſuch account, they may appeal to the 
juſtices at the next general- quarter: ſeſſions for the county where ſuch pariſh- 
church or chapel is, who are impowered to ſummon and examine witneſſes 
upon oath and finally to determine the ſame. | 

(6) And in caſe they ſhall adjudge any ſum to be repaid by the ſucceeding 
churchwardens to the churchwardens ſo accounting, to cauſe the fame to 
be levied by diſtreſs and fale of the goods of ſuch ſucceeding churchwardens 
or any of them, by warrant under the hands and ſeals of any two of the 


Juſtices preſent at the ſaid ſeſſions. 


Coſts of appeal. (7) And in caſe they ſhall confirm the determination of the minifter, 
ſucceeding churchwardens, 8 they ſhall award ſuch coſts 


as they ſhall think reaſonable not exceeding forty ſhillings, to be levi- 
ed by diftreſs and ſale of the goods of the perſons ſo appealing by 
warrant under the hand and ſeal of two of the juſtices preſent at the 
{aid ſeſſions. 

Accounting to 3. If the cuſtom of the pariſh is, for a certain number of perſons to have 

a ſelect veltiy« the government thereof, and the account is given up to them; the cuſ- 
tom is a good cuſtom, and the account given to them a good account. 
Gib. 242. | 

Voucher. 4. Mr. Barlow ſays, that for diſburſements of any ſum not above 4o s. 

their own oath is held ſufficient proof; but for all ſums above, receipts muſt 

be produced. Barl. 105. But it may be more ſatisfactory if receipts be 

| produced for all. 5 

Allo wance of 5. The allowance of the account may be by entring it in the church book 

the accowit>G of accounts, and having it ſigned by thoſe in the veſtry who allow the ac- 
counts. Bar. 105. 4 

Account allow- 6. When they have faithfully accounted, and their account, is allowed by 

Al. the miniſter and major part of the pariſhioners preſent, it ſhall not after- 
wards be in the power of any to make them account again; unleſs ſome 
{fraud in their account is aſterwards diſcovered, Wood b. 1. c. 7. 


Repayment. 


Z. 
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E. ) G. 2. Wainwright and Bagſhaw. The churchwardens were cited 
into the court of Litchfield to account. They pleaded, that they had ac- 
counted at the veſtry according to law. Which plea was rejected; and 
thereupon a prohibition was granted: for the ordinary 1s not to take the ac- 
count, he can only give a judgment that they do account; and to what pur- 
poſe ſhould they be ſent back, to thoſe who have taken their accounts alrea- 


dy. Str. 974, 1133. 


VIII. Their puniſhment on miſbehavior. 

1. If the church wardens waſte the goods of the church, the new church- Churchwardens - 
wardens may call them to an account before the biſhop, or bring their ac- e. 8 
tion at common law, Read. Ch. Service. 5 

But churchwardens are not anſwerable for indiſcretion, but for deceit Not anſwera- 
. : ble for indiſcre. 
only, if they lay out more money than is needful. Mood b. I. c. 7. tion. 


I. Their indemnity on doing their duty. 


If any action be brought againſt any churchwardens, or - perſons called Double coſts. - 
ſworn men, executing the office of churchwarden, for any thing done by 
virtue of their office, they may plead the general iſſue, and give the ſpe- 
cial matter in evidence; and if a verdict 1s given for them, or the 
plaintiff ſhall be nonſuit, or diſcontinue, they ſhall have double coſts, 10 


Car. 1. /eff. 2. c. 16. | 
In Kercheval's caſe, M. 8 Car. An action was brought againſt the Action for pre. 


churchwardens for a preſentment upon common fame of incontinency, *e®tncort. 
Upon not guilty, it was found for the churchwardens, and moved that they 
might have double coſts : but it was reſolved, that this being merely eccleſi- 
aſtical, is not within this ſtatute ; for that the ſtatute was never intended, 
hut where they ſhall be vexed concerning temporal matters, which they 
ſhall do by virtue of their office, and not for preſentments concerning mat- 
ters of fame. Cro. Car. 285, 286. | | 

5. They ſhall have a box, wherein to keep the regiſter, with three locks Regiſter how 
and keys, two keys to be kept by them, and one by the miniſter; and eve- be kept. 
ry ſunday they ſhall ſee that the minifter enter therein all chriſtnings, wed- 
dings, and burials that have been the week before; and at the bottom of e- 
very page, they ſhall (with the miniſter) ſubſcribe their names. And they 
ſhall, within a month after March 25. yearly, tranſmit to the biſhop a copy 
thereof for the year before, ſubſcribed as above. Can. 46. 


nee. 


And ſuch regiſter, being carefully preſerved, is good evidence; and the Evide 


falſifying of it is puniſhable at the common law. G1b/. 229. | 
16. They ſhall, at the charge of the pariſh, with the advice and direc- Bread and wing 


tion of the miniſter, provide bread and wine againſt the communion. nt i- 


Can. 9 5 
17. They, (or the overſeers) ſhall levy the penalty of 5 J. for an in- 
cumbent not reading the common prayer once a month. 17 & 18 


Car. 2. c. 6. 
19. They 


. 


150 Churchbbardens. 


Strangers 19. 
preaching. qualified on ſhewing their licence; and they ſhall ſee that ſuch preachers re- 


giſter or ſubſcribe their names in a book to be kept for that purpoſe, with 
the day when they preached, and the biſhop's name who granted the licence, 
Can. 39. 

Perſons denied it Piling who murder themſelves, or die excommunicated, are denied 

clriſtian burial. chriſtian burial ; and therefore the church-wardens are not to ſuffer them to 
be buried in the church or church-yard, without ſpecial licence from the 


biſhop. Degge 183. 


Servants firing 35. They ſhall receive the penalty for ſervants careleſly firing houſes, 


—— 2 Geo. 1. cap. 5. : | ; 
Tracing hares. 36. They ſhall receive the penalties for tracing hares in the ſnow (and 


other game penalties). 10 Will. 3. cap, 8. | 
Surveyors of 37. They ſhall join with the conſtable and ſurveyor of the high-ways in 


the highways. chuſing and returning new ſurveyors. 11 Fac. 1. cap. 7. | | 
Clergy, 


I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 


Liable to the 1. ND Mr. Hawkins ſays, clergymen are within the purview of the 
highways. A ſtatutes relating to the repair of highways, in reſpect of their ſpiri- 


tual poſſeſſions, as much as any other perſons whatſoever in reſpect of any 
other poſſeſſions; for the words are general, and there 1s no kind of intima- 
tion in the ſaid ſtatutes, that any particular perſons ſhall be exempted more 
than others. 1 Haw. 204. 
And toother 2. And it ſeems to be now generally ſettled, that clergymen are liable to 
publick char. Al] publick charges impoſed by act of parliament, where they are not ſpe- 
cially excepted. 
May be impri= z. The ordinary may puniſh clergymen for incontinency, by committing 


lone for in" them to ward or priſon by his diſcretion. 1 H. J. c. 4. 


Privil-ge a- 4. A perſon, laying violent hands on a clergyman, may be puniſhed in 


pataltanallavlt. the eccleſiaſtical court. En. ft. 13 Ed. 1. Circumſpette agatis. Eu. J. 
AE. . . 1. c. 3. 2 inf. 402. 


9 | 
May have the * 5. Clergymen in holy orders may have the benefit of clergy a ſecond, or 


benefit of 


clergy. third time, or oftner. 2 H. H. 374, 375. 
Shall not be 6. A clerk in holy orders ſhall not be burned in the hand, but ſhall 


buratinthe have the ſame privilege as if he had been burned in the hand; and therefore 
ſhall not be drawn in queſtion in the eccleſiaſtical court to deprive him, or 
inflict any eccleſiaſtical cenſure upon him. 2 H. H 38g. | | 


Shall not ſerve 7. To the intent that clergymen may the better diſcharge their duty in 


— cog celebration of divine ſervice, and not be intangled with temporal buſineſs; 
| if any of them be choſen to any temporal office, he may have his writ to be 
diſcharged. 1 ft. 96. | 


8. Fe- 


They ſhall not ſuffer any ſtrangers to preach, but ſuch as ſhall appear 
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8. Eccleſiaſtical perſons have this privilege, that they ought not in per- Shall not ſerve 


in war, 
ſon to ſerve in war. 2 nf. 4. | in v 
' Eccleſiaſtical perſons are not bound to appear at the torn, or view of Need not ap- 


frankpledge. En. /t. 52 H. g. c. 10. En ft. 9£4.2.c. 3. 2 Inft. 4 pear at the torn. 
10. No clergyman ſhall be arreſted in any church or church-yard, whilſt Shall not be 
he attends to divine ſervice, on pain of impriſonment of the offender, and ,t 
ranſom at the king's will, and gree to the party arreſted. En. ft. 50 Ed. 3. 
„ ern 9 98 | 
But the arreſt notwithſtanding (if not on a Sunday) 1s good in law. 


Watſon c. 34. Pp. 344. 


e an may not be taken by force of any proceſs Shall not be 
11. The body of a clergyman may y y p Shall not 


upon a ſtatute ſtaple, or ſtatute merchant. 2 uf. 4. | ſtatute ſtaple. 
12. If an action of treſpaſs, debt, account, or other action wherein pro- Noronacapiass- 

ceſs of capias lies, be brought againſt a clerk in holy orders, and the ſheriff 

return that he is a clergyman beneficed, having no lay fee in which he may 

be ſummoned, in this caſe the plaintiff cannot have a capras to arreſt his 

body, but a writ to the biſhop to compel him to appear. 2 Inſt. 4. Degge 

157%. 

* 3. If a perſon be bound in recognizance in the chancery, or in any other therlf fralf 

court, and he pay not the ſum at the day; by the common law, if the per- pj 2h 

ſon had nothing but eccleſiaſtical goods, the recognizee could not have a cal goods. 

levari facias to the ſheriff to levy the ſame of theſe goods, but the writ 


ought to be directed to the biſhop to levy the ſame of his eccleſiaſtical goods. 


2 Inft. 4. Shall not be 
7 1 1 Shall not be a- 
14. A clergyman ſhall be amerced only according to his lay tenement, 1 


and not after the quantity of his ſpiritual benefice. Magn. Chart. c. 14. ſpiritual goods. 
G1b/. 15. 

15. Diſtreſſes ſnall nct be taken by ſheriffs, or other of the king's mini- Diſtreſs not to 
ſters, in the inheritance of the church wherewith it was anciently endowed; ſpirituad inhe1i-- 
but otherwiſe it is of late purchaſe. Eu. /t. 9 Ed. 2. c. 9. 2 Inſt. 4. tance. 

G1b/. 18. | | 


16 Aclergman is not bound to pay tolls or other like cuſtoms, for his ec- yu mw 
oll of his ſpi- 


cleſiaſtical goods; and if he be moleſted therefore, he may have a writ for tua good, 
his diſcharge. 2 Inſt. 4. Gib/. 2 r. | 
And this not only for all the goods and merchandizes of clergymen gotten 
upon their church livings, but alſo for all goods and merchandizes by them. 
bought, to be ſpent upon their rectories and church livings. Degge 153. | 
17. Lord Coke, in his readings on the Magna Charta, ſays thus, . Frue Obſervation 
eit is, that ecclefiaſtical perſons have more and greater liberties than other. 
« of the king's ſubjects, wherein to ſet down all would take up a whole 
volume of itſelf, and to ſet down no example agreeth not with the office 
of an expoſitor ; therefore ſome few examples ſhall be expreſſed, and the 
ſtudious reader left to obſerve the reſt as he ſhall-read- them in our books, 
* and other authorities of law.” And the inftances he gives, are chiefly 
thoſe which are mentioned above; nevertheleſs I do not find any author ſince 
his time, who hath ſaid what are thoſe other many and great privileges of 
the clergy ; but the authors do generally adhere to theſe particular inſtances; . 
probably as being ſupported: by ſo great an authority: Other privileges have 


been aboliſhed. ſince his time by acts of parhament, and the adjudications 
| of. 
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of the temporal courts, and others perhaps loſt by diſuſe ; and poſſibly ſome 
of the inſtances above-mentioned would have been gone likewiſe, or not 


looked upon as of ſo much authority, if they had not been vouched by 


Lord Coke. 


II. Benefit of clergy. 


I. Original of the benefit of clergy. 

II. By what perſons it may be demanded. 
III. In what caſes it may be demanded. 
TV. At what time it muſt be demanded. 


V. Efed of clergy allowed. | 
I. Original of the benefit of clergy. 


Nciently princes and ſtates, converted to Chriſtianity, in favour of the 


Original of the ; , 
benefit of clergy, and for their encouragement 1n their offices and employments 
7 clergy. . » | ] d » c . id , 7 

and that they might not be ſo much intangled in ſuits, did grant to the 


clergy very bountiful privileges and exemptions; and particularly, an ex- 
emption of their perſons from criminal proceedings, in ſome capital caſes 
before ſecular judges; which was the true original of the benefit of clergy. 

The clergy increaſing in wealth, power, honour, number, and intereſt, 
afterwards ſet up for themſelves; and that which they obtained by the fa- 
vour of princes and ſtates at firſt, they now began to claim as their right, 
and a right of the higheſt nature, namely, by the law of God; and by 
their canons and conſtitutions endeavoured, and in ſome places obtained, 
vaſt extenſions of theſe exemptions, both with regard to the perſons con- 
cerned, to wit, not only to perſons in holy orders, but alſo to all that had 


| any kind of ſubordinate miniſtration relative to the church; and likewiſe in 
reſpect of the. cauſes, exempting as far as they could all cauſes of clergy- 


men, as well civil as criminal, from the juriſdiction of the ſecular power, 
and wholly ſubordinating them immediately and only to the eccleſiaſtical 
Juriſdiction, which they ſuppoſed to be lodged firſt in the pope by divine 
Tight and inveſtiture from Chriſt, and from the pope ſhed abroad into all 
ſubordinate eccleſiaſtical juriſdictions. 

And by this means they endeavoured, and in ſome kingdoms and for 
ſome ages obtained, that there was a double ſupreme power in every king- 


dom; the one eccleſiaſtical, abſolute, and independent upon any but the 


Pope, over eccleſiaſtical men and cauſes; and the other ſecular, of the king 


or civil magiſtrate. 

But this claim of exemption, altho' it obtained much in this kingdom, 
yet grew ſo burdenſome, that it was from time to time qualified and abridged 
by the civil power, ſometimes by acts of parliament taking it away in ſome 
caſes, ſometimes by the interpretation and conſtruction of the judges, and 
ſometimes by the contrary uſage of the kingdom : for eccleſiaſtical canons 
never bound in England, farther than they were received, and ſo had not 


their authority from their own ſtrength and obligation, but from the aan 
an 


Clergy. 8 
and cuſtoms of the kingdom that admitted them, and only ſo far forth as 
they were ſo admitted. ry 8 be ; 

And therefore if they were indifted in caſes criminal, but not capital, 
nor wherein they were to loſe life or limb, there the privilege of clergy was 
not allowed; and therefore not in indictments of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. | 

But, at the common law, in all caſes of felony or petit treaſon, clergy 
was allowable, excepting two, inſidiatores viarum, & arſon. 2 H. H. 323, 


330- 


II. By what perſons it may be demanded. bees + wind 

1. By a favourable interpretation of the ſtatutes relating to the benefit of 2 2 
clergy, not only thoſe actually admitted into ſome inferior order of the 9 
clergy, but alſo thoſe who were never qualified to be admitted into orders 
(which was formerly tried by putting them to read a verſe) have been taken 
to have a right to this privilege, as much as perſons in holy orders. 2 
Haw. 338. 

2. But by the common law, a woman could not have the benefit of Women. 
clergy : but now by the ſtat. 9 Will. 3. cap. 32. a woman convicted or out- 
lawed for any felony, for which a man might have his clergy, ſhall upon 
praying the benefit of that ſtatute, be ſubject only to ſuch puniſhment as a 
man would be in the like caſe. 

3. Lord Hale ſays, A perſon convicted of hereſy, a Jew, or a Turk, Hereticks., 
ſhall not have their clergy; but a perſon excommunicate ſhall have his "ok = 
clergy; 2 H. H. 373. 1 communicate. 

But by 9 Ann. cap. 6. which aboliſhed the ceremony of reading, the 
wall of partition (as Sir Michael Fyfter expreſſes it) between ſubject and 
ſubject under one and the ſame degree of guilt, is taken away; which mea- 
ſure intitled to the indulgence of the law, in common with the reſt of their 
fellow ſubjects, all thoſe who before were ſuppoſed to be under a legal in- 
capacity for orders, as Jews and ſome others were, and likewiſe thoſe who 
in preſumption of law were not qualified in point of learning, of which 
reading a ſcrap of Latin (viz. miſerere met deus) which they called the neck- 
verſe, was commonly made the teſt. And from this period, the meaſure of 
puniſhment hath been governed by the degrees of real guilt, and not by the 
function or abilities of the offender. 9. 30g, 6. | | 
4. By the 4 H. 7.c. 13. Every perſon (not being within orders) who hath perſons having 
been once admitted to his clergy, ſhall not be admitted to the ſame a ſecond 2 9 
timè. | i once. 

5. And if he is convicted of murder, he ſhall be marked (unleſs he is a Burning in the 
peer, 2 H. H. 376) with an M. on the brawn of the left thumb; and if for hand. 
any other felony, with a T. 4 H. 7. c. 12. 

6. But he ſhall not be ouſted of his clergy, by the bare mark in his hand, Burning not a 
or by a parol averment, without the record teſtifying it, or a tranſcript mor gd A 
thereof (according to the following ſtatutes). 2 H. H. 373. 1 4r 1 Cavidtion 

And therefore the burning in the hand ſeemeth now ro be of little uſe, - 
and (as Sir Michael Fyſter obſerves) can ſcarcely be called even ſo much as a 
light puniſhment, but rather a piece I abſurd pageantry, tending neither 

to 


to the reformation of the offender, nor for example to others; to wit, burn- 
ing the offender in the hand with an iron ſcarcely heated. FH. 372. 

Cone iction 7. By 7 Will. 3. cap. 32. /. 7. The clerk of the crown, or of the peace, 

how”! or of aſſize, ſaall certify a tranſcript briefly of the tenor of the indictment, 

; outlawry, or conviction, and attainder, into the king's bench in 40 days; 

And the clerk of the crown, when the judges of aſſize, or juſtices of the 
peace write to him for the names of ſuch perſons, ſhall certify the ſame with 
the cauſes of the conviction or attainder. 

How it maybe 8. Another method is given by the 9 An. c. 6. which enacts, that the 

way wh clerk of the crown, clerk of the peace, or clerk of aſſize, where a perſon 

NY admitted to clergy ſhall be convicted, ſhall at the requeſt of the proſecutor, 
or any other on the king's behalf, certify a tranſcript briefly and in few 
words, containing the effect and tenor of the indictment and conviction, of 
his having the benefit of clergy, and the addition of the party, and the cer- 
tainty of the felony and conviction, to the judges where ſuch perſon ſhall be 
indicted for any ſubſequent offence. / 5 

How tried; 9. Alſo it ſeems, that if the party deny that he is the ſame perſon, iſſue 

whether he is 1 . ., | , . | 
muſt be joined upon it, and it muſt be found upon trial that he is the ſame 


the ſame 


perſon. perſon, before he can be ouſted of clergy. 2 H. H. 373. 


III. In what caſes it may be demanded. 


Formerly al- x. By the 25 Ed 3. ft. 3. c. 4. All manner of clerks, who ſhall be con- 
lewednall victed before the ſecular judges, for any treaſons or felonies, touching other 


1 perſons than the king himſelf, ſhall have the privilege of holy church. 

But not in 2. Clergy was never allowed in this nation, in caſes of high treaſon, nor 

ee or peut js it allowed on indictments of petit larceny or treſpaſs; but by the above 
Lrecited act, clergy was allowed in all treafons and felonies, except treaſon 


againſt the king: So that after this ſtatute, the benefit of clergy might be 
pleaded and allowed in all other treaſons and felonies. Hale's Pl. 230. 2 


| H. H. 326. | | 
Clergy taken 3. Conſequently, wherever clergy is not allowable in any other caſes, it is 
ſtatutes. taken away by ſome ſubſequent act of parliament. MHale's Pl. 2 30. 

Allowed in 4. Conſequently, where a new felony is made by an act of parliament, 


3 clergy is to be allowed, unleſs expreſly taken away by ſuch ſtatute, Hale 
taken away, Pf. 2 30. 


And if it maketh a new felony, and takes away clergy not generally, but 
in ſuch or ſuch caſes, regularly in other caſes, clergy is allowable; as if it 
take away clergy in caſe the party be convicted by verdict, yet he ſhall have 
his clergy, if he ſtand mute. 2 H. H. 335. 

But this is in part remedied by 9 Will. cap. 32. which enacts, that if any 
perſon be indi&ed of any offence, for which by virtue of any Former ſtatute 
he is excluded from clergy, if he had been convicted by verdict or confeſ- 
ſion; if he ſtand mute, or will not anſwer directly, or challenge peremptorily 
above 20 of the jury, or be outlawed, he ſhall not be admitted to his clergy. 
[. 2. But this extends not to appeals, nor to offences made felonies by ſub- 
ſequent ſtatutes, 2 Haw. 348. | | 


But 
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But if the ſtatute enacts generally, that it ſhall be felony without benefit 
of clergy, or that he ſhall ſuffer as in caſe of felony without benefit of clergy, 
this excludes it in all circumſtances, and to all intents. 2 H. H. 336. | 

It follows further, from what hath been ſaid, that in all caſes where Therefore 
an act of parliament ouſteth clergy in caſe of any felony, the indictment * = 
muſt preciſely bring the party within the caſe of the ſtatute; otherwiſe, al- indidtment 
tho! poſſibly the fact itſelf be within the ſtatute, and it may ſo appear upon mult bring the 


» offence within 


the evidence, yet if it be not ſo lledged in the indictment, the party, tho ge Ratute. 


convict, ſhall have his clergy. 2 H. H. 336. 

But altho' the caſe be ſo laid in the indictment, that it comes within the 
ſtatute, to exempt the priſoner from clergy, yet if upon the evidence it fall 
out, that tho? it be a felony, yet it is not ſo qualified as laid in the indict- 
ment, the jury ought to find him guilty. of the felony ſimply, but not as to 
the matter laid in the indictment, and fhereupon the priſoner ſhall be ad- 
mitted to his clergy; and this is commonly done. 2 H. H. 336. 

6. But if the offence was capital at the common law, and a ſtatute only Indictment on a 
excludes it from clergy; the indictment in ſuch caſe need not conclude a- — — * 
gainſt the form of the ſtatute, becauſe the ſtatute doth not alter the nature of clergy an of- 
the offence, but leaves it to its proper judgment, and only takes away a fence which 
perſonal privilege of exemption from ſuch judgment. 2 Haw. 342. TS 

Furthermore, from what hath been obſerved above, it follows, that Acceſſary. 
where an act taketh away clergy from the principal, and faith nothing of the 


acceſſary; the acceſſaries as well before, as after, ſhall have their clergy. 
11 Co. 37. Fo. 355. | : 


IV. At what time it muſt be demanded. 


1. By the ancient common law, the benefit of clergy was demanded as To be demand- 
ſoon as the priſoner was brought to the bar, before any indictment or other 8 [care 
proceeding againſt him; but this was found a great inconvenience to the © 
priſoner, EOS poſſibly he might have been acquitted of the felony; or if 
not, yet in caſe of an inqueſt of office, he loſt his challenges toſuch inqueſt, 
and yet upon ſuch inqueſt found, he forfeited his goods, and the profits of 
his lands; and therefore Priſot Ch. J. with the advice of the other judges, 
in the reign of H. 6. for the ſafety of the innocent, would not 1 the 

priſoner the benefit of clergy before he had pleaded to the felony, and 
(having the benefit of his challenges and other advantages) had been con- 
victed thereof: which courſe hath been generally obſerved ever ſince. 2 


Inſt. 164. 2 H. H. 378. 


2. And this benefit of clergy may be allowed by the court in diſcretion, May be allowed 
tho' the party challenge it not. Hale's Pl. 2.39. tho” not de- 


V. Effect of clergy allowed. 


1. Perſons admitted to their clergy, may be continued in priſon as a fur- xy be conti. 
ther puniſhment, not exceeding one year. 11 Fac. 1 cap. 3. nued in gaol. 

2. And by 6 Geo. 1. cap. 12. Perſons convicted of offences within benefit May be traa- 
of clergy (except receivers and buyers of ſtolen goods) may, inſtead of ſborted. 
being whipped and burnt in the hand, be tranſported for ſeven years, 


2 3. A 
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Shall forfeit 3. A perſon admitted to his clergy, forfeits all his goods that he hath at 

il eir goods. the time of the conviction. 2 H. H. 388. 

But not linds. 4. But preſently upon his burning in the hand, he ought to be reſtored to 
the poſſeſſion of his lands, and from thenceforth to enjoy the profits there- 
of. 2 Hl. H. 388. | | 

Credit reſtorel. g. Allo, it reſtores him to his credit; and confequently enables him to be 
a good witneſs. 2 Haw. 364. | | | 

Aftionableto 6. And it is Holden that after a man is admitted to his clergy, it is 

call him felon. actionable to call him felon ; becauſe his offence being pardoned. by the ſta- 
tute, all the infamy and other conſequences of it are diſcharged. 2 Haw.. 


365. 

Clerk of the Peace. 
By whom to be T. THE cuftos rotulorum ſhall appoint an able and ſufficient perſon, re- 
appointed. ſiding in the county or diviſion, to executethe office of clerk of the 


peace, by himſelf or his ſufficient deputy, to be allowed of by the faid 
cuſtos. rotulorum. En. t. 37 H. 8. c. I. 


Oaths to be 2. He ſhall moreover take the oaths of allegiance, ſupremacy, and ab- 

ken. juration, and perform the other requiſites, as other perſons who qualify for 
offices. 

Fees may be 3. The clerk of the peace is not bound to enter judgment, or the like, 

AKC n- at the ſuit of any, without having the fee due for the ſame; but if the 


court order any 1 without ſuit of another, to wit, ex officio, there he 
ought to enter the ſame without having any fee for the entring thereof. 
Crom. 159. | 
Alſo Mr. Crompton ſays, he ſhall have for every recognizance of the peace 
taken in court 25. and for every releaſe of the peace there 25. and for pro- 
ceſs awarded againſt any to find ſurety of the peace 25. Crom. 160. 
His duty in other matters is interſperſed where it falls in amongſt the other 


titles of this book. 


Appointment of a Clerk of the Peace. 


Oraſmuch as the office of clerk of the peace for the county of- fs now 
void, by the death of- ——gentleman, late clerk of the peace for the 
aid county; Know all men by theſe preſents, that J =——Ccuſtos rotu- 
lorum of the county aforeſaid, do hereby nominate, ele, appoint and aſſign C. P. 
_ gentleman, an able and ſufficient perſon, inſtructed and learned in the laws of 
England, and refiding in the ſaid county, to be clerk of the peace for the ſaid 
county; to hold, execute, and enjoy the office of clerk of the peace for the county 
aforeſaid by himſelf or his ſufficient deputy; and to take and receive the fees, 
Profits, and perquifites thereof, fo long as he ſhall well, juſtly, and honeſtly de- 
mean himſelf in his ſaid office. In witneſs whereof, I the ſaid-— ———þgave 
bereunto ſet my hand ſeal, the day in the———year——, 


ee nie 9:5 hr 
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Y the act of 25 Geo. 2. cap. 10. Every perſon, mot being a coach- Return of 
maker, who ſhall keep any coach, Fc. chargeable with the duties by Coaches. 
the 3 Geo. 2. cap. 3. ſhall within one calendar month after he or ſhe ſhall 
have any ſuch coach, Sc. by writing under his or her hand, certifie to the 
collectot of the diſtrict where he or ſhe ſhall reſide, a true account of all 
ſuch coaches, c. which they ſhall keep, with the name of the place and 
pariſh of his or her uſual reſidence. ; | 
And every perſon chargeable with the ſaid duty, who ſhall neglect to Penalty of 
make and return ſuch certificate, the ſame being made appear by the oath er. 
of one witr.eſs before any juſtice of the peace of the county where the per- 
ſon making ſuch default ſhall uſually reſide, ſhall forfeit five pounds, to be 
levied by diſtreſs and ſale of the offenders goods, by warrant under the 
hand and ſeal of ſuch juſtice, rendering the overplus, if any be, to the own- 
er thereof, which forteiture ſhall be wholly paid to the informer 


Coals and Coalpits. 


1. DV the act 1 Geo. 2. cap. 21. ſea. 1. If any perſons, bodies politick, Combinations 
or corporate, ſhall enter into any unlawful combination or agree- price of c. 
ment for enhancing the prices of coals, ſuch perſons being thereof convic- 
ted, on any information or indictment, ſhall, for every ſuch offence, forfeit 
fifty pounds, to be recovered in he King's Bench, common-pleas, or ex- 
chequer, by information or action of debt. 
One moiety of the forfeiture to go to the perſons who ſhall ſue for the 
ſame, and the other moiety thereof to. the miniſter and churchwardens of the 
reſpective pariſhes, wherein ſuch offence ſhall be committed, for the uſe of 
the poor of the ſaid parith, | 
| To be accounted for by ſuch perſons who ſhall recover the ſame, as money 
levied for the uſe of the poor of ſuch pariſh or pariſhes are to be accounted 
for, in which information or action, no protection, eſſoign, or wager of law 
ſhall be allowed. N . 5 
2. No perſons retailing coals, ſhall keep for meaſuring any ſort of coal, Meaſure of 
commonly called ſea-coal, brought into any harbour or port of this kingdom, coals. 
any half barrel, buſhel, half bufhel, peck, or half peck, but ſuch as are of 
the following dimenſions, and contain the following quantities, and: ſhall 
be ſealed by the clerks of the reſpective markets, v7z: | 
Every half barrel ſhall be twenty-four inches diameter in the bottom, and' 
twenty-five inches and a half in the top at leaſt, and contain twenty gallons: 
Wincheſter meaſure. | "BY 
Every buſhel all be twenty. inches diameter in the bottom, and twenty- 
one inches in the top at leaſt, and contain ten gallons of the like meaſure ; 
every half buſhel hall be fifteen inches diameter in the bottom, and ſixteen 
inches in the top at leaſt, and contain five gallons of the like meaſure. 
Every peck ſhall be eleven inches diameter in the bottom; and twelve 
inches in the top at leaſt, and contain two gallons and a half of the like 
meaſure, every half peek. ſhall be ten inches and a half diameter in the 
bottom 
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bottom and eleven inches and a half in the top at leaſt, and contain one 
allon and a quarter of the like meaſure. 


8 1 i 
Penalty for Upon pain off forfeiture of all the coals which ſhal be otherwiſe fold or 
1 our expoſed to ſale by any retailer of coals, and alſo double the value thereof, 
to be recovered by any perſons before the chief magiſtrate of ſuch city or 


town corporate where ſuch coals ſhall be imported, who are required to call 

the parties before them and to hear and examine ſuch complaints upon oath, 

and upon due proof thereof made to their ſatisfaction, to convict the of- 

fenders, and to give warrant under their hands and ſeals for levying the 

ſorfeitures accordingly, the one moiety thereof to be to the uſe of the per- 

ſons ſo proſecuting or complaining and the other moiety to the uſe of the 
r of the pariſh where ſuch offence ſhall be committed. 

Provided that no ſuit ſhall be commenced for any forfeiture or penalty 
incurred by any offence contrary to this act, unleſs the ſame be com- 
menced within ſix months next after ſuch offence ſhall be committed. 

Search warrant 4. And by the 1 G. 2. c. 24. It ſhall be lawful for any perſons having 
for coals. a warrant for that purpoſe under the hands and ſeals of any two juſtices of 
the peace, to ſearch in all ſuſpected places, for any ore, coals, mineral 
or timber, imbezelled. 7. 2. 
And if ſuch perſons ſhall find any ſuch ore, coals, mineral or timber, to 
the value of five ſhillings, in the houſe or poſſeſſion of any perſon being 
a day labourer or collier, or of any other perſon employed in the raiſing or 
working of ſuch ore, coals, or minerals, they ſhall bring ſuch perſons in 
whoſe houſes or poſſeſſions, ſuch ore, coals, mineral, or timber, ſhall be 
found, before any two juſtices of the county where ſuch ore, Sc. ſhall 


be found. | 
And if ſuch perſons ſhall not make proof to the ſatisfaction of ſuch juſ- 


tices, that ſuch ore, Sc. were honeſtly acquired by them, the perſons in 
whoſe cuſtody, ſuch ore, coals, mineral, or timber, ſhall be found, ſhall 
ſtand convicted. | | | 
And the ſaid juſtices ſhall commit ſuch offenders to the houſe of cor- 
rection, and ſhall order ſuch offenders to be publickly whipt at the next 
market on the next market day after ſuch conviction. bid. f. 1 
And the conſtable of ſuch market-town is required to execute ſuch order, 
and to whip ſuch offender feverely on pain of twenty ſhillings, to be levied 
by order of the ſame juſtice by diſtreſs and ſale of the goods of the ſaid 
conſtable, to be paid to the churchwardens and applied to the poor of the 
pariſh where ſuch market town is. | 
And if ſuch perſons ſhall again offend in the premiſſes, and ſhall thereof 
be convicted as aforeſaid, ſuch perſons ſhall be ſent to the houſe of correcti- 
on, and kept to hard labour for three months, and at the end thereof be 
alſo publickly whipt as aforeſaid, or if ſuch offenders will pay to the perſon 
injured treble the value of what ſhall be ſo embezelled, which treble value is 
to be aſcertained by ſuch juſtice before whom ſuch perſons ſhall be fo con- 
acted, the perſons ſo offending and making ſuch ſatisfaction ſhall be diſ- 
charged from ſuch corporal puniſhment. | 
Being cogJs. 5. Alſo by the act, 29 Geo. 2. c. 12. No maſter, overſeer, or collier, 
ſhall preſume to ſell or diſpoſe of any quantity of coal, raiſed in the colliery 
he is employed to work in, for money, or any other conſideration, un 
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ſuch maſter, overſeer, working or other collier, ſhall fairly and openly pur- 

chaſe the ſame from the owner and proprietor of ſuch coal, or from the 

perſons authoriſed by them to ſell the ſame. 

And if any maſter, overſeer, working or other collier ſhall fo diſpoſe of or porf iure. 
ſell for money, or any other conſideration, any quantity of coals ſo raiſed, 

(except as aforeſaid) ſuch maſter, overſeer, working or other collier ſhall 

forfeit ſix pence for every hundred of coal he ſhall fo diſpoſe of as aforeſaid, 

to the owner and proprietor of ſuch colliery where the ſame was raiſed, to- 

gether with the horſe and carriage that ſhall be employed in carrying away 

or drawing the ſame. 

Provided ſuch collier or other perſon employed in carrying away or draw- 
ing the ſame, be lawfully convicted thereof, by oath, before any one juſ- 
tice of the peace for the county where ſuch offence 1s committed, or where 
ſuch coal 1s ſeized or taken up. 

And if any maſter, overſeer, working, or other collier or miner, ſhall af- Combinations 
ter the time aforeſaid enter into any unlawful combinations, or ſhall refuſe to t ©? * 
work according to the articles entered into by them with the owners or pro- 
prietors of ſuch collieries or mines, in ſuch caſe, over and above the penalty 
provided by any former acts, ſuch maſter, overſeer, working or other collier 
or miner, ſhall forfeit all ſuch money as ſhall be due to them by the owners 
of ſuch collieries or mines at the time of their entering into ſuch unlawful 
combination, / 10. 

And ſhall alfo be committed to the common goal of the county where ſuch Conviction. 
offence is committed, there to remain for one calendar month without hail ; | 
provided ſuch maſter, overſeer, working or other collier or miner, be law- 
fully convicted of ſuch offence, on oath, before one juſtice of the peace 
5 ON county where ſuch offence 1s committed, or where ſuch offender 1s 

ound. | 


This act is made perpetual by Stat. 1 Geo. 3. cap. 17. Sect. 18. 


7. And moreover by the 1 Geo. 3. cap. 17. Every carman, and buyer Tickets for 
of coals, at or in any colliery of this kingdom, ſhall, at the time of buying <* 
ſaid coal, and before he ſhall take or remove ſaid coal from the place of 
ſale, procure a ticket from the owner of ſuch coal, or the clerk, or perſon 
who ſhall be appointed by the owner to ſell or deliver fuch coal, which 
ticket ſhall be given gratis, and ſhall expreſs the day of the month and 
year, in which ſuch coal is ſold and delivered, and alſo the quantity of the 
coal then ſold, and the names of the buyer and ſeller. ee. 19. 

And in caſe any perſon ſhall remove or take away any quantity of coals Forfeiture. 
from any colliery, without ſuch ticket, or ſhall refuſe to produce or ſhew 
ſuch ticket, when required of him within the ſaid colliery, or five miles 
thereof, ſuch perſons ſo offending, ſhall not only forfeit the coals fo found 
on him, but ſhall alſo forfeit the horſe and car employed in carrying ſuch 
coal, which forfeiture ſhall be to the uſe of the owner or proprietor of ſuch 
colliery from which ſuch coal was ſo taken away. 

Provided, that if any perſon, who ſhall fairly buy any quantity of coals, Lo of tickets. 
ſhall by any accident loſe his ticket, and for want of ſuch. ticket ſhall in- | 
cur the penalty herein before mentioned, ſuch perſon, ſhewing by the clerk 

| of 
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of the colliery's books, or by proper and ſufficient proof, before the next 
juſtice of peace, that ſuch coal was fairly and openly purchaſed from 
the owner or perſon appointed to ſell the ſame, ſhall have his coal, toge- 
ther with his horſe and car reſtored to him. 
Abſentingfrom 8. If any miner, maſter, or other collier, or othar perſon employed in any 
work. of the collieries or mines of this kingdom, ſhall abſent himſelf from his 
work, in breach of his articles or contract with the owners of any colliery, 
or other mine, or ſhall engage himſelf, or hire with the owners, overſeer, 
or director of any other colhery or mine, or any other perſon, without firſt 
obtaining a licence, or diſcharge in writing from the owners of the laſt work 
he was engaged by contract or agreement to work in; ſuch miner, maſter, 
or other collier, on being duly convicted of ſuch offence, ſhall, over and 
above the penalties provided by any former act, be committed to the 
common goal of the county wherein ſuch offence is committed, there to 
remain for the ſpace of two months, without bail or mainprize. // 20. 
Continuance of g. So much of 1 E. 3 c. 17. as relate to colliers, miners, carmen, and 
ko buyers of coals, ſhall be continued to the firſt day of May one thouſand 
ſeven hundred and ſeventy ſix, and to the end of the then next ſeſſion of 
Parliament. 3 E. 3. 4 16: %. | 
10. 1 C. 2. c. 24. If any perſons ſhall wilfully and maliciouſly deſ- 
troy any engine lawfully erected, or any ſhaft or paſſage or drains lawfully 
made, for working mines, or ſhall wilfully and maliciouſly do any damage 
to the ſame, to the value of five pounds, or ſhall wilfully and maliciouſly 
burn or ſet on fire any ſtack of coals or charcoal or vein or mine of coals 
under the ground, or any ſhafts or paſſages leading thereto, ſuch offenders 
being thereof convicted, ſhall be adjudged felons without the benefit of 


clergy or of the ſtatute. /. 3. 


Coin, 


For matters common to this with other treaſons, ſee title treaſon. 


Original of the 1, O IU, in French, ſignifieth a corner, and from thence hath its name 

word. (according to Lord C ); becauſe in antient time money was 
ſquare with corners, as it is in ſome countries at this day. 1 nfl. 207. 

Others derive this word, which in the old French is written coin: as alſo 

the Italian cunio, and the Spaniſh cuno, from the Greek word vo35, communis; 
becauſe money is the common mean or inſtrument of traffick. ” 
But theſe derivations are too artificial, The word doth properly fignify 
a wedge as the Latin cuneus; and hath a verb belonging to it in the ſeve- 
ral languages: and is tranſlated to lawful money; either from the form of 
a wedge ingot or lingot (Iinguetta) in which bullion was tranſported from 
all antiquity : or elſe from the inſtrument, a wedge or chiſſel, with which 
in trade, theſe lingots were occaſionally cut to the weight required, as they 
are at this day in the Ea/t-Indies, with ſheers. 

Value of coin, 2. The legitimation of money, and the giving it its denominated value, 

is one ſpecial part of the King's prerogative, 1 H. H. 188, 


3 And 


Coin. N 
And the King may by his proclamation legitimate foreign coin, and Legitimating 
WY it current — of this kingdom, according to the value impoſed by foreign coin, 
ſuch proclamation. 1 H. H. 192. N | 
And therefore both Enghi/ſb money, coined by the King's authority, and 
foreign coin made current by proclamation, are within the denomination of 


lawful money of England. 1 Inft. 207. | 
4. But only gold or ſilver coin, and not braſs or copper, are within this Copper coin, 


denomination. 1 Haw. 42. | | | 
And no perſon can be inforced to take in payment any money but of law- 


ful metal, that is, of filver or gold. 2 Inſt. 577. Except for ſums under 


ſix pence. 1 H. H. 195. 45 
. By the ſtatute of 25 Ed. 3. ft. 5. c. 2. It is made treaſon to coun- Counterfeiting 
the coin of this 


* the coin of this realm: That is to ſay, whether the perſon utter it or oor any 


not. Infl. 16. 1 Haw. 42. | 1 
6. By the act, 28 Eliz. c. 6. If any perſons counterfeit any ſuch kind Counterfeiting 


of coin of gold or filver of other realms as is not the proper coin of this 5 current 
realm, nor permitted to be current within this realm, every ſuch offence 

ſhall be judged miſpriſion of high treaſon, and the offenders therein, their 

procurers, aiders, and abettors, being convicted of ſuch offences ſhall be 
impriſoned, and forfeit ſuch lands, goods, and chattels as in caſes. of miſ- 


priſion of treaſon. 0 710 | 
And by the 8 Ann. c. 6. /. 1. No perſon except perſons employed Making tools 


in his Majeſty's mints, for the uſe of the mints only, or perſons authorized for couring. 
by the treaſury, ſhall knowingly make or mend or aſſiſt in the making or 
mending, of any puncheon, counter puncheon, matrix, ſtamp, dye, pat- 
tern, or mould, of ſteel or other metal, or of ſpaud, or fine foundersearth, 
or ſand, or other materials, in which there ſhall be the figure of either ſide, 
or flat of any gold or filver coin current, nor ſhgl knowingly make or mend, 
or aſſiſt in the making or mending, of any edger or edging tool, not of 
common uſe in any trade, but contrived for making of money round the 
edges with letters, grainings or other marks, reſembling thoſe on monev, 
nor any preſs for coinage, nor any cutting engine, for cutting round blanks 
by a ſcrew out of flatted bars of gold, ſilver, or other metal, nor ſhall 
knowingly buy, ſell, or conceal, or without authority or ſufficient excuſe 
knowingly have in his cuſtody any ſuch puncheon, Cc. and if any perſon 
ſhall offend in the matters aforeſaid, ſuch offenders, their counſellors, pro- 
curers, aiders and abettors, ſhall be guilty of high treaſon. 

8. If any perſon ſhall without authority knowingly convey or aſſiſt in the convesin; 
conveying out of his majeſty's mint, any puncheon, or other inſtrument tools out or 
uſed about the coining of monies there, or any uſeful part of ſuch inſtru- Milt. 
ments, as well the xs. Jon offending, their - counſellors, procurers, aiders, 
or abettors, as alſo all perſons knowingly receiving or concealing the ſame, 
ſhall be guilty of high treaſon. . 2 Ons 16 
9. If any perſon other than the perſons employed in his Majeſty's mints, Elging. 
or ſuch as ſhall have authority from the treaſury, ſhall mark on the edges 
any current coin,. or if any perſons ſhall mark on the edges any diminiſhed 
or counterfeit coin, with letters or grainings like thoſe on the edges of mo- 
ney coined in his Majeſty's mint, ſuch offence ſhall be high treaſon, and the 
offenders, their counſellors, procurers, aiders, and abettors, being convicted, 
ſhall ſuffer death as in caſe of high treaſon. , 3. 

+ | 10. If 
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Gilding coins 10. If any perſon ſhall colour, gild, or caſe over with gold or ſilver, or 
with any waſh or materials producing the colour of gold or ſilver, any coin 
reſembling the current coin, or any round blanks of baſe metal, or of coarſe 
gold or ſilver, of a fit ſize or figure to be coined, or ſhall gild over any 
filver blanks of a ſize and figure reſembling the current = coin, ſuch per- 
ſons, their counſellors, &c. ſhall be guilty of high trea on. ; 

Tools for 11. Sea. 4. If any puncheon, dye, ſtamp, edger, cutting engine, preſs, 

coining found. gaſk, or other inſtrument for coining or counterfeiting gold or ſilver mo- 
nies, or any part of ſuch tool, ſhall be hid in any place, or found in the 
houſe or poſſeſſion of any perſon not employed in coining in his Majeſty's 
mints, nor having the ſame by authority, any perſons diſcovering are re- 

quired to ſeize the ſame, and to carry them to ſome juſtice of peace, to be 
produced in evidence againſt any perſon who ſhall be proſecuted for ſuch of- 
fence, and after they ſhall have been produced in evidence, they ſhall b 
order of the court, or in the preſence of ſome juſtice of peace, in caſe 
there be no trial, be deſtroyed; and if any counterfeit or diminiſhed mo- 
ney ſhall be produced in any court of juſtice in evidence or otherwiſe, the 
judges ſhall cauſe ſuch monies to be cut in pieces in court, or in the pre- 
ſence of ſome juſtice of peace, and then to be delivered to ſuch perſons to 
whom the ſame ſhall appertain. /. 5. | 

Blanched cop- 12. If any perſon ſhall blanch copper for ſale, or mix blancht copper 

per. with ſilver, or knowingly buy or ſell, or offer to ſale, blancht copper alone, 
or mixt with ſilver, or ſhall knowingly and fraudulently buy or ſell, or 
offer to ſale, any malleable compoſition, which ſhall be heavier than fil- 

ver, and look and touch and wear like gold, but be worſe than ſtandard, 
or ſhall take, pay, or put off, any counterfeit milled money, or milled 
money unlawfully diminiſhed and not cut in pieces, at a lower rate than the 
ſame ſhall import, ſuch perſon ſhall be guilty of felony. / 6. 

No corruption 13. This act ſhall not make any corruption of blood, or make the wife 

of blood: of any offender to loſe her dower, and perſons accuſed of offences made 
treaſon or felony by this act, ſhall be tried by ſuch evidence, and in ſuch 
manner, as any offenders for counterfeiting the king's money. /. 7. 

Defacing coun- 14. It ſhall be lawful for any perſon to whom ſilver money ſhall be ten- 

terteit money. qered, any piece whereof ſhall be diminiſhed otherwiſe than by reaſonable 
wearing, or that by the ſtamp, colour or weight thereof, he ſhall ſuſpect 
to be counterfeit, to cut or deface ſuch piece; and if any piece ſo cut, 
Sc. ſhall appear to be counterfeit, the perſon tendering the fame ſhall bear 

the loſs: but if the fame ſhall be of due weight and lawful money, the 
perſon that broke or defaced the fame, ſhall take the ſame at the rate it 
was coined for, and if any queſtion ariſe, whether the piece be counter- 
feit, it ſhall be heard and determined by the mayor, bailiff, or other chief 
officer of any city or town corporate where ſuch tender ſhall be made; 
| and if out of any city, Sc. then by the next juſtice of peace. F. 8. 
 Officersof the 15. All the officers and miniſters concerned in the receipt of her Majeſ- 

W ty's revenue, are required to cut, break, or deface, every piece of coun- 

terfeit or unlawfully diminiſht ſilver money, tendered in payment to 
them for the uſe of her Majeſty or for any part of the revenue. / 9. 


This act is made perpetual by Stat. 4 Geo. 1. cap. 9g. Set. 5. 
| | 16. By 
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16. By the 5 El. c. 11. Clipping, waſhing, rounding, or filing, for Clipping coins. 
lucre or gain, any the proper coin of this realm or the dominions thereof, 
or of any other realm current within this realm by proclamation, ſhall 
be adjudged treaſon in the offenders, their counſellors, conſenters, and 
aiders. (This law extends to Ireland.) „ 
17. And by the 18 El. c. 1. If any perſon ſhall, for lucre or gain, by 
any art, ways, or means, impair, diminiſh, falſify, ſcale, or lighten the | 
proper coin of this realm, or any the dominions thereof, or the coin of this | 
realm allowed to be current at the time of the offence committed, by the 
King's proclamatiog; he, his counſellors, conſenters, and aiders ſhall be 
guilty of treaſon. ; 
18. Lord Hale, ſpeaking of copper halfpence-and farthings, makes it a 
query, whether the counterfeiting of them be not treaſon within the 
ſtatute of 25 Ed. 3. but inclines to the negative. 1 H. H. 195, 211, 


1 | 
19. If any perſon ſhall falſly forge or counterfeit any ſuch kind of coin Counterfeiting 


of gold or ſilver, as is not the proper coin of this realm, nor permitted to cant. cure 
be current within this realm; he, his procurers, aiders, and abettors ſhall 
be guilty of miſpriſion of high treaſon. 14 El. c. 3. 

20. If any perſon ſhall bring falſe money into the realm, counterfeit to Bringing in 
the money of England, knowing the ſame to be falſe, to merchandiſe or i monc7« 
make payment, in deceit of the king and his people; he ſhall be guilty of 
high treaſon. 25 Ed. 3. ft. g. c. 2. 

Alſo, if any perſon ſhall bring from the parts beyond the ſea, any forged 
and counterfeit money like to the gold or ſilver coin of foreign realms, cur- 
rent in payment within this realm by the King's ſufferance and conſent, 
knowing the ſame to be falſe and counterfeit, to the intent to utter or make 
payment of the ſame within this realm, by merchandizing or otherwiſe; he, 
his counſellors, procurers, aiders, and abettors ſhall be guilty of high trea- 
fon. 1 . . 2. = 

Note: This muſt be brought from a foreign nation, and not from Jreland, 
or other place ſubject to the crown of England; becauſe the counterfeiting 
there, is puniſhable by the laws of our King; as much as in England. 1 
Haw. 43. | 

Sir Michael Foſter obſerving upon theſe offences (and of the offence a- 
bovementioned, of counterfeiting foreign current coin) ſays, proſecutions 
for importing money counterfeit to the ſimilitude of Eugliſb coin have been 
very rare; and for the offences of counterfeiting foreign coin legitimated 
by proclamation, and of importing fuck coin, there can be none, as things 
ſtand at preſent, till the crown ſhall be adviſed to legitimate ſome ſpe- 
cies of foreign coin. I know of none (ſays he) now current among us 
that is legitimated, and moſt probably none will. For if the offences 
of counterfeiting and diminiſhing foreign coin, and of importing ſuch 
counterfeit and diminiſhed coin, which are great evils and daily grow- 
ing, were made more penal than they are at preſent, he ſays he knows 
of no good end that could be anſwered by legitimating any ſpecies of 
it; on the other hand, there ſeem to be great inconveniencies that would 


attend it, Foft. 227. 


©» oe - - 
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Uttering falſe 


money. 


Having falſe 
money in poſ- 
ſeſſion. 


Bail. 


Evidence. 


Judgment. 


Without war- 
rant. 


Commitment, 
when. 


Coin. 


21. If one perſon counterfeits, and by agreement before the counterfeit- 
ing, another perſon is to take off and vent the counterfeit money, ſuch other 
is an aider and abettor, and conſequently a principal traytor (for in high 


treaſon there are no acceſſaries.) 1 H. H. 214. 
If one perſon counterfeits, and another (knowing that he did fo) puts 


it off, but without any ſuch previous agreement; ſuch other perſon 
ſeems to be all one with a receiver of him, becauſe he maintains him, - 
1 H. H. 214. | 
lf one perſon counterfeits, and another perſon know that he did fo, and 
doth neither receive, maintain, or abet him, but conceals his knowledge; 
this is miſpriſion of treaſon. 1. H. H. 214. 

22. If falſe or clipt money be found in a man's hands; if he be ſuſpici- 
ous, he may be arrefted till he have found his warrant. 3 Inſt. 18. Hale's 


Pl. 21. 1 Haw. 43. 
23. By the 3 Ed. 1. c. 15. Perſons taken for falſe money are not bail- 


able by juſtices of the peace. 
But they muſt take the examinations and informations, and bind over 


the witneſſes to the proper court, and commit the perſons accuſed. 1 


B. . 
24. It is not neceſſary there ſnould be two witneſſes in caſes of counter- 


feiting the coin, as it is in other high treaſons; but perſons may be con- 
victed according to the courſe of the common law, by one witneſs only. 


1 H. H. 318, 328. 
25. The judgment for high treaſon, relating to the coin, is, to be drawn 


to the place of execution, and there hanged by the neck till he be dead. 


2 Haw. : 
But it 1s generally provided by the ſeveral ſtatutes, that this ſhall work 


no corruption of blood, nor loſs of dower. 


1 Commitment. 


A Neiently there was more felons eommitted to goal without mitti- 
mus in writing, than were with it: ſuch were all the commit- 
ments by conftables, watchmen, and private perſons arreſting for felony, 
and bringing to the common gaol, long before there were any juſtices 
of the peace; and yet mittimus, are not of ſo ancient date even as they. 
1 | | 
But now, ſince the habeas corpus act, a commitment in writing ſeems 
more neceſſary than it was in former times; otherwiſe the priſoner 
may be admitted to bail upon that act, whatſoever his offence may 
have been. ph | | 
When a ſtatute appoints impriſonment, but limits no time when, it is to 
be underſtood that he ſhall be impriſoned preſently. Dalt. c. 170. | 


Concerning which I will ſet forth, 


1. Who 
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J. Who may be committed. 


II. To ⁊cbat place. 

III. The form of the commitment. 

IV. Charges of the commitment. 

V. That the gaoler ſhall receive the priſoner. 


VI. Shall certify the commitment. 


VII. Commitment diſcharged. 
Who may be 


IJ. Who may be committed. tens rand? 


1. There is no doubt, but that perſons apprehended for offences which Perſons not 
are not bailable, and alſo all perſons who neglect to offer bail for offences es bal. 


which are bailable, muſt be committed. 2 Haw. 116. 

2. And it is ſaid, that whereſoever a juſtice is impowered by any ſtatute + ph guilty 
to bind a perſon over, or to cauſe him to do a certain thing, and ſuch“ ntempt. 
perſon being in his preſence ſhall refuſe to be bound, or to do ſuch thing, 


the juſtice may commit him to the goal, to remain there till he ſhall com- 


ply. 2 Haw. 116. 
If a priſoner be brought before a juſtice, expreſly charged with felo- Perſons charg- 
ed with felony» 


3 ä 
ny upon oath, the juſtice cannot diſcharge him, but muſt bail or com- 
mit him. 2 H. H. 121. | 

4: But if he be charged with ſuſpicion only of felony, yet if there be Perſons charg- 

roed as 2 felony ed on ſuſpicion. 


no felony at all proved to be committed, or if the fact cha 8 
be in truth no felony in point of law, the juſtice may diſcharge him ; 


as if a man be charged with felony for ſtealing -a parcel of the free- 
hold, or for carrying away what was delivered to him, and fuch like,, 
for which tho' there may be cauſe to bind him over as for a treſpaſs, 
the juſtice may diſcharge him as to felony, becauſe it 1s not felony. 
But if a man be killed by another, tho' it be by miſadventure, or 
ſelf defence (which is not properly felony), or in making an aſſault up- 
on a miniſter of juſtice in execution of his office (which 1s not at all 
telony), yet the juſtice ought not to diſcharge him, for he muſt undergo 
his trial for it; and therefore he muſt be committed, or at leaſt bailed. 


2 H. A 
5. But commitment by the juſtices of the peace almoſt in all caſes (ex- Perſons not 


cept for the peace, good behaviour, felony, or higher offences) is but to Bulls their 
retain the party till he hath made fine to the King; and therefore if he 
offer to pay it, or find ſureties by recognizance to pay it, he ought not 

to be committed, but to be delivered preſently. Dalt. c. 170. 


To what place. 


IT. To what place. 


1. All felons ſhall be committed to the common gaol, and not elſewhere. To the gaol. 


$36 © I. | 
2. But 
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Houſe of cor- 2. But vagrants and other criminals, offenders, and perſons charged with 
6 ſmall offences, may for ſuch offences, or for want of ſureties, be copnmit- 
ted either to the common gaol, or houſe of correction, as the juſtices in 


their judgment ſhall think proper. 6 G. c. 19. 
Stocks. 3. And they may commit other offenders to the ſtocks, or other cuſto- 


dy, by particular ſtatutes. 5 
Different coun- 4. Generally, if a man commit felony in one county, and be arreſted 
2 for the ſame in another county, he ſhall be committed to gaol in that coun- 
ty where he is taken. Dalt. c. 170. 
Yet if he eſcapes, and is taken on freſh ſuit, in another county, he may 
be carried back to the county where he wes firſt taken, Dalt. c. 170. 


TOws II. Form of the commitment. + 


In whoſe name, 1, It muſt be in writing, either in the name of the King, ind only teſt- 
ed by the perſon who makes it, or it may be made by ſuch perſon in his 
own name, expreſſing his office, or authority, and muſt be directed to the 
gaoler, or keeper of the priſon. 2 Haw. 119. 

Yet the mention of the name and authority of the juſtice, in the 
beginning of the mittimus, is not always neceſſary, for the ſeal and 
ſubſcription of the juſtice to the mittimus, is ſufficient warrant to the 
goaler; for it may be ſupplied by averment, that it was done by the juſtice. 


2". .-123. ; 
The party's 2. It ſhould contain the name and ſirname of the party committed, if 
— known; if not known, then it may be ſufficient to deſcribe the perſon by 


his age, ſtature, complexion, colour of his hair, and the like, and to add, 
that he refuſeth to tell his name. 1 H. H. 577. 


Oath, 3. It is ſafe, but not neceſſary, to ſet forth, that the party is charged up- 
on oath. 2 Haw. 120. | 
Cauſe. 4. It ought to contain the cauſe, as for treaſon, or felony, or ſuſpicion 


thereof; otherwiſe if it contain no cauſe at all, if the priſoner eſcape it is 
no offence at all ; whereas if the mittimus contained the cauſe, the eſcape 
were treaſon or felony, tho' he were not guilty of the offence ; and there- 
fore for the King's benefit, and that the priſoner may be the more ſafely 
kept, the mittimus ought to contain the cauſe. 2 Iuſt. 52. 

And hereupon it appeareth, that a warrant or mittimus to anſwer 
to ſuch things as ſhall be objected againſt him, is utterly againſt law. 2 
inſt. 591. | — 

Alſo, it ought to contain the certainty of the cauſe; and therefore if it 
be for felony, it ought not to be generally for felony, but it muſt contain 
the ſpecial nature of the felony, briefly, as ſor felony for the death of ſuch 
an one, or for burglary in breaking the houſe of ſuch an one; and the reaſon 
is, becauſe it may appear to the judges of the King's bench, upon an Ha- 
beas corpus, whether it be felony or not. 2 H. H. 122. 1 

But the want hereof ſeems not to make the commitment abſolutely 
void, fo as to ſubject the gaoler to a falſe impriſonment; but it lies in 
averment to excuſe the gaoler or officer, that the matter was not felony. 
1 H. H. 584. 


5. But 


* 2 K 
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r 
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g. But it muſt have an apt concluſion ; as if it is for felony, to detain Concluſion. 
him till he be thence delivered by law, or by order of law, or by due courſe 
of law. 2 Haw. 120. 2 H. H. 123. 

But if the concluſion be irregular, it doth not ſeem to make the war- 
rant void, but the law will reje& that which is ſurpluſage, and the reſt 
ſhall ſtand; ſo that if the matter appear to be ſuch, for which he is to re- 
main in cuſtody, or to be bailed, he ſhall be bailed or committed as the 
caſe requires, and not diſcharged, but the wrong concluſion ſhall be reject- 
ed. 1 H. H. 584. > | 

It is alſo to be obſerved, that a commitment grounded on an act of par- 
liament, ought to be conformable to the method preſcribed by it. As where 
the overſeers were committed for refuſing to account, and the warrant con- 
cluded in the common form, until — be duly diſcharged according to law, 
upon the return of an habeas corpus the court held the commitment void, 
becauſe the warrant ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint. And a difference is, where a 
man is committed as a criminal, and where only for contumacy; in the firſt 
caſe, the commitment muſt be, until diſcharged according to law; but in 
the latter, until he comply. 2 Haw. Not. 33 

Where a ſtatute appoints impriſonment, but limits no time how long, in 
ſuch caſe the priſoner muſt remain at the diſcretion of the court. Dali. c. 

170. 
76. It muſt be under ſeal; and without this, the commitment is un- Seal. 
lawful, the gaoler is liable to a falſe impriſonment, and the wilful eſ-— 
cape by the gaoler, or breach of priſon by the felon, makes no felony. 

1. KH i. $83. 

But this Huſt not be intended of a commitment by the ſeſſions, or other 
court of record; for there the record itſelf, or the memorial thereof, which 
may at any time be entered of record, are a ſufficient warrant, without any 
warrant under ſeal. 1 H. H. 584. | 

7. It ſhould alſo ſet forth the place at which it is made. 2 Haw. 119. Place. 

8. It muſt alſo have a certain date, of the year and day. 2 H. H. 123. Time. 


IV. Charges of the commitment. 


1. There ſhall be paid to every conſtable, who by virtue of a mittimus Charges to be 
under the hand and ſeal of any juſtice of the peace for treaſon or felony, paid to conſta- 
ſhall carry to and ſafely lodge in the county gaol, any perſon committed * 
to him by ſuch juſtice, the ſum of three pence for each mile ſuch | 
ſo committed ſhall be carried, and alſo the like ſum ſhal+be paid to each 
of two proteſtants armed with fire-arms, who ſhall go along with ſuch 
conftable to the county gaol to guard ſuch priſoners, which ſums ſhall be 
2 by the grand juries of the reſpective counties. 17 G. 2 c. 6. 

ect, 5. 

2. And in caſe there ſhall be more priſoners than one to be conveyed In caſe of more 
to gaol, the ſaid juſtice ſnall appoint as many proteſtants with fire- arms than one pri- 
to guard ſuch priſoners, as ſhall be neceſſary or their ſafe conveyance _. 
goal, each of whom ſhall be intitled to the like ſums of three pence a 
nule, to be raiſed as aforeſaid, : 

J. Gaoler 
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V. Gaoler ſhall recetve the priſoner. 


| 3 
Gaoler refuſing If the gaoler ſhall refuſe to receive a felon, or take any thing for receiv- 


to receive. 


Commitment 


ing him, = ſhall be puniſhed for the ſame, by the juſtices of gaol delive- 
ry. 4 Fa. g. c. 10. Dalt. c. 110. | 

But if a man be committed for felony, and the gaoler will not receive 
him, the conſtable muſt bring him back to the town where he was taken; 
and that town ſhall be charged with the keeping of him, until the next 
gaol delivery : or the perſon that arreſted him, may in ſuch caſe keep the 
priſoner in his own houſe, as it ſeemeth. Dall. c. 170. 

But in other caſes it ſeems, that regularly no one can juſtify the detaining 
2 priſoner in cuſtody out of the common gaol, unleſs there be ſome par- 
ticular reaſon for ſo doing; as if the party be ſo dangerouſly ſick, that it 
would apparently hazard his life to ſend him to the gaol, or there be evident 


danger of a reſcous from rebels, or the like. 2 Haw. 118. 


VT. The gaoler ſhall certify the commitment. 


By the 3 H. J. c. 3. The ſheriff or gaoler ſhall certify the com- 


to be certified. mitments, to the next gaol delivery. 


Commitment 
diſcharged. 


VII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, certainly appearing 
to have been done by ſome one or other, cannot be lawfully diſcharged by 
any one but the King, till he be acquitted on his trial, or have an 7gnoramus 
found by the grand jury, or none to proſecute him on a proclamation for 
that purpoſe by the juſtices of gaol delivery. But if a perſon be commit- 
ted on a bare ſuſpicion, without an indictment for a ſuppoſed crime, where 
afterwards it appears that there was none, as for the murder of a per- 
ſon thought to be dead, who afterwards is found to be alive; it hath 
been holden, that he may be ſafely diſmiſſed without any farther pro- 
ceeding, for that he who ſuffers him to eſcape 1s properly puniſhable 
only as an acceſſary to his ſuppoſed offence ; and it is impoſſible that there 
ſhould be an acceſſary, where there can be no principal; and it would 
be hard to puniſh one for a contempt, in diſregarding a commitment found- 
ed on a ſuſpicion, appearing in ſo unconteſted a manner to be groundleſs. 


2 Haw. 121. 
Mittimus for felony. 


County of OIR John Pennington, Baronet, one of the juftices of our 
Dublin. 8 lord the king, affigned to keep the peace in the ſaid county, 
and alſo to hear and determine divers felggies, treſpaſſes, and other miſdemea- 
nors in the ſaid. county committed; To th? keeper of the gaol of our ſaid lord 
che king at in the ſaid county, or to his deputy there, and to "— of 
| 1 them, 


- 
— 
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Cotmmitient, 


bem, greeting. Whereas A. O. late of in the ſaid county, labourer, 
hath been arreſted by the conſtable of 


alue of 40s. the property of A. P. of in the ſaid county, yeo- 
— 7 7. =” on the Log of our ſaid lord the king, I command you and 
each of you, that you or one of you receive the ſaid A. O. into your cuſtody 
in the ſaid gaol, there to remain till he be delivered from your cuſtody by 
the law and cuſtom of Gruen under my hand and ſeal at 


in the ſaid county, the day of 
our ſaid lord 


in the 


year of the reign of 


Another. 


County of P. eſquire, &c. To the keeper of the common gaol at ——» 
Dublin. J „ in the ſaid county, or to his deputy there: Theſe are in 
his majefly's name to charge and command you, that you receive into your 
ſaid gaol, the body of A. O. late of in the ſaid county, yeoman, taken 
by A. C. conflable of — in the ſaid county, and by him brought before 
me for ſuſpicion of felony, that is to ſay, for ſtealing And that 
you ſafely keep the ſaid A. O. in your ſaid gal, until the next general 
gaol delivery for the ſaid county [If he be not bailable : or if bailable, 
then thus] until he ſhall thence be delivered by due courſe of law. And 


hereof fail you not, &c. 


Another. 


County of P. e/quire, &c. To the keeper of T ſend you here- 
Dublin. » withal the body of A. O. late of in the ſaid coun- 
ty, labourer, brought before me this preſent day, and charged with the feloni- 
ous taking aud carrying away forty ſheep, the property of which alſo 
he hath confeſſed upon his examination before me [by which he is not bail> 
able]: Therefore theſe are on the behalf of our ſaid lord the king to com- 
mand you, that immediately you receive the ſaid A. O. and him ſafely keep 
in your ſaid gaol, until that he be thence delivered by the due order of law. 
Hereof fail you not, as you will anſwer for your contempt at your pertl. 
Given under my hand and ſeal at We. -- 


Or thus, in the King's name. 


County of Canes the third by the grace of god, of Great Britain, 
Dublin. France and Ireland, king, defender of the faith, and jo 
forth Jo the keeper of our gaol at : 


x in our ſaid county of W. or to his 
deputy, greeting : Whereas A. O. late of in our ſaid county, yeoman, 


is arreſted for ſuſpicion of felony, by him, as it is ſaid, committed, in feloni- 
ouſly taking and carrying away of the value of the property of 
— Me therefore command you, and each of you, that you receive him 


the ſaid A. O. into your cuftody in 77 ſaid gaol, or that one of you, do re- 
dajvered from your cuſtody, according K 
| 4 


cerve him, there to remain till he be 


> 24 


# 


m the ſaid county, for ſuſpicion- 
of a felony by bim, as ut 1s ſaid, committed, in ſtealing a black mare, of 
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the law of our kingdom of Witneſs J. P. eſquire, one of the 
juſtices aſſigned to keep the peace in our ſaid county, and alſo to hear and 
determine divers felonies, treſpaſſes, and other miſdemeanors in our ſaid coun- 
ty committed, at iu the ſaid county, the day of in 


the year of our reign. 


170 


General warrant of commitment. 


County of P. eſquire one of the juſtices of our lord the king, aſſigned 
Dublin. „ 10 keep the peace within the ſaid county, To the conſtable of 
in the ſaid county, and to the keeper of at in the ſaid 


county. 
Theſe are to command you the ſaid conſtable, in his maj eſty's name, forthwith 


to convey and deliver into the cuſtody of the ſaid keeper of the ſaid the 
body of A. O. &c. And you the ſaid Reeper are hereby required to receive the 
aid A. O. into your cuſtody in the ſaid and him there ſafely to keep, 
&c. Gruen under my hand and ſeal, the day of - in the 
year of the reign of his ſaid majeſtiy king George the third. 


Common PÞ2ayer, 


Impugners of 1. IMpugners of the form of worſhip in the church of England, eſtabliſh- 
ere ed by law, and contained in the book of common prayer; of the 
common pray- : : 
er. 39 articles; of the rites and ceremonies of the church; and of epiſcopal 
overnment ; ſhall be excommunicated 1% facto, and not reſtored but by 
the biſhop or archbiſhop on their repentance. Can. 5, 6, 7. 
Miniſters dero- 2, If any parſon, vicar, or other miniſter, that ought to uſe the common 
1 prayer, or to miniſter the ſacraments, ſhall refuſe to do the ſame, or 
mon prayer. (wilfully ſtanding in the ſame) ſhall uſe any other form, or ſhall ſpeak any 
thing in derogation of the ſame book or of any thing therein contained ; he 
ſhall, on conviction, for the firſt offence forfeit to the king one year's pro- 
fit of all his ſpiritual promotions, and be impriſoned for ſix months, 
for the ſecond offence, ſhall be deprived of all his ſpiritual promotions, 
and be impriſoned for a year; and for the third offence, ſhall be de- 
rived of all his ſpiritual promotions, and be impriſoned during life. 
And if he has no ſpiritual promotion, he ſhall for the firſt offence be 
impriſoned for a year; and for the ſecond offence, during life. 1 E. 
c. 2. J. 4—8. | 
But this ſhall not reſtrain the ſpiritual court, from proceeding againſt 
theſe offenders; and they may be deprived by the ſaid court, accord- 
ing to the courſe of the ſpiritual law, for the firſt offence. id. , 16, 
23. „. 
Any perſon de- 3. If any perſon whatſoever ſhall in plays, ſongs, or by other open words, 
. ne ſpeak any thing in derogation of the ſame book, or any thing therein con- 
monprayer. tained ; or ſhalt by open fact cauſe or procure any miniſter in any place to 
ſay common prayer openly, or to miniſter any ſacrament, in other form, or 
ſhall interrupt or let any miniſter to ſay the faid common prayer; he ſhall, 


(being indicted for the ſame at the next aſſizes) forfeit to the king for = 
| r 


. 
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firſt offence 100 marks, and for the ſecond 400 marks; which if not paid 
in ſix weeks after conviction, he ſhall ſuffer ſx months impriſonment for 
the firſt offence, and 12 months for the ſecond ;) and for the third offence 
ſhall forfeit all his goods and chattels, and be impriſoned during life. 1 El. 


g. * 95 10, II, 125 13. 20. 3 

4. Where an incumbent reſides upon his living, and keeps a curate, the er in- 
incumbent himſelf (not having lawful impediment to be allowed by the bi- cn dhe Com- 
ſhop) ſhall at leaſt once a month openly and publickly read the common mon prayer 
prayer, and (if there be occaſion) adminiſter the ſacraments, and other rites NESS RNs 
of the church; on pain of 3 J. to the poor, on conviction by confeſſion, or 
oath of two witneſſes, before two juſtices; and in default of payment in ten 
days, the ſame to be levied by the churchwardens or overſeers by diſtreſs 


and ſale, by warrant of ſuch juſtices. 13 & 14 C. 2. c. 4. J 7. 


Confeſſion. 


ONFESSION is twofold, either expreſs, or implied. 
An expreſs confeſſion is, where a perſon directly confeſſes the crime Expreſs con- 

with which he is charged; which is the higheſt conviction that can be. 
2 Haw. i | 

But it 1s uſual for the court, eſpecially if it be out of clergy, to adviſe 
the party to plead and put himſelf upon his trial, and not preſently to record 
his confeſſion, but to admit him to plead. 2 H. H. 225. 

An implied confeſſion is, where a defendant in a caſe not capital, doth Implied confeſ- 
not directly own himſelf guilty, but in a manner admits it by yielding to en. 
the king's mercy, and deſiring to ſubmit to a ſmall fine; which ſubmiſſion 
the court may accept of if they think fit, without putting him to a direct 
confeſſion. 2 Haw. 333. | 

It ſcems that the confeſſion of the defendant taken upon an exami- Confeſſion of 
nation before juſtices of the peace, or in diſcourſe with private perſons, te defendant. 
may be given in evidence againſt the party confeſſing, but not againſt 


others. 2 Haw. 429. 


All thoſe who on their examination own themſelves guilty of a felo- Excludes from 
ny alledged againſt them, and are charged in their uttimus with the bal. 
felony ſo confeſſed, ſeem to be excluded from bail ; for bail is only pro- 
per where it ſtands indifferent whether the party be guilty or innocent. 
2 Haw. 97. 


Conlpitacy. 


I. What it is. 
I. Hou puniſhable. | 


. J. V. Hat it 27. 


. Bs common law there can be no doubt, but that all confedera- By the com- 
10 cies whatſoever, wrongfully to prejudice a third perſon, are highly mon la: 
criminal; as where divers perſons confederate together by indirect means to 
12 impoveriſn 
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impoveriſh a third perſon, or falſly and maliciouſly to charge a man with 
being the reputed father of a baſtard child, or to maintain one another in 
any matter whether it be true or falſe. 1 Haw. 190, 

Who ate con- 2. And conſpiracy by ſtatute is as follows: Con/prrators are they, that dy 

1/::at0is. confederate or bind themſelves by oath, covenant, or other alliance, that every 
of them, ſball aid and bear the other falſly and maliciguſſy to inditt, or cauſe 10 
indict, or falſly to move or maintain pleas; and ſuch as retain men in the coun- 
try, with liveries or fees to maintain their malicious enterpri/es; and this ex- 
tendeth as well to the takers, as to the gruers: And ſtewards and bailiffs of 
great lords, who by their office or prwer, underiake io bear or maintain quar- 
rels, pleas, or debates, that concern other parties than ſuch as touch the eſtats 
of their lords or themſelves. 33 Ed, 1. ſt. 2. 

Falſc indicl- From this definitian of conſpirators, it ſeems clearly to follow, contrary 

as to the opinion of Lord Ce, that not only thoſe who actually cauſe an in- 
nocent man to be indicted, and alſo to be tried upon the indictment, where- 
upon he is law fully acquitted, are properly conſpirators, but that thoſe allo. 
are guilty of this offence, who barely conſpire to indict a man falſly and 
maliciouſly, whether they do any act in proſecution of ſuch conſpiracy or 


not. 1 Haw. 189. L. Raym. 1169. 
But an action will not lie for the conſpiracy, unleſs it be put in exe- 


cution; for in ſuch caſe, the damage is the ground of the action. L. 


Raym. 378. 
One alone can- Alſo it plainly appears from the words of the ſtatute, that one perſon 


at be gully. alone cannot be guilty of conſpiracy, within the purport of it; from whence 
it follows, that if all the defendants who are proſecuted for ſuch a conſpiracy 
be acquitted but one, the acquittal of the reſt, is the acquittal of that one 
alſo : and upon the fame ground it hath been holden, that no ſuch proſecu- 
tion is maintainable againſt a hufband and wife only, becaufe they are 
eſteemed but as one perſon in law: but it is certain, that an action on the 
caſe, in the nature of a conſpiracy, may be brought againſt one only: alſo, 
it hath been reſolved, that if ſuch an action be brought againſt ſeveral per- 
ſons, and all but one be acquitted, yet judgment may be given againſt that 
one only. 1 Haw. 192. | | 

Cafe of Xix- Alſo in the caſe of K. againſt Kinner/ley and Moore, T. 5 G. An infor- 

werſiey. mation was brought, ſetting forth that the defendants, being evil diſpoſed 
perſons, in order to extort money from my lord Sunderland, did conſpire 
together to charge my lord with endeavouring to commit ſodomy with the 
ſaid Moore. The defendant Kinnerſley only appears, and pleads to iſſue, 
and is found guilty. And now exception was taken in arreſt of judgment, 
that to every conſpiracy there muſt be two perſons at leaſt, whereas here is 
only one brought in and found guilty, and the other poſſibly may be acquit- 
ted. But it was anſwered, that this is arguing from what has not happened, 
and probably never will; for tho' Moore may have an opporiunity to acquit 
himſelf, and is not concluded by the verdict as Kinnerſley is, yet as the mat- 
ter now ſtands, Moore himſelf is found guilty, for the conſpiracy is found 
as it is laid, and therefore judgment may be given againſt one, before the 
trial of the other. And a caſe was quoted, where ſeveral were indict- 
ed for a riot, with many others, and two only were found guilty; and it 


was objected, that there muſt be three to make a riot; but upon 4 
words, 
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particulars of his duty may be found under the reſpective titles throughout 
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words, with many others, judgment was given againſt the defendants. And 
the court 76 the exception. And the defendant had ſentence. And 


in the Eafter term following, Moore alſo was convicted and had judgment. 


Str. 193. Wd 
And, E. 18 G. 2. K. againſt Eliz. Niccols. She was indicted for con- Caſe of E. 


ſpiring with Tho. Bygrave, unjuſtly to charge William Frankland with a Nichols. 
robbery, and for that purpoſe going before a juſtice, where Bygrave ſwore 

it upon him. Niccols only came in, and pleaded not guitty. And the jury 

ſound that ſhe was guilty, but that Bygrave-died. before the indictment was 
preſerred. Exception was taken, that one alone cannot be guilty of a 
conſpiracy, and here is but one convicted. But the court over-ruled this, 

on the authority of Xinnerſley's caſe, in which caſe there was a poſſibility of. 
contradictory verdicts, which here cannot be. Sr. 1227. 


II. How puniſhed. 


. It is clear, that thoſe who are convicted of conſpiracy at the ſuit of the On action. 
party, ſhall have judgment of fine and impriſonment, and to render the i 
plaintiff his damages. 1 Haw. 193. " = 

2. Alſo it is certain, that he who is convicted at the ſuit of the king, of On indictment: 
a conſpiracy to accuſe another of a matter which may touch his life, ſhall or i tation. 
have judgment that he ſhall loſe the freedom and franchiſe of the law 
(hereby he is diſabled from being put upon any jury, or to be ſworn as a 
witneſs, or even to appear in perſon in any of the king's courts), and 
alſo that his houſes, lands, and goods ſhall be ſeized into the king's 
hands, and his houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned: And this is commonly called villainous judg- 
ment, and is given by the common law, and not by any ſtatute, and is 
ſaid generally in ſome books to be the proper judgment upon every convicti- 
on of conſpiracy at the ſuit of the king, without any reſtriction to ſuch as 
endangered the life of the party ; but this point doth not ſeem to be any 
where ſettled. 1 Haw. 193. | 

In the caſe of Kinnerfley and Moore above-mentioned, Kinnerſley was ſen-- 
tenced to be fined 5007. to ſuffer a year's impriſonment, and to find ſureties 
ſor his good behaviour for ſeven years. Moore was ſentenced to ſtand in 
the pillory, ſuffer a year's impriſonment, and to find ſureties in like man- 
ner for ſeven years. Str. 196. | 


Conſtable. 


HE office of S conſtable, in executing of warrants, is treated of un- 
der the titles Arreſt and Marrant; and in like manner the other 


the book; this title treating only of the office of a conſtable in general. 


i. Of 


Conſtable. 
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I. Of the antiquity and original of conſtables. 
II. Who ſhall be a conſtable. 

III. How choſen and fworn. 

IV. His power as @ conſervator of the peace. 
V. His duty as a ſubordinate officer to juſtices of the peace. 
VI. His indemnity and protection in his office. 

VII. Concerning the expences of his office. 

VIII. Concerning his account and removal from his office. 


IJ. Of the antiquity and original of conſtables. 


Ae 2. By the ſtatute of Vincheſter, In every hundred and franchiſe to con- 
high contta» ables ſball be choſen to make the view of armour , and they ſhall preſent 
bles. defaults of armour, and of ſuits of towns, and of highways, and ſuch as 
age ſtrangers in uplandiſh towns, for whom they will not anſwer. 13 Ed. 
t.. 
And from hence Lord Coke, and others will have it, that high conſta- 
bles are no ancienter than this ſtatute: but Mr. Hawkins (agreeably with 
Lambard, Dalton, and other authorities) ſays, that it ſeems to be the be- 
ter opinion, that both conſtables of hundreds, which are commonly 
called high conſtables, and alſo conſtables of tythings, which are at 
this day commonly called petty conſtables, or tythingmen, were by 
the common law, and not firſt ordained by the ſaid ſtatute of Win- 
cheſter ; for that ſtatute doth not ſay, that there ſhall be ſuch officers 
conſtituted, but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it. 2 Haw. 61. 
Office of high In ſhort, the truth of the matter ſeems to be this: The far greateſt 
conſtable. part of the buſineſs of high conſtables at this day, is not at all appropri- 
ated to them, as high conſtables ; but only as officers to execute the pre- 
cepts of the juſtices of the peace, which any other perſon may do as well 
as they. The original and proper authority of an high conſtable, as ſuch, 
ſeems to be the very ſame, and no other, within his hundred, as that of 
the petty conſtable within his vill ; and therein moſt probably, he is coeval 
with the petty conſtable. 
Other branches The other uſual branches of his office have been ſuper-added to 
by ſtatutes. their office, for the like reaſon of convenience, by ſundry acts of par- 
lament, ſuch as the iſſuing precepts for the licenſing of alehouſes, for le- 
vying the county rates, and for returning liſts of jurors; for that one 
5 can do all the ſame much eaſier and cheaper, than ſo many different 
perſons. | 


IL. Who ſhall be a conſtable. 


Women. 1. It hath been ſaid, that a cuſtom in a town, that the inhabitants ſhall 
ſerve the office of conſtable by turns, according to the ſituation of er 
ſevera 


g 
4 
» 
4 
3 
Y 
4 
A 
.v 


5 

= 
3 
, 

F 


ſeveral houſes, is not good; for that by ſuch a courſe, it may come to a 
woman's turn to be a conſtable, as inhabitant of one of thoſe houſes; yet 
we find ſuch cuſtoms allowed to he good in later books; and it ſeems, 
that the conſequence of the reaſoning above-mentioned may well be de- 
nied, ſince a woman in ſuch caſe may procure, another to ſerve for her. 2 
Haw. 63. | 
2. Alb it ſeems, that a practiſing phyſician, being choſen conſtable in Phyſicians, 
purſuance of ſuch cuſtom, has no remedy for his diſcharge; for that there 
are no precedents of this kind, and his calling is private. 2 Haw. 63. 
Alſo it ſeems certain, that if a ſworn attorney, or other officer, of the xttornies. 
courts at Weſtminſter, be choſen into this office, he may have a writ of pri- 
vilege for his diſcharge, by reaſon of his neceſſary attendance in thoſe courts : 
And it hath been reſolved, that ſuch officers ſhall have this privilege, not 
only where there is no ſpecial cuſtom concerning the election of conſtables, 
but alſo where they are choſen by a particular cuſtom, in reſpect of their 
eſtates, or otherwiſe; for that no ſuch cuſtom ſhall be intended to be more 
ancient than the uſages of thoſe courts, and therefore ſhall give way to them. 


2 Haw. 63. | 
4. And upon the like reaſons, it is taken for granted, that practiſing Barriſters at 


barriſters at law, and the ſervants of members of parliament, have the ſame bene of 
privilegeq but there ſeem to have been no reſolutions to this purpoſe, 2 parliament. 
Haw. 63. | 

5. But it hath been holden, that a captain of the king's guards, being C-Ptain of the 
preſented to ſerve as conſtable, in purſuance of a cuſtom in reſpe& of his 
lands in a town, cannot claim this privilege; for that notwithſtanding he is 
bound by his office to perſonal attendance on the king's perſon, yet ſuch 
office being of late inſtitution, ſhall not prevail againſt an ancient cuſtom. 

2 Haw. 63. | 

6. Yet if ſuch an officer as before mentioned, or a gentleman of quality Where there 
who hath no ſuch office, or a practiſing phyſician, be choſen conſtable of a 1 
town, which hath ſufficient perſons beſides to execute this office, and no 
ſpecial cuſtom concerning it; perhaps he may be relieved by the K g's | 
Bench: but it ſeems that even a cuſtom cannot exempt fitting perſons from 
ſerving the office of conſtable, where there are not ſufficient beſides them to 
execute it. But theſe points ſeem not to he ſettled. 2 Haw. 63. 

7. By the 6 G. c. 5. / g. Every teacher or preacher in holy orders, or Diſſenting 
pretended holy orders, in a congregation tolerated by law, ſhall, from the <<. 
time of his ſubſcription and taking the oaths, be exempted from the office 
of conſtable. | 

8. Inaſmuch as the office of a conſtable is wholly miniſterial, and no way Whether he 
judicial, it ſeems, that he may appoint a deputy to execute 2 warrant direc- OPT» 
ted to him, when by reaſon of ſickneſs, abſence, or otherwiſe, he cannot 
do it himſelf; yet it dothnot ſeem to be ſettled, that a conſtable can make a 
deputy, without ſome ſpecial cauſe. 2 Haw. 62. 

And the ſuperior muſt be anſwerable for his deputy, upon any miſcar- 
riage: unleſs the deputy is duly allowed and ſworn; for then he is con- 


ſtable. Wood b. 1. c. 7. 


9. And by 6G. c. 5. J. 4. If any perſon diſſenting from the church of Piſſenters ap- 
England, ſhall be choſen conſtable, and ſhall ſcruple to take upon him the Vinting a de- 
office, in regard of the oaths, or any other matter required to be done in!“ 

reſpect 
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reſpect of ſuch office; he may execute it by a ſufficient deputy by him to 
be provided, to be allowed by ſuch perſons, and in ſuch manner, as ſuch 


officer ſhould have been allowed. 
II. How choſen and ſworn. 


1. It being ſaid in ſome books, that both high and petit conſtables are to 
be choſen and appointed by the ſheriff in his torn (or by the lord of the 
leet) and by others, that they are to be choſen by the decennary, it ſeems 
difficult to determine, to whether of them the power of chuſing doth of 


right belong. 2 Haw. 62. 
2. Yet it ſeems clear, that whether a conſtable be to be choſen by the 


ſheriff, or decennary, yet he is to be ſworn, and placed in his office by the 
ſheriff, as being judge of the court (or by the lord of the leet). 2 Haw, 


62. | | 
. Alſo it ſeems certain, that a cuſtom for chuſing a conſtable either way 
is good; and it ſeems to have been the opinion of the makers of the act of 
13 & 14 C. 2. hereafter following, that the lords of the courts leet have 
this power of common right, and conſequently the ſheriff in his torn, where 
there is no court leet. 2 Haw. 63. | 
Anciently the practice was, that in every hundred where there was a feu- 
dal lord, the conſtables were ſworn in and admitted by the lord or his ſteward 
in his leet; but where there was no ſuch feudal lord, the ſheriff in his torn 
had the ſwearing and placing of them in: Alſo if there was no feudal lord 


of the hundred, an annual officer was choſen, who was to preſide over the 


whole hundred, who was called the high conſtable; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the hundred adminiſtred 


the office himſelf. 1 Bac. Abr. Conſt. A. 
4. But now the uſual manner is, that the high conſtables of hundreds be 


choſen either at the ſeſſions, or by the greater number of the juſtices of the 
diviſion; and likewiſe that they be ſworn at ſeſſions, or by warrant from the 
ſeſſions : which courſe hath been often allowed and commended by the 


juſtices of aſſize. Dalt. c. 28. 


And the reaſon thereof may be this, as hath been intimated above; 
namely, that their office at preſent doth not ſo much conſiſt in executing the 
office of high conſtable as ſuch, as in executing the juſtices precepts, which 
they may do for the moſt part, whether 5 indeed high conſtables or 
not. | 1 

And moreover, every petty conſtable, being a principal peace officer, 
and it being neceſſary for the preſervation. of the peace, that every vill ſhould 
be furniſhed with one; the juſtices of the peace have ever ſince the inſti- 
tution of their office, taken upon them as conſervators of the peace, not 
only to ſwear the petty conſtables, which have been choſen at a torn or leet, 
but alſo to nominate and ſwear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their courts, or to take 
care that ſuch officers are appointed in them. And this power of juſtices of 
the peace having been confirmed by the uninterrupted uſages of many ages, 
ſhall not now be diſputed, but ſhall be preſumed to have been grounded on 


ſufficient authority. And ſome have carried this point ſo far, as to allow 
the 


the juſtices at their ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another in his place. 2 


Haw. 65. | | 
6. By the act of 1 Geo. 2. cap. 13. ſet. 13. The conſtable of each re- On of con- 
ſpective pariſh, ſhall, before he enters upon his office, make oath before 


ſome juſtice of the peace in the pariſh where he lives, or ſome neighbour- 
ing pariſh, that he will honeſtly and indifferently perform his duty in all 
things required by this act, without favour or affection, malice, or ill will, 
to any perſon, and on failure fo to do, ſhall forfeit twenty ſhillings, to be 
levied as the penalties upon labourers are by this act to be levied, and the 
juſtice of the peace before whom ſuch oath ſhall be taken, ſhall give a 


certificate thereof to the perſon taking the ſame without fee. 
And if any pariſh ſhall be ſo large, that one conſtable ſhall not be Two or more 


ſuffcien to do the whole office of a conſtable within the ſaid pariſh, it ſhall == 


be lawful to appoint two or more conſtables for ſuch pariſhes, in ſuch man- 
ner, as ſuch one conſtable was formerly appointed for the ſame, which 
new conſtables ſhall have the ſame authority, as any other conſtable by law 


ought to have. 1 Ss. 
8. And by the 7 Geo. 2. cap. 12. ſect. 3. Every high conſtable who Appointed by 
. Fa 6 he city of Dublin and county of * 


ſhall be appointed for any barony, exceptt | 
Dublin, ſhall be appointed by a preſentment of the grand jury of ſuch 


county, at the general aſſizes held for the ſame, to be confirmed by the court, 
and not at any quarter-ſeſſ:ons. | 
9. And ſuch high conſtable ſhall continue in his office for one year after To continue 

ſuch appointment, unleſs ſooner removed by the preſentment of ſuch grand“ Neat. 
jury, to be ſo confirmed as aforeſaid; and every ſuch high conſtable ſhall, at 

the expiration of one year, be diſcharged from the ſaid office, provided he 

has duly accounted for the publick money, which came to his hands, and 

ſhall produce to the grand jury at the aſſizes an authentick diſcharge for the 


ſame, under the hand of the treaſurer of ſuch county. 
ſeneſchal of a manor $S-neſchals ne- 


10. By the act 23 Geo. 2. cap. 14. /ef. 1. If any | 
ſhall neglect to hold his leet, at the time when the ſame ought to be held N hold 


for appointing petty conſtables in ſuch leet, or if ſuch leet being held, ſhall 

neglect to appoint petty conſtables, and if the ſheriff of any county having 

the appointment of petty conſtables in his torn, ſhall neglect to hold his 

torn, at the time when the ſame ought to be held for appointing ſuch con- 

ſtables therein; or if ſuch torn ſhall be held, there ſhall be a negle& of 
appointing petty conſtables therein, or if from any other cauſe no petty |} 
conſtable ſhall be duly appointed for any diſtrict, at the time when ſuch 
conſtable ought to be appointed, the juſtices of the peace for the county in Juſtices may 
which ſuch torn or leet is, are required at their next ſeſſions to appoint for point. 
that time, and to ſwear petty conſtables for the ſeveral diſtricts and divi- 

hons within the precincts of ſuch torn or leet reſpectively. 765 
11. And if the ſaid juſtices of the peace ſhall neglect fo to do, the juſ- Grand jury 
tices at the next aſſizes for ſuch county, and the judges of the King's 9PPoinh 
Bench, in term for the county of Dublin, upon preſentment of the grand 

3 Jury of ſuch county, ſhall appoint, ſwear, or order to be ſworn before any 

Ho Juſtice of the peace of ſuch county, the perſons named in ſuch preſentment, 

= - 'mtotheoffice of petty conſtable for the ſeveral diſtricts and diviſions fo ne- 
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12. Provided that the petty conſtables ſo appointed by the ſaid juſtices of 
the peace and judges of aſſize, and judges of the King's Bench, ſhall not 
be compelled to ſerve for a longer time than they would have been reſpec- 
tively obliged to ſerve in the faid office, in caſe they had been duly appoint- 
ed in the torn or leet. /e#. 3. Sg 

13. If any petty conſtable during the time of his ſerving in the ſaid office, 
ſhall die or remove out of the precincts of the diſtrict or diviſion, for which 
he was appointed, or ſhall be lawfully removed from the ſaid office, it ſhall 
be lawful for any two juſtices of the peace for the county, to appoint and 
ſwear a new petty conſtable in his room, to continue until the next torn or 
leet, or in default of ſuch torn or leet being held at the uſual time, or ap- 
pointing thereat a petty conſtable until the next ſeſſions of the peace after 
ſuch uſual time, and in default of ſuch next ſeſſions until the next aſſizes, at 
which next torn, leet, ſeſſions, or aſhzes, as the caſe ſhall be, the ſheriff, 
ſeneſchal, juſtices, or judges may approve of the conſtable appointed as a- 
foreſaid and ſworn, or if they think fit, may appoint another to ſerve the 
remainder of the time of the conſtable ſo dying or removed. 

14. Conſtables lawfully choſen, if they ſhall refuſe to be (worn, a juſtice 
of the peace may bind them over to the aſſizes or ſeſſions. Dall. c. 28. 

15. But it ſeemeth that the ſheriff, or ſteward of the leet, cannot lawfully 
commit them for ſuch refuſal, without more; but it is ſaid, that if the 
party be preſent in the court, he may be fined ; and that if he be abſent, 
and have a certain time and place appointed him by the ſheriff or ſteward, 
for the taking of the oath before a juſtice of the peace, and have alſo ex- 
preſs notice of ſuch appointment, and be preſented at the next court, for 
having refuſed to take it accordingly, he may be amerced : alſo it ſeems, 
that in either caſe he may be indicted (A) either at the aſſizes or ſeſſions, 
And it is adviſeable in all pleadings, in any action concerning ſuch a fine or 
amerciaments, and in all indictments for ſuch refuſal, eſpecially and expreſly 
to ſet forth the manner of every ſuch election, appointment, notice, and re- 
fuſal, and before. whom the court was holden: and it hath been adjudged, 
that it is inſufficient to ſay in general, that the party was duly elected, or 
lawfully elected, or that he had notice, without ſetting forth the ſpecial 
circumſtances thereof, Alſo it is faid to have been adjudged, that an 
indictment for not finding a ſufficient perſon to ſerve the office of conſtable, 
without ſhewing that the party refuſed to ſerve it himſelf, is inſufficient. 2 
Haw. 64. 

16. There is a long form of a conſtable's oath in Dalton, which is adop- 
ted by Mr. Barlow, expreſſing his duty in many inſtances; but as that form 
nevertheleſs doth not contain the hundredth part of the conſtable's duty, 
nor indeed the moſt material inſtances of it, it may be more eligible (as no 
particular form is directed by any ſtatute) to ſwear him (B) to the due exe- 
cution of his office in general, than to deſcend to thoſe particulars; leſt by 


mentioning ſome parts of his duty, and not others, he may be induced to 


think, that thoſe others are not ſo neceſſary. 


IV. His power as conſervator of the peace. 


1. Every high and petty conſtable are by the common law conſervators 
2. And 


of the peace, 2 Haw, 33. Com. 6. Dall. c. 1. 
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2. And therefore if any man ſhall make an affray or aſſault upon another May commit 
in the preſence of the conſtable, or ſhall threaten to kill, beat, or hurt on ode nnd oy 
another, or ſhall be in a fury ready to break the peace; the conſtable may 
commit him to the ſtocks, or other ſafe cuſtody for the preſent, and after 
may carry him before a juſtice, or to gaol, until he ſhall find ſurety for the 
peace, which ſurety the conſtable himſelf may alſo take by obligation, to 
be ſealed and delivered to the king's uſe, and if the party will not find 
ſurety to the conſtable, he may imprifon the party until he ſhall do it. 


Dalt. c. 1. 

3. But he may not require ſurety of the peace, unleſs the offence be upon But not when 
his own view, and not if it be committed out of his fight; for he cannot _ 
take any man's oath that he is afraid of death, becauſe he is not a judge of 
record; which is the reaſon that an obligation taken by him, ſhall be in 
his own name, and not in the king's name: and the ſame ſhall be certified 


at the ſeſſions of the peace. Co. Eliz. 375, 376. 
V. His duty as a Subordinate officer to juſtices of the peace. 


It hath been always holden, that the conſtable is the proper officer to a R. 
e juſtic c 


juſtice of the peace, and bound to execute his warrants ; and therefore it te Peace. 


hath been reſolved, that where a ftatute authorizes a juſtice of the peace to 
convict a man of a crime, and to levy the penalty by warrant of diftreſs, 
without ſaying to whom ſuch warrant ſhall be directed, or by whom it ſhall 
be executed, the conſtable is the proper officer to ſerve ſuch warrant, ang 


indictable for diſobeying it. 2 Haw. 262. 


VI. His indemnity and protection in his office. 


1. If an action is brought againſt a conſtable, for any thing done by vir- Double cofts. 
tue of his office; he, and alſo all others which in his aid, or by his com- 
mand, ſhall do any thing concerning his office, may plead the general iſſue, 


and give the ſpecial matter in evidence, and if he recovers, he ſhall have 


double coſts. 10 Car. 1. /efſ. 2. c. 16. 

2. And ſuch action ſhall be laid in the county where the fact was com» proper county. 
mitted, and not elſewhere. Mid. ; 

5. And if the conſtable is aſſaulted in the execution of his office, he need c,nble aſ- 
not go back to the wall, as private perſons ought to do: and if in the ftriy- faulted need 
ing together, the conſtable kills the aſſailant, it is no felony ; but if the con- ge ok 
ſtable is killed, it ſhall be conſtrued premeditated murder. Hale's Pl, 37. 


1 H. H. 457). 


LI. Concerning the expences of his office. 


There ſhall be paid to every conſtable, who by virtue of a mittimus under 
the hand and ſeal of any juſtice of the peace for treaſon or felony, ſhall carry 
to and ſafely lodge in the county gaol, any perſon committed to him by ſuch 
Juſtice, the ſum of three pence for each mile ſuch perſon ſo committed ſhall 


be carried. 17 Geo, 2. cap. 6. ſed. 5. 
2 3 VIII. Cu- 
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in the townſhip aforeſaid, at the court leet of A. L. lord of the manor 0 


Conſtable, 


VIII. Concerning his account and removal from Bis office. 


Every perſon who ſhall ſerve one year in the office of high conſtable, and 
ſhall have accounted for all the publick money within his barony or diſtrict, 
and be legally diſcharged from the ſaid office, ſhall not be compelled by 
any grand jury to ſerve again in the ſame office, during ſeven years next 


enſuing ſuch diicharge, and if he ſhall be appointed by the preſentment of 
any grand jury, ſuch preſentment ſhall not be confirmed by the judges of 


aſſize. 23 Geo. 2. cap. 14. ect. 4. | 

All arrears of publick money due from any high conſtable in his life 
time, may after the death of ſuch high conſtable be recovered by the 
treaſurer of the county, againſt the executors or adminiſtrators of ſuch 
high conſtable out of his aſſets in a ſummary way, before the juſtices of 
aſſize by civil bill in the name of the ſaid treaſurer, although the ſum ſo 
ſued for exceed twenty pounds, provided the perſon ſo ſued be duly ſerved 
with a ſummons by the ſpace of twelve days at leaſt, before the firſt day 
of the aſſizes, in which caſe the defendants ſhall have all equitable defences, 
and each party the like benefit of appeal, as in other caſes proſecuted by 
civil bill, provided alſo that ſuch bill be proſecuted within two years next 


after the deathof ſuch high conſtable. 7 Geo. 2 cap. 12. ſect. 4. 


2. And in ſuch manner as conſtables are to be choſen, in the ſame manner, 
and by the like authority are they to be removed; ſo as if there ſhall be 
cauſe to remove and put an high conſtable from his place, it hath not been 
thought fit, that any one or two juſtices ſhould do it upon their diſcretion, 
but that it ſhould be done by the greater part of the juſtices of that diviſion, 


and that for ſome juſt cauſe; or elſe that it be done at the ſeſſions. Dal. 


c. 28. 
And it ſeems clear, that the ſheriff or ſteward of the leet, having power 


to place aconſtable in his office, have by conſequence a power of removing 


him, 2 Haw. 63. 
And alſo the juſtices of the peace have always uſed, for good cauſe, to 


diſplace all ſuch conſtables, as have been choſen and ſworn by them. 2 


Haw. 65. 
And if the court, or other judge, ſhall refuſe to diſcharge a conſtable, the 


King's Bench may compel them by mandamus. 2 Haw. 65. 


A. IndiQment for not taking the office. 


6 © HE jurors for our lord the king upon their oath preſent, that A. O. late of 

in the townſhip of — in the ſaid county, yeoman, on the 
| day of- in the. —year of the reign 0 and long before, 
and always after until the day of the preferring of this indittment, was and 1s 
an imhabitant and refiding within the townſhip , aforeſaid in the county 
aforeſaid, and an able perſon to ſerve the office of conſtable for the ſame town- 
ſhip; and he the ſaid A. O. on the ſaid day of- in the year aforeſaid, 


tors 


#foreſaid, holden before A. S. gentleman, fteward of the ſaid court, by the ſui, ; 
| * 
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of the ſaid court, was elefled and choſen, according 10 the ancient cuſtom of 
chufing conſtables for the ſaid townſhip, for one year from thence next following, 
70 do and execute all and fingular thoſe things which belong to the office of con- 

able; [or otherwiſe as the cuſtom ſhall be for chuſing conſtables] and that 
the ſaid A. O. afterwards, to wit, on the day of- in the year afore- 
ſaid, at the townſhip of- aforeſaid, had due notice gruen to him by A.B. 
bailiff of the aforeſaid manor, of his being ſo elected and choſen conſtable as a- 
foreſaid, and then and there was by him the ſaid A. B. required to appear be- 
fore J. P. eſguire, then and yet one of his. Majeſty's. juſtices aſſigned to keep the 
peace within the ſaid county, and alſo to hear and determine divers ſelonies, 
treſpaſſes, and other miſdemeanors, in the ſaid county committed, on the ſaid 
day of- in the year aforefaid, to take bis oath for the due executing, 
the ſaid office of conſtable for the ſame townſhip, according to the duty of that 
office; nevertheleſs the ſaid A. O. his duty in that behalf not regarding, but 
contriving and intending wholly to neglef to ſerve the ſaid office of conflable, 
after he the ſaid A. O. was ſo elected and choſen into the ſaid office as a- 
foreſaid, to wit, on the ſaid day of- in the year aforeſaid, and 
continually afterwards until the day of taking this inquiſition, at the townſhip 
aforeſaid, in the county aforeſaid, unlawfully and contemptuouſly did refuſe, 
and ſtill doth refuſe, to take his ſaid oath for the due executing the ſaid office of 
conſtable, and in any wiſe to execute the ſame office, to the great hindrance 
of juſtice, in contempt of our ſaid lord the king, and to the evil example of 
all others in the like caſe offending, and againſt the peace of our ſaid lord the 


king. 


B. Conſtable's oath. 


OU fall well and truly ſerve our ſovereign lord the king, [and the lord 


of this leet, if ſworn in a court leet] in the office of conſtable, for the 
townſhip of- For the year enſuing [or, until you ſhall be lawfully diſcharg- 
ed therefrom; or, until another ſhall be ſworn in your place :) You ſhall well and 


truly do and execute all things belonging to the ſaid office, according to the beft 


of your ſkull and knowledge : $9 help you God. 
Con viction 


FT” H E power of a juſtice of the peace is in reſtraint of the common law, 
; and in abundance of inſtances is a tacit repeal of that famous clauſe 
in the great charter, that a man ſhall be tried by his equals; which alſo was 
the common law of the land long before the great charter, even for time 
immemorial, beyond the date of hiſtories and records. Therefore generally 
nothing ſhall be preſumed in favour of the office of a juſtice of the peace; 
but the intendment will be againſt it. | 

Where a ſpecial power is given to a juſtice of the peace by act of par- 
lament, to convict an offender in a ſummary manner, without a wif by 


Jury, it muſt appear that he hath ſtrictly purſued that power; otherwiſe 
the common law will break in upon him, and level all his proceedings. 


"Therefore where a trial by jury is diſpenſed withal, yet he muſt proceed 
never- 
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fand and be informed, that one A. O. of- 


Con viction. 


nevertheleſs according to the courſe of the common law in trials by juries, 
and conſider himſelf only as conſtituted in the place both of judge and 


Jury. 


There muſt be an information or charge againſt a perſon; then he muſt 
be ſummoned or have notice of ſuch charge, and have an opportunity to 
make his defence; and the evidence againſt him muſt be ſuch as the com- 


mon law approves of, unleſs the ſtatute ſpecially directeth otherwiſe; then, 
if the perſon is found guilty, there muſt be a conviction, judgment, and 


execution, all according to the courſe of the common law, directed and in- 
fluenced by the ſpecial authority given by ſtatute. 

And in the concluſion, there muſt be a record of the whole proceedings, 
wherein the juſtice muſt ſet forth the particular manner and circumſtances, 
ſo as if he ſhall be called to account for the ſame by a ſuperior court, it 
may. appear that he hath conformed to the law, and not exceeded the un 
preſcribed to his juriſdiction. | 

The difficulty of drawing up a. conviction in due form, hath induced the 
legiſlature to. inſtitute a more apt and compendious method in divers in- 
ſtances; and it were to be wiſhed, in eaſe of the juſtices, that this proviſion 
might be made more general. Theſe ſummary forms of convictions, which 
are ſpecially directed by act of parliament, are interſperſed throughout this 
book under the titles to which they do reſpectively belong. 

Other forms of convictions, which are left at large according to the courſe 
of the common law (having no preſcriptive form of words directed by any 


dact of parliament): are likewiſe drawn forth at length under divers titles; 


particularly concerning ſuch matters as have been often controverted in the 
courts above, occaſioned either by the largeneſs of the penalties, or ſome- 
times by the greatneſs of the offenders; as in caſes of riots, forcible entries, 


deer ſtealing, and ſuch like. 


It remaineth, under this title, to inſert one general precedent or form of 
conviction for the whole; which may be to the effect following: 


. 


General form of conviction. 


County of }B* it remembred, that on the————d4uy of ee 
Dublin. year of the reign 'of ——— by the grace f God, of Great 
Britain, France, and Ireland, King, defender of the faith, and ſo forth, at 
in the county. of———aforeſaid, A. I. of: cometh before me 
J. P. e/quire, one of the juſtices of our ſaid lord the King, aſſigned to keep the 
peace of our ſaid lord the King in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid county com- 
mitted [reſiding near to the place where the offence herein after mentioned was 
cammitted; or as the ſtatute requires] and giveth me the ſaid juſtice to under- 
| in the ſaid county, yeoman, on 
the day of: now laſt paſt, at in the ſaid county, did [here ſet 
forth the fact, in the words of the ſtatute as near as may be] againſt the 
form of the ſtatute in ſuch caſe made and provided: And afterwards, upon the 
aforeſaid day 7 in the year aforeſaid, at aforeſaid, in the 
county aforeſaid, he the ſaid A. O. after being duly ſummoned in this behalf 
before me the juſtice aforeſaid appeareth and is preſent, in order to make ” de- 
: ence 
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ce againſt the ſaid charge contained in the ſaid information, and having 
Lon =; = ts the ſaid A. O. is aſked by me the ſaid juſtice, if he can ſay 
any thing for bimſelf, why he the ſaid A. O. ſhould not be convicted of the 
premiſſes above charged upon him in form aforeſaid; who pleadeth that he ts 
not guilty of the ſaid offence. Nevertheleſs, on the day aforeſaid, in the year 
aforeſaid, at aforeſaid, in the county aforeſaid, one credible witneſs, to 
wit, A. W. of- -yeoman, cometh before me the juſtice aforeſaid, and be- 
fore me the ſame juſlice upon his oath on the Holy Goſpel, to him then and there 
by me the ſaid juſtice aforeſaid admmiſired, depoſeth,  fweareth, aud on his oath, 
aforeſaid affirmeth and ſaith, that the aforeſaid A. O. on the day of — 
aforeſaid, in the year aforeſaid, ut————aforeſaid, in the county aforeſaid, 
did [here again ſet forth the fact, or ſo much thereof as is ſufficient to con- 
vict the offender] And thereupon the aforeſaid A. O. the——day of ————a- 
foreſaid, in the year aforeſaid, before me the juſtice aforeſaid, by the oath of 
one credible witneſs aforeſaid, according to the form of the ſlatute aforeſaid is 
convicted; and for his offence aforeſaid hath forfeited the ſum f lau- 
ful money of Great Britain. 70 be diſtributed as the flatute aforeſaid doth direct. 
In witneſs whereof, I the ſaid juſtice to this preſent record of 'the convittion as 
aforeſaid, in the county aforeſaid, 


aforeſaid, have ſet my hand and ſeal at 
the day and year firſt above-written. 


If he confeſſes the fact then ſay. Aud becauſe the ſaid A. O. hath no- 
thing to ſay, nor can ſay any thing in his own defence touching and concerning 
the premiſſes aforeſaid, but doth of his own accord freely and voluntarily ac- 
knowledge and confeſs all and fingular the ſaid premiſſes to be true, in manner 
and form as the ſame are charged upon him in the ſaid information; and be- 
cauſe all and fingular the premiſſes being heard and fully underſtood by me 
the ſaid juſtice, it manifeſtly appears to me——Or, if the party hath been 
ſummoned, and doth not appear, then ſay, ———#herenpon, on the ſaid 
day of — in the year aforeſaid, at——— aforeſaid, in the county a- 

foreſaid, he the ſaid A. O. was duly ſummoned in this behalf, to appear before 

me, in order to make his defence againſt the ſaid charge contained in the ſaid in- 
formation, but the ſaid A. O. doth neglect to appear before me, and doth not 

appear, nor make any defence againſt the ſaid charge as aforeſaid: Therefore I 

the ſaid juſtice, on the ſaid - day of in the year aforeſaid, at— 

aforeſaid, in the county aforeſaid, do -proceed to examine into the truth of the 
ſaid complaint; And A. W. of — a credible witneſs, cometh before me the 
Juſtice aforeſaid, and before me the ſame juſtice upon his oath, &c. 


 Cometh before me] A conviction ought to be in the preſent tenſe, and not 
in the time paſt. L. Raym. 1376. Str. 608. Robert's caſe. 


And giveth me to underſtand and be informed] A conviction ought to be on 
an information or complaint precedent. M. 11 V. A. and Fuller, L. 
Raym. 510. 


That one A. O. of: in the ſaid county, yeoman, &c.] All acts, which 
ſubject men to new and other trials, than thoſe by which they ought to be 
tried by the common law, ought to be taken ſtrictly; and the court of king's 
bench will require, that it do appear upon the. face of ſuch proceedings, 


that the fact was an offence within the act, and that the juſtices have pro- 
ceeded 
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ceeded accordingly. M. 1. An. K. and Chandler. 1 Salk. 378. L. Raym. 

81. | | | 
, Therefore the particular manner of the offence ought to be ſet forth. 
Tlius in the caſe of ſwearing, before the legiſlature by the act of the 19 
G. 2. had directed a ſummary form of words for the conviction, it was re- 
quired not only to ſet forth that the perſon had curſed or ſworn in general, 
but the particular oaths and curſes were to beſet forth, that the court might 
judge thereupon, whether they were indeed oaths and curſes or not. H. g 
C. K. and Sparling. Str. 497. 

And in the caſe of K. and Roberts, M. 1: G. which was a conviction for 
{ſwearing 150 oaths in theſe words by God, and curling 150 curſes in theſe 
words God damn you, this matter was carried ſo far, that it was inſiſted this 
was not ſufficient, but that the oaths and curſes ought to have been et 
forth 150 times each. But the oaths and curſes being all only in the ſame 
words over again, the court held the conviction good. Str. 608. L. Raym, 
I 276. | 
And it ſeemeth, that a conviction on a penal ſtatute ought expreſly to 
ſhew, that the defendant is not within any of its proviſoes; for ſince no plea 
can be admitted to ſuch a conviction, and the defendant can have no remedy 
againſt it, but from an exception to ſome defect appearing in the face of it, 
and all the proceedings are in a ſummary manner, it is but reaſonable that 
ſuch a conviction ſhould have the higheſt certainty, and ſatisfy the court, 
that the defendant had no ſuch matter in his favour, as the ſtatute it ſelf al- 


lows him to plead. 2 Haw. 250. 


But in the caſe of K. and Ford, T. 9G. There was a conviction on the 


3 C. c. 3. for keeping an alehouſe without licence; and it was objected, 


that in the act there is a proviſo to exempt perſons who have been puniſhed 
by the former law of the 5 & 6 Ed. 6. c. 25. and therefore it ſhould have 


been ſaid, he had not been proceeded againſt upon that act: But by the 


court, That coming in by way of proviſo, he ſhould have inſiſted on it in 
his defence; it appears he was aſked what he had to ſay, and therefore we 


may reaſonably preſume he had no ſuch defence to make. And the convic- 


tion was confirmed. Sr. 555. | 
And in the cafe of K. and Bryan, M. 12 C. 2. The defendant was con- 


victed on the gin act; and an exception was taken, that there was no aver- 
ment, that it was not ſold to be uſed in medicine: And the caſes on the 
game act were mentioned, where in convictions it is neceſſary to exclude all 
the qualifications for killing game. On the other hand, it was inſiſted, that 
the reaſon of that was, becauſe thoſe were in the enacting clauſe, whereas 
this about medicine.comes in by way of proviſo, and is by way of defence 
to be ſhewn on the defendant's part: And for that purpoſe was cited, M. 
11 C. K. and Theed; where in a conviction for obſtructing an exciſe officer 
on the 8 An. c. q. it was objected, that it not being averred to be in the day, 
it ſhould have been ſhewn that there was a conſtable preſent, which is made 
neceſſary in the night; but was held to be well, and its being in the night, 
ſhould have been ſhewn on the defendant's part: And by the court, This 
is brought within the general enacting clauſe ; and the true diſtinction is, 
where the extenuation comes in by way of proviſo, or exception. And the 


conviction was confirmed. Str. 1101. 
Being 


Conviction. 


Being duly ſummoned] T. 11 G. K. and Venables, The court were unani- 
mouſly of opinion, that the party ought to be heard, and for that purpoſe 
ought to be ſummoned in-fact; and that if the juſtices proceeded againſt a 
perſon without ſummoning him, it would be a miſdemeanor in them, for 
which an information would lie. L. Raym. 1406. 

And in the caſe of K. and Allington, H. 12 G. On affidavit that no ſum- 
mons was had, the court granted an information againſt the juſtice who made 
the conviction. Str. 678. 

H. 6 G. K. and Johnſon. The defendant was convicted for keeping a 
gun. Ande:ception was taken, that there was not a reaſonable ſummons , 
for it was made to appear the ſame day, which might be impoſſible upon 
account of the diſtance, - or the ſummons being ſerved late, and his witneſſes 
might not be got together on ſo ſhort a warning: then it was to appear at 
the pariſh aforeſaid, whereas there were two pariſhes mentioned before; fo 
the man might have gone to one, whilſt they were convicting him at the 
other. It was anſwered, that the defendant appeared at the time, and made 
defence; ſo that cures all defects in the ſummons. And by the court, The 
anſwer is right. Sr. 261. | 

E. 3G. A. and Simpſon. The defendant was convicted for deer ſtealing ,. 
and the conviction ſet forth, that he had been ſummoned to appear before 
the juſtices, but it did not appear he ever was before them. Exception was 
taken to this, that as no appeal lies in this caſe, the juſtices ſhould not have 
proceeded in the abſence of the party, eſpecially where it may end in a 
corporal puniſhment, as it may do here for want of a diſtreſs. And at ano- 
ther day, on conſideration, Parker C. J. delivered the reſolution of the 
court: We are all of opinion, the offender may be convicted, without ap- 
pearing. The ſtatute is filent as to the method of proceeding, and the law 
of England, it is true, in point of natural juſtice, always requires the party 
charged with any offence, to be heard before he be condemned in judgment; 
but that rule muſt have this exception, unleſs it 1s through his own default; 
were it otherwiſe, every criminal might avoid conviction. Str. 44. 

But, generally, it is not neceſſary to /et forth the ſummons in the convietion ; 
for although no ſummons is ſet forth, yet the court will intend one : but 
where a ſummons is ſet forth, and that ſummons appears to be irregular, 
the court will quaſh the conviction, there being then no room to intend 
any other ſummons. 11 E. K. and Venables. Seſſ. C. V. 1. 210. L. 


Raym. 1405. 


One credible witneſs, to wit, A. W. of ——yeoman] It is requiſite to name 
the witneſs, that it may appear he is not the ſameperſon who was the inform- 
er; for an informer who hath a ſhare of the penalty, is never allowed to be 
a witneſs, unleſs in caſe where a ſtatute ſhall ſpecially fo direct it. 


On his oath aforeſaid affirmeth and ſaith] In all convictions, being in the 

nature of judgments, the whole evidence ought to be ſet forth, or at leaſt ſo 

much thereof as is ſufficient to warrant the conviction; that the court of 

king's bench may judge of the ſufficiency thereof: but otherwiſe it is in or- 

ders, which are authoritative. And ſo it was laid down in the caſe of K. and 

Flyd, M. 8 G. 2. which was thus; A motion was made to quaſh an order 
a 
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| Conviction; 
of ſeſſions, made under the ſtatute of the 1 V. c. 21. f. 6. whereby the 
flefendant was adjudged guilty #p9r full prof of the charge againſt him. 
and that he be diſcharged from his office of clerk of the peace, upon the 
objection that the evidence is not ſet out: but it was adjudged after con- 
T that this was an order, and therefore the evidence needs not be 
ſhewn ; but it that would be otherwiſe if it was a conviction. Andr. 82. 
Str. 996. | 

Ms G. 2. K. and Theed. A conviction on the candle act was quaſhed, 
becauſe the evidence was not ſet out; it being only alledged, that the of- 


fence was fully and duly proved. Str. 919. Andr. 84. 
7. 6G. K. and Baker. A conviction for taking pilchards, againſt the 


form of the ſtatute, quaſhed; becauſe the witneſs ſwears "generally that the 
defendant is guilty of the premiſſes, and that is taking upon himſelf to ſwear 


the law, Str. 316. | 
M. 11. A. and Fuller. A conviction ought to be certain, and not 


taken upon collection. L. Raym. 510. | | 

Aud for his offence aforefaid hath forfeited) H. 3 G. 2. K. and Hawks, A 
conviction for killing a deer was quaſhed, becauſe it was only he is con- 
vicled, without any judgment of forfeiture. Str. 858. 

To be diſtributed as the ſtatute aforeſaid doth direct]! M. g An. K. and Bar- 
ret. A conviction for deer ſtealing did ſet forth, that he is convicted, 
and ſhall forfeit zol. according to the form of the ſtatute, without making a 
diſtribution, which ought to be 101. to the informer, 101. to the party griev- 
ed, and 101. to the poor. But by the court, This is well enough, for by 
the ſtatute he is only to forfeit in caſe he has goods, which is conditional, 
and not abſolute. 1 Salk. 383. 

Note: On a ſuggeſtion that the defendant hath a title to the thing in queſ- - 
tion, a prohibition will begranted by the W * bench, before or after con- 
viction, to ſtay the juſtice from proceeding; for without doubt if the defen- 
dant have but a colour of title, the juſtices have no juriſdiction in the cauſe, 


as where the defendant was convicted for cutting trees, where he had 


right of common. L. Raym. 901. 
Coꝛn. 
For the foreſtalling, ingroſſing, or regrating of corn; ſee title 
85 N Fozeſtalling. 
J. Selling corn by weight, 
II. Cutting corn growing. 
III. Leaſing corn. | 
IV. Burning corn in the ſtraw. 
V. Exportation of corn. 
VI. Inland carriage of corn. 
| I. Selling corn by weight. 3 
7 1 buy or ſell corn in the ſheaf, before it is threſhed and meaſured, is 
| againſt the common law of England; and the reaſon thereof ſeemeth 


to be, for that by ſuch ſale the market is in effect foreſtalled. 3 Il. 1 97 
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By the act 11 Geo. 2. cap. rr. ſet. 1. All wheat, rye, meſlin, peaſe, Com, &c. to 
beans, barley, bere, oats, ſhillin, cutlins, meal, flour and malt, ſhall be be. cd by 
ſold and delivered by weight, and not by meaſure, or in any other man- 
ner. 

Such weight ſhall be according to the avoirdupois pound, fourteen pounds voir dupbi. 
whereof ſhall make a ſtone, and eight ſtone one hundred weight, and pound. 
twenty hundred one tun, to be ſtanding weight, and all bargains made for 
felling ſuch wheat, Fc. by any other weight, or in any other manner than 
by weight, or for allowing any quantity of ſuch wheat, Sc. to the quanti- 
ty agreed to be ſold, or for making any addition or allowance to the ſtone, 


hundred, tun, or other weight fhall be void. t. 2. 

If any perſon ſhall ſell, barter, exchange or deliver any ſuch wheat, Ec. Penalty for 
any other way than by weight and in the manner aforeſaid, or if any per- ige ther. 
ſons, either by themſelves or by any other perſon employed by them, hall, 
after the time aforefaid, enter into any agreement for buying or recerving 
any wheat, Sc. any other way than by weight, and in the manner afore- 
ſaid, or ſhall demand, contract for, or receive any greater quantity thereof 
than the very quantity bona fide bought and agreed for, or ſhall demand or 
take any addition or allowance to the pound, ſtone, hundred, tun or other 
weight, over and above the real content thereof at ſtanding weight, and 
every perſon buying any corn, grain, flour or meal, contrary to the directi- + 
ons aforeſaid, ſhall forfeit five pounds, to be paid to ſuch perſon, who 
within three callendar months after fuch offenee committed, ſhall firſt give 
information thereof to any mayor or other chief magiſtrate of any city or 
4 corporate, or any juſtice of the peace within their reſpective jurt 
dictions. 

Who ſhall iſſue a ſummons under his hand, requiring the party accuſed —— to hear 
to appear before him, at any reaſonable time not leſs than twenty-four 
hours after the time he ſhall be ſerved with ſuch notice, and after the ſame 
ſhall be left at his uſual place of abode, at which time ſuch magiſtrate or 
juſtice ſhall by examination of one witneſs upon oath, proceed to hear and 
determine the ſame. | EE NE 

But if any perſon ſhall think himſelf aggrieved by the judgment of ſuch Appeal to the 
magiſtrate or juſtice, ſuch perſon may appcal to the next going judges of do. 
aſſize, or if in the city or county of Dublin, to the juſtices of the next ge- 
neral ſeſſions of the peace, who ſhall finally hear and determine the fame. 

And ſuch magiſtrate or juſtice, or in caſe of appeal, ſuch judges of aifize, Warrant to 
or juſtices at the ſeſſions, ſhall iſſue a warrant under their reſpective hands !. Penalties. 
and ſeals, directed to any conſtable of ſuch county, city, or town corporate, pe 
requiring him to levy the ſum adjudged to be forfeited, by diſtreſs and ſale, 
of the offenders goods, rendering the overplus, if any be, to the owner, 

_ deducting twelve pence fterling in the pound for his pains in levying 
tne lame. 

But if no goods ſhall be found to anſwer ſuch ſum, ſuch offender ſhall be Committal ur 
committed to the houſe of correction, and kept to hard labour during the Wantot ities. 
ſpace of three calendar months, unleſs he ſooner pay the fum ſo adjudged 
to the party intitled to the ſame. | | 3 

To prevent perſons who ſhall ſell any of the ſaid ſorts of corn, grain, eint 
and malt, from ſpoiling and adulterating thereof by wetting it, or mixing 
any ſand, gravel, dirt, or other kind of ſtuff, or from uling any other 
| A2 2 N fraud 
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fraud or deceit to make ſuch corn appear heavier than it would have been 
without ſuch mixture, fraud, or deceit; every perſon being lawfully con- 
victed of any frauds or deceits, to make ſuch corn, grain, or malt appear 
heavier, by the oath of one credible witneſs, before any juſtice of the peace, 
ſhall for every ſuch offence forfeit all ſuch corn, and alſo the ſum of twen- 
ty ſhillings, to be levied by diſtreſs and ſale of ſuch offenders goods; one 
moiety of which ſum of twenty ſhillings ſhall be to the informer, and the 
other moiety thereof, together with all ſuch forfeited corn, to the ule of the 
poor of the pariſh where ſuch offence ſhall have been commutted. 
Committal and And in caſe no ſuch diſtreſs can be had, then every ſuch offender ſhall, 
wiipping by warrant under the hand and ſeal of the ſaid lord mayor, or any juſtice 
of the peace for the city of Dublin, or of any chief magiſtrate for any ci- 
ty, town, or corporation, or of any juſtice of the peace for any county 
where ſuch offence ſhall have been committed, be ſent to the houſe of cor- 
rection, there to be whipped and kept to hard labour for any ſpace of time 
not exceeding three weeks. 


This ad is made perpetual, by Stat. 1 Geo. 3. Cap. 17. Sect. g. 


II. Cutting corn growing, or ſetting fire to ſlacks of corn. 


Cutting corn 1. Every perſon who ſhall unlawfully cut or take away any corn or grain 
growing. growing, being convicted thereof by confeſſion, or oath of one witneſs, be- 
fore one juſtice, ſhall for the firſt offence pay ſuch damages as the juſtice 
ſhall appoint : and if the juſtice ſhall think him not able or ſufficient, or if 
he do not pay ſuch damages, he ſhall commit him to the conſtable where 
the offence is committed, or where the party is apprehended, to be whipped; 
and for every other offence he ſhall in like manner be whipped. The 
conſtable refuſing, ſhall be committed by the juſtice, till he conform. 
1-6. 28 2» of A AS 
But if he cut it at one time, and then come again at another time and 
take it away, it is felony. 1 Haw. 92. 
Setting fireto 2. By the act 29 Geo. 2. c. 12. ſect. 3. If any perſon ſhall wilfully or 
Os maliciouſly ſet fire to any ſtack, or rick of corn, although the ſame be not 
| burned ; or ſhall be procuring, aiding, or aſſiſting in any of the ſaid offen- 
ces; every perſon ſo offending, being lawfully convicted, ſhall be adjudged 
guilty of felony without benefit of clergy. 
Barony to make 3. The inhabitants of every barony, as well proteſtants as papiſts, ſhall 
latisfaction. make full ſatisfaction to every perſon, their executors and adminiſtrators, 
for the damage which they ſhall have ſuſtained by ſetting fire to any ſtack 
or rick of corn, which ſhall be committed in that barony. 


III. Leazing of corn. 


Leaſing in har- I. By the act, 25 Hen. 8. c. 1. No perſons being ſtrong of body tc 
velt-rime, labour for their living ſhall gather or leaſe in any place in harveſt time 
except it be in their own fields, and no impotent perſons ſhall gather or leaſe 
in any place ſaving in the ſame paroch where their dwelling is, and no 
man Hall give ne take any corn in harveſt for ripping ne binding of 5 
2 4 5 : 2. An 
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2. And if any perſons gather, leaſe, or take any corn for their labour con- Taking corn 
trary to this act, it all be lawful to every perſon or perſons to take from * #290 
every ſuch gatherer, leaſer, and other ſuch perſons as ſhall take corn for 
their labour in manner aforeſaid, all ſuch corn as they take or get by 
leaſing as is aforeſaid, with all ſuch other ſtole corn as ſhall be gotten 
with them as well within their houſes as without, the one half thereof to 
the lord of the ſoil where the ſame ſhall be found, and the other half to 
the taker of the ſame. 

3. And by the act, 28 Hen. 8. c. 24. Every perſon who ſhall leaſe in Penalty fox 
the harveſt time in any field as long as the corn ſhall be there in reak or leaſg. 
otherwiſe, ſhall not only loſe all the corn that they ſhall leaſe to any 

ſon that will take or ſeize the ſame, but alſo ſhall forfeit for eve- 
ry time that they ſhall ſo leaſe twelve pence, which forfeiture ſhall 
be to the lord of the foil, and to be preſented and inquired of in the 
ſaid lord's court, and if he have no court, then the ſaid forfeiture to be to 
the King. 

And all his juſtices in every of his courts to inquire thereof in like form, 
as they do all other eſtatutes penal, and to ſee the ſame duly puniſhed and 
put in execution. | 

Every occupier of ſuch fields wherein any corn ſhall be, which Permitting to 
willingly ſhall permit any ſuch perſons to leaſe contrary to the form ee. 
aforeſaid, ſhall forfeit to the King for every time fo offending twelve pence, 
of which offences the King's juſtices ſhall inquire and execute in manner 
aforeſaid. Ff. 2. | | 

5. Every perſon which in the harveſt ſeaſon receive or keep in their habita- Keeping ka- 
tions any ymnakes which ſhall leaſe contrary to this act, ſhall forfeit for eve- ers, 
ry ſuch ymnake fix ſhillings eight pence, which forfeiture ſhall be to the lord 
of the ſoil, if it be inquired or preſented in his court or leet, and in de- 
fault thereof to be inquired and preſented in the King's court in manner 
aforeſaid. /. 3. 55 BE. 

6. Provided that this act ne any thing therein contained ſhall extend 
to any owners of corns, but that they may leaſe by themſelves or ſervants 


their own corn. J. 5. 


V. Burning corn in the flraw. 


1. By the act, 10 & 11 Car. 1. c. 17. ſet. 1. No perſon ſhall by Offenders to be 
himſelf, wife, children, ſervants, tenants, or any of them burn corn or impriſoned. 
grain in the ſtraw, upon pain of impriſonment in the common gaot 
of the county wherein the offence ſhall be committed for ten days 

without bail or mainprize for the firſt offence, and the delinquent to 

Pay the charge of ſending them to the gaol before they be thence en- 

arged. | 75 3 

And for the fecond offence to be impriſoned one whole month without penaltics. 
bail or mainprize, and to pay the charges as aforeſaid, and for the third 

offence to forfeit forty ſhillings, and to be bound unto the good behaviour 
and to pay the charges as aforefaid, | | | 
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To reliefof 2. The ſaid forty ſhillings to be paid towards the relief of the priſoners in 
Priſoners the ſaid gaol, and to be paid unto the chief magiſtrate of the place where 


ſuch gaol ſha!l be, before the offender be diſcharged, and at his diſcretion 


to be diſtributed. 
Inquiry of Of- g. And it ſhall be lawful for the juſtices of peace of the county where ſuch 
cen. offences ſhall be committed in their ſeſſions of the peace, to inquire and de- 


termine of all offences againſt this act, and at all times out of the ſeſſions, 
as well by oath as all other lawful means to try and find out the ſaid offences, 
and to commit the offenders according to this act. Fe 


V. Exportation of corn. 


Premium for I. By the act, 29 Ges. 2. c. g. ſe. 1. When malt, bere, or barley, 

exporting corn. ſhatl not exceed the price of twelve fhillings the quarter, rye the price of 
fourteen ſhillings the quarter, wheat the price of twenty four ſhillings the 
quarter, and oats the price of ſix fillings the quarter; every perſon, who 
ſhall put on ſhip-Board in Britiſb or Iriſb ſhipping, the maſter and two 
thirds of the mariners at leaſt being his Majeſty's ſubjects, any of the ſaid 
ſorts of corn and malt, in any port within this kingdom, where the rates 
ſhall not be higher than as before mentioned, with intent to export the 
fame, ſhall recerve from the officer of ſuch port reſpectively, mftead of the 
allowances to be made by virtue of an act 6 Ann. c. 18. for encouraging 
the exportation of corn, the premiums following, and no more (that is to 
ſay) for every quarter of bere, barley, or malt, ground or unground, 
one ſhilling and ſix pence ; for every quarter of rye, ground or unground, 
one ſhilling and fix pence; for every quarter of wheat, ground or un- 
ground, two ſhillings; for every quarter of oats, ground or unground, 
one ſhilling. | | 50 

Provided, that every quarter of barley and bere, ſhall contain twenty 

four ſtone, every quarter of malt twenty ſtone, every quarter of oats twen- 

ty two ſtone, and every quarter of wheat and rye, forty ſtone. 

Grand juryto 2. The grand jury of every county, at every general quarter ſeſſions, 

— 1 the ſhall enquire upon oath, and preſent the true rates and prices reſpectively, 

ö of all the ſaid ſorts of corn and malt within the ſeveral counties, at the 
times of ſuch quarter ſeſſions. 

Which preſentment being confirmed by the juſtices of the peace, in open 
ſeſſions, is to continue and be deemed as the eſtimate and value of ſuch corn 
and malt, in receiving the duty and paying the premiums on exportati- 
on, until the next general quarter ſeſſions. | | | 

3. Where any the ſaid ports ſhall be in. counties of cities, or counties 
of towns, it ſhall be lawful for every perſon to export thence in manner 
aforeſaid, the ſaid corn, malt, meal, and flouer, at the prices aſcertained 
by the grand juries of the counties of cities and counties of towns re- 
ſpectively. 8 — | | 

Clerks of the 4. Provided the clerks of the peace of the ſaid counties reſpectively, where 
peace to re- fuch preſentments ſhall be made and confirmed, do, in fourteen days after 
> 9 confirming thereof, tranſmit to the commiſſioners of his Majeſty's revenue 
in Dublin, true and exact copies, under their hands and ſeals reſpectively, 

of ſuch preſentments, from time to time, 
e 5. And 


Con, 


5. And if any clerk of the peace ſhall neglect ſo to do, he ſhall forfeit 
to his Majeſty, &c. for every ſuch neglect, twenty pounds, being thereof 
convicted by indictment at the aſſizes in the county where he was clerk of 
the peace, at the time of confirming ſuch preſentments. 


: VI. Inland-carriage of corn. 


1. By the act, 31 Geo. 2. c. 3. /ef. 1. Every perſon who ſhall bring 
found; clean, well-ſaved merchantable corn, wheat, rye, meſslin, bere, 
barley, malt, oats, flour, or meal, by land-carriage, to Dublin, from any 
place where the fame grew, or was made, within this kingdom, which is 
at a greater diftance from Dublin than ten miles 7: plantation-meaſure, 
and ſhall ſell the ſame in any of the publick markets, where corn is uſual- 
ly ſold in the city of Dublin, the liberties of Saint Sepulchres, Thomas-Court, 
and Donore, ſhall, upon performing the ſeveral requiſites herein after men- 
tioned, receive from the collector of the port of Dublin, for every forty ſtone 
weight of ſuch corn, Fc. and ſo in a rateable proportion for any greater 
quantity which they ſhall ſo bring from any place, at any greater diſtance 
from ſaid city than ten miles Iriſb plantation meaſure, and ſhall ſell the ſame 
as aforeſaid, the ſeveral ſums herein after ſpecified, in proportion to the 
reſpective diſtances of the places from whence the ſame ſhall be fo 
brought, that is to ſay, for every five miles Iriſb plantation meaſure ſuch 
place ſhall be diſtant from Dublin, over and above ten miles Iriſb plantati- 
on meaſure, five pence. | 

Provided that no perſon ſhall be intitled to receive more for the carriage 
of ſorty ſtone weight of ſuch corn, c. ſo brought to Dublin, and fold as 


aforeſaid, than ten ſhillings. 


, 


2. And by the act, 33 Geo. 2. c. 12. . 1. No perſon ſhall be intitled to Requiſtes to 
receive any of the ſums in the act 31 Geo. 2. c. 3. or herein mentioned, un- be performed. 


leſs they ſhall perform the ſeveral requiſites herein after mentioned, inſtead 
of thoſe preſcribed by the ſaid former act; that is to ſay, unleſs they ſhall 
firſt deliver to the officer herein after mentioned, within the ſpace of three 
months after ſuch corn, meal, or flouer has been ſo ſold, an affidavit 
made by the owner of the corn, wheat, rye, meſlin, bear, barley, malt, 
oats, flour, or meal, or ſome perſon employed by him to take care of the 
ſame, ſworn before ſome juſtice of the peace of the county from whence 
ſuch corn, Sc. flouer, or meal ſhall have been brought. 


3. Which affidavit every ſuch juſtice is required to take without fee, Affdavit to Le 
and ſhall contain the quantity and quality of ſuch corn, Sc. the name of made. 


the place where the ſame grew, or was made, and the number of 1ri/þ 
plantation miles ſuch place is diſtant from Dublin, to be each expreſſed in 
words, and not in figures. | 


And ſhall alſo deliver to the ſaid officer a certificate under the hand certificate of 
and ſeal of one juſtice of the peace for ſuch county, containing the ſeveral 2 juſtice. 


particulars herein before directed to be mentioned in fuch affidavit, as is 
herein before required to be made, and ſhall alſo prove, by one creditable 
witneſs upon oath, which oath the ſaid officer, or perſon appointed as here- 

in after mentioned, is impowered to adminiſter, that ſuch certificate was 


ſigned and ſcaled by the perſon whoſe name is ſubſcribed thereto. 
j And 


19 


2 


Cozn. 

And ſuch perſon ſhall alſo ſwear before the ſaid officer, that ſuch corn, 
Ec. flouer, or meal, has been ſold in ſome one of the publick markets or 
places where corn is uſually ſold in the city of Dublin, the liberties of St. 
Sepulchre's, Thomas-court, or Donore, and that he, or any other perſon to 
his belief, has not received any premium for the ſame. 

And ſhall alſo deliver to ſuch officer & note from the craner of ſuch mar- 
ket where the ſame has been ſo fold (which note ſuch craner is hereby re- 
quired to give without fee) containing the quantity and quality of ſuch 
corn, Sc. which has been fold, and the day of the month and year on 
which the ſame has been ſo fold. 

Provided that the carrier of ſuch corn, &c. ſhall make an affidavit be- 
fore ſuch officer (which affidavit ſuch officer is required to take) in which 
he ſhall mention the names of the perſons the ſame belong to, the 


quantity and quality thereof, and the place from whence he brought the 


ſame. /. 2 | 5 
In caſe any craner ſhall refuſe to give ſuch note as is herein hefore 


directed, to ſuch perſons as ſhall be intitled to the ſame, ſuch craner ſhall 
forfeit for every ſuch offence, to the perſon whom he ſhall fo refuſe, for- 
ty ſhillings, to be recovered by him by civil bill before the recorder of 


Dublin. f. 3. | 
And if ſuch craner ſhall give a falſe note, he ſhall forfeit for every fuch 


offence, ten pounds, to be recovered in like manner by ſuch perſon as ſhal! 


ſue for the ſame. ; 
If the perſon who ſhall make any ſuch affidavit be illiterate, it ſhall be 


made appear, upon oath, to the perſon who ſhall take ſuch affidavit, that 
the ſame was truly read to the perſon offering to make ſuch affidavit, be- 
fore he ſhall be permitted to make the ſame. /. 4. 

If any perſon ſhall forge any certificate, affidavit, or note, or ſhall pro- 
duce to ſuch officer or perſon appointed as is herein after mentioned any 


ſuch, knowing the ſame to be forged, or ſhall knowingly ſwear any thing 


that is falſe in any ſuch affidavit, they ſhall, upon conviction, fuffer ſuch 
puniſhment, as perſons convicted of wilful and corrupt perjury are by law 
ſubject to. /, 5. 

If any juſtice of the peace ſhall ſign any blank certificate, knowing 
the ſame to be falſe, and ſhall be thereof convicted, upon any infor- 
mation to be filed in his Majeſty's court of XKing's-bench in Dublin, fuch 
juſtice ſhall for ever after be diſabled from acting as a juſtice of the peace. 
J. 6. | 
Every perſon who ſhall be intitled to receive any of the ſums mentioned 
in the ſaid former act, for bringing malt or flour or wheat to Dublin, 
ſhall receive, over and above the ſums therein mentioned, for every 
five miles the ſame ſhall be ſo brought above ten miles, the follow- 


ing ſums, (that is to ſay) for every forty ſtone weight of malt, five 


pence, and for every hundred weight of flour of wheat, one hundred 
end twelve pounds to be computed to the hundred, two pence half 


Penny. A. 20. | ö 
2. 2 Geo. 
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Cap. 9. Sect. 1. Whereas ſome do pon the con- 1 * bs nts 


3 Geo. 
Vibe afts, 31 Geo. 2. c. 3. and 33 Geo. 2. c. 12. whether any 33 Geo. 2. 


ruction 0 
2 can be intitled to a premium for bringing corn or flour to the city of 
lin, where the place from whence the ſame 1s brought is not full five 


Dub 
miles diftant from the city of Dublin, over and above ten miles; and al ſo 


whether pearl barley be intitled to any premium under the ſaid acts; for the 
of which doubts, every perſon intitled to receive any of the præ- Proportionable 


removing of a | 
miums given by the ſaid acts, ſhall receive the ſame proportionably accord- Præmium. 
ing to the number of miles the place from whence the corn or flour ſhall be 
brought, ſhall be diſtant from the city of Dublin, over and above ten miles, 
and the perſons who bring pearl barley to the city of Dublin, ſhall be intitled  . 
to the like premium, as for malt, upon performing the ſeveral requiſites in 11 
the ſaid act mentioned. 

No perſon ſhall be intitled to receive any premium granted by this or Affidavit by 
the former acts for bringing of corn, flour, malt, or pearl barley to Dub- ner, 
lin, unleſs the owner thereof, or ſome perſon employed by him or her to 
take care of the ſame where it grew or was made, do, before the ſame 
is brought to Dublin, make ſuch affidavit before a juſtice of the peace of 8 
the county from whence it is to be brought, and obtain ſuch certificate as — 
is required by the former acts, and ſhall ſwear before ſuch juſtice, that brought, 


neither he, nor any other perſon to his belief, has received any premium 3 of the 


for the ſame, or made any affidavit but the preſent, to intitle him to a præ- 
mium to the ſame. 


Cozoner, 


NORONERS are ancient officers by the common law, fo called be- 
cauſe they deal principally with the pleas of the crown, and were 


of old time the principal conſervators of the peace. 2 Haw. 42. 


Concerning whom I ſhall ſhew, 


J. Who may be a coroner. 
IT. How choſen. | | 
II. His power and duty in taking an inquifition of death. 
IVV. His power and duty in otber matters. | 

V. His fees. „„ 

VI. Puniſhment for not doing his duty. 


J. Who may be à coroner. 34 


1. Of ancient time this office was of great eſtimation; for none could. Dignity, 
have it under the degree of a knight. 3 Ed f. c. 10. 4 Inf. 29x, 

2. And by the 14 Fd. 3. ſt. I. c. 8. No coronet ſhall be choſen unleſs Eſtate. 
he have land in fee, ſufficient in the ſame county whereof he may anſwer to 


all manner of people. Ip 105 
B b II. How 
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II. How choſen. 


To be choſen 1. The coroner (as of ancient time the ſheriffs and conſervators of the 
inthe county peace) ſhall be choſen in full county, that is, in the county court, by the 


IE commons of the ſame county. 28 Ed. 3. c. 6. 
And this muſt be in purſuance of the king's writ for that purpoſe, iſſu- 


ing out of, and returnable into the chancery; and none but freeholders 
have a voice at ſuch election, for they only are ſuitors to the county court. 
2 Haw. 43, 44- ; 

County to an- 2, And being elected by the county, if he be inſufficient, and not able 
fwer for him. to anſwer ſuch fines and other duties in reſpect of his office, as he ought ; 
the county, as his ſuperior, ſhall anſwer for him. 2 Inſt. 175. 

Office not void . And being choſen by the county, his office continues, notwithſtanding 


by the kings the demiſe of the king. 4 Inſt. 271. 
4. And after he is choſen, he ſhall be ſworn, by the ſheriff, for the due 


To be ſworn. 
execution of his office. 2 Hale's H. 55. 5 
Others not But in the ſtatute of 28 Ed. 3. which enacts that they ſhall be choſen 


choſen by the by the county, there is a ſaving to the king and other lords, who ought to 


—— make coroners, their franchiſes. 
6. The lord chief juſtice of the king's bench, by virtue of his office, is 


Chief juſtice. 
the chief coroner of England. 2 H. H. 53. 
II. His power and duty in taking an inguiſition of death. 
Notice. 1. When is happens that any perſon comes to an unnatural death, the 


townſhip ſhall give notice thereof to the Coroner. Otherwiſe if the 
body be interred before he come, the townſhip ſhall be amerced. Hale 


Pl. 110. 


2. And by Holt Ch. a man that 


Burying with- It is a matter indiftable to bury 


out notice. 


Not. 8. 
3. And if the townſhip ſhall ſuffer the body to lie till putrefaction, 


without ſending for him, they ſhall be amerced. Hale's Pl. 270. 2 Hau. 


8. 

Precept to 2 When notice is, given to the coroner, he is to iſſue a precept to the 
ſummon à jury. oonſtables of the four, five, or fix next townſhips, to return a competent 
number of good and lawful men of their townſhips, to appear before him 
in ſuch a place, to make an inquiſition touching that matter. 4. Ed. 1. 
2 H. H. 59. Or he may ſend his precept to the conſtable of the hundred, 

Wood b. 4. c. 1. | | 
But the aforeſaid ſtatute being wholly directory, and in affirmance of the 
common law, doth neither reſtrain the coroner from any branch of his 
power, nor excuſe him from the execution of any part of his duty not 
mentioned in it, which was incident to his. office before: Upon which 
ground, it hath been holden, that there is no neceſſity that it appear in a 
coroner's inqueſt, that it was taken by the oaths of perſons of thy next 
| | „ adjacent 


Lying unburi- 
ed. 


dies a violent death, before the coroner's inqueſt hath ſat upon him. 2 Haw. 
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adjacent towns; but that it is ſufficient to ſay, that it was taken by the 
oaths of lawful perſons of the county; inſomuch as ſuch inquiſitions, bei 

good before the ſtatute, which is wholly declaratory, muſt needs be fo ſtill. 

But it ſeems that.it ought to appear in every ſuch inquiſition, at what place, 

and by what jurors by name it was taken, and that ſuch jurors were ſworn, 

2 Haw. 47. 

& Theſe are to be at leaſt 12; and it is ſaid, that all perſons of the Jury. 

neighbouring towns, above the age of 12 years, are bound to attend at the 
taking the inquiſition, unleſs they have a reaſonable excule tothe contrary. 


2 Inft. 148. 2 Haw. 54. 
6. If the conſtables make not a return, or the jurors returned appear Default in not 


not, their defaults are to be returned to the coroner : and the con- PIs: 
ſtables or jurors in default ſhall be amerced before the judges of af- 
ſize. 2. H. H. 59. | 

7. The jury appearing is to be ſworn and charged by the coroner to en- gearing and 
quire, upon the view of the body, how the party came by his death. clurge. 

2 H. H. 60. | 

8. For he can take indictments of death, only upon view of the body, View of the 
and not otherwiſe, therefore if the body be interred before he come, he muſt voy « 
dig it up. And this he nay do lawfully within any convenient time, as in 
14 days. Hale's Pl. tho. 2 Haw. 48. 

9. If the body cannot be viewed, the coroner can do nothing; but where the bo- 
the juſtices of the peace ſhall inquire thereof. Hale's Pl. 170. 2 Haw. 48. © cannot be 

10. The jury being ſworn, and the body upon view, he ſhall enquire Formof the 
upon the oaths of them, in this manner, by the ſtatute of 4 Ed. 1. fl. 2. Cres where 
called the ſtatute de officio coronatorts ; viz. Hain. — 

If they know where the perſon was ſlain; whether it were in any houſe, 
field, bed, tavern, or company: | 

Who are culpable, either of the act, or of the force; and who were 
preſent, either men or women, and of what age ſoever they be, if they can 
ſpeak, or have any diſcretion : -. 

And how many ſoever be found culpable, they ſhall be taken and deli- 
vered to the ſheriff, and ſhall be committed to the gaol; 

And ſuch as be found, and be not culpable, ſhall be attached until the 
coming of the judges of aſſize. 

11. And, by the ſame ſtatute, if it fortune any ſuch man be ain, Where a per- 
which is found in the fields, or in the woods. firſt it is to be enquired, ſon inis 
whether he were ſlain in the ſame place or not: | .. 

And if he were brought and laid there, they ſhall do ſo much as they 
can to follow their ſteps that brought the body thither, whether he were 
brought upon a horſe, or in a cart: 

It ſhall be alſo enquired, if the dead perſon were known, or elſe a 
ſtranger, and where he lay the night before. 8385 

12. Alſo, by the ſame ſtatute, all wounds ought to be viewed, the length, wounds, 
breadth, and deepneſs; and with what weapons ; and in what part of the 
body the wound or hurt is; and how many be culpable; and how many 


wounds there be; and who gave the wound. 
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Defendant's 13. And they muſt hear evidence on all hands; if it be offered to them, 
evidence. and that upon oath, becauſe it is not ſo much an accuſation or an indictment, 
as an inquiſition or inqueſt of office. 2 H. H. 157. 
To inquireof * 14, And by the aforeſaid ſtatute, if they be found culpable of the mur- 
Fraps ana der, the coroner ſhall immediately go to his houſe, and ſhall enquire 
woods, what goods he hath, and what. corn he hath in his graunge; and if he be 
a freeman, they ſhall inquire how much land he hath, and what it 1s worth 
yearly, and further, what corn he hath upon the ground: and likewiſe of 
his freehold, how much it is worth yearly, over and above the ſervice due 
to the lord of the fee; and the land ſhall remein in the king's hands, until 
the lords of the fee have made fine for it: 

And when they have thus enquired upon every thing, they ſhall cauſe al} 
the land, corn, and goods to be valued, in like manner as if they ſhould 
be ſold immediately ; and thereupon they ſhall be delivered' to the whole 
townſhip, which ſhall be anſwerable before the judges for all. 

Perſons 15. In like manner, by the ſaid ftatute, it is to be inquired of them that 

ele, — be drowned, or ſuddenly dead, whether they were ſo drowned, or ſlain, or 

9 ſtrangled by the ſign of a cord tied ſtreight about their necks, or about any 
of their members, or upon any other hurt found upon their bodies. And 
if they were not ſlain, then ought the coroner to attach the finders, and all 

ES other in the company. 

Flight. 16. He ſhall alſo enquire, whether the perſons found guilty, fled; for 
which flight they forfeit goods and chattels. 2 Haw. 48, 53. 

And it hath been formerly held, that if a perſon were ſlain, and upon the 
coroner's inqueſt on view of the body, it were found that ſuch a perſon fled, 
tho? the ſaid perſon were afterwards acquitted both of the felony and flight, 

et he forfeited his goods; for the coroner's inqueſt is fo ſolemn, that it is 
not traverſable ; alſo when the goods are once lawfully veſted in the king, 
by that inqueſt the property of them cannot be deveſted. But this opinion 
ſeemeth harſh and unreaſonable, that a man ſhall be liable to forfeit all his 
goods, which may perhaps be all that he is worth, by an inqueſt taken in 
his abſence, without either hearing him, or giving him an opportunity of 
defending himſelf. 1 Bac. Abr. Coroner. D. 2 Haw. 54. 

Allo it is ſtrongly holden in ſome books, that an inqueſt of ſelf murder, 
found before a coroner, cannot be traverſed ; but the contrary opinion being 
alſo holden by books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, it ſeems to be the 
better opinion, that ſuch inqueſt by being removed into the king's bench by 
certiorari, may be there traverſed by the executor or adminiſtrator of the 

. perſon deceaſed ; or in caſe the coroner's inqueſt find him to have been a 
lunatick, by the king or the lord of the manor. 1 Bac. Ar. Coron. D. 
2 Haw. 54. | | 
Townſhip a- 17. And if any perſon be ſlain or murdered in the day time, and the 
merced for an murderer eſcape untaken, the townſhip ſhall be amerced. 3 5e. 


eſcape. 
— 18. Concerning horſes, boats, carts, and the like, whereby any are ſlain, 
which properly are called deodands, they alſo ſhall. be valued, and deliver- 
cd unto the towns as before. 4 Fd. 1. fl. 2. 
8 19. All which things muſt be inrolled in the rolls of the coroners. 
9 8 4 EA. 1. f. 2. | 


20. And 
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20. And the ſheriffs ſhall have counter rolls with the coroner, of things Sheriffs rolls. 


belonging to the office. 3 Ed. 1. c. 10. | | 
21. But it is not neceſſary that the inquiſition be taken in the very ſame Adjourning af- 


place where the body was viewed; but they may adjourn to a place more ©! view. 


convenient. 2 Haw. 48. ; F WY 
22. Immediately upon theſe things being inquired, the bodies of ſuch gurial. 
perſons being dead, or ſlain, ſhall be buried. 4 Ed. 1. ft. 2. 3 
23. By the 10 Car. 1. /efſ. 2. c. 13. Every coroner, upon any inqui- Certifying to 


bon before him found, whereby any perſon ſhall be indicted for murder the albzcs: 

or manſlaughter, or as acceſſary before the offence committed, ſhall put in 

writing the effect of the evidence given to the jury before him, being ma- 

terial; and ſhall bind over the witneſſes to the next general gaol delivery to 

give evidence; and ſhall certify the evidence, the recognizance, and the 

inquiſition or indictment before him taken and found, at of before the tri- 

al, on pain of being fined by the court. . es 
By the expreſs words of which ſtatute, he may enquire of acceſſa- 

ries before the fat; but he cannot enquire of acceſſaries after the 


tact. 2 Haw. 48. | i 
24. He ought alſo to enquire of the death of all perſons who die in pri- Perſons dying 


ſon; that it may be known, whether they died by violence, or any unre- in Bal. 
ſonable hardſhips-: for if a priſoner by the duteſs of the gaoler, comes to 
an untimely death, it is murder in the gaoler, and the law implies malice 
in reſpect of the cruelty. 3 /nft. 52. 91. 

And this inqueſt upon priſoners ought to conſiſt of a party jury, that is, 
fix of the priſoners, and fix of the next vill or pariſh, not priſoners. Im- 
frevill's Coroner. 212. | | 

25. If the inquiſition ſhall be quaſhed in the court of king's bench, Inquiſition 
the coroner by leave of the court may take up the body again, and take a dhe. 
new inquiſition. E. 5 G. K. and Saunders. Str. 167. M. 9 G. Caſe of 


the coroner of Wenlock. Str. 533 
And if a coroner appear to have been corrupt in taking an inqueſt, it 


ſeems that a melius inquirendum ſhall go to ſpecial commiſſioners, who ſhall 
proceed not on view, but upon teſtimony ; and the coroner ſhall have no- 
thing to do with ſuch inqueſt : but where the inqueſt is quaſned for want 
of form only, he ſhall take a new. one in like manner, as if he had taken. 
none before. 1 Bac. Abr. Coron. D. | | 


IV. His power and duty in other matters. 


1. He ought to inquire of treaſure that is found; who were the finders, T,..c.... 
and likewiſe who is ſuſpected thereof; and that may well be perceived, trove. 
where one liveth riotouſly, haunting taverns, and hath done ſo of long time: 
hereupon. he may. be attached for this ſuſpicion, by. four, or ſix, or more 
pledges, if he may he found. 4 Ed. 1 fl. 2. | 
2. Beſides his judicial place, he hath alſo an authority miniſterial as a Executing pro- 

ſheriff, namely, when there is juſt exception taken to the ſheriff, judicial ceſs. 
proceſs ſhall be awarded to the coroner, for the execution of the king's writs: 
and in ſome ſpecial caſes, the king's original writ ſhall be immediately di- 
rected to him. 4 Inf. 271. 5 e | 
| ” 3. He 


% 
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Outlawry, 3. He is bound to preſent in the county court, to pronounce judgment 
of -outlawry upon the exigent, after guinto exactus, at the fifth court, if the 
defendant doth not appear. Mood b. 4. c. 1. 

Appeals, abju- 4, He had antiently alſo a power- in certain appeals, as of . rape, and 

ration maim; and alſo in caſes of abjuration for felony or other offences; which 


are now out of uſe. 


4 > 


V. His fees. 


1. By the ſtatute of 3 H. J. c. 1. The coroner ſhall have for his fee, 
n every inquiſition taken upon the view of the body ſlain, 13 5. 44, 


* . 
1 the goods and chattels of him that is the ſlayer and murderer, if 
he have any. goods; and if not, he ſhall have for his ſaid fee, of ſuch a- 


merciaments as ſhall fortune any townſhip to be amerced for eſcape of ſuch 
murderer. 


Fee of 138. 
0 3. 


VI. His puniſhment for not doing his duty. 


As puniſh- 1. Coroners concealing felonies, or not doing their duty thro' favour to 
ment for neg- the miſdoers, ſhall-be impriſoned a year, and fined at the king's pleaſure, 
lect of duty. 2 EA. 1. c. 9. a 
2. And by the 3 H. 7. c. 1. If any coroner be remiſs, and make not 
inquiſitions upon the view of the body dead, and certify the ſame to the 
gaol delivery, he ſhall forfeit to the king an hundred ſhillings. 
4. And he ought to execute his office in perſon, and not by deputy; 
for he is a judicial officer. Wood b. 4. c. 1. Otherwiſe it ſeemeth that 
he ſhall incur the aforeſaid penalties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


To the high conſtable of ———— in the 
ſaid county. 


County of Dublin. 0 


FYHESE are in the name of our ſovereign lord the king, to require you, 
immediately upon fight hereof, to ſummon and warn 24 good and lau- 
ful men of the four next townſhips to in the ſaid county, to be and 
appear before me A. C. gentleman, one of the coroners of the county aforeſaid, 
at — aforeſaid in the ſaid county, on the day of then and there 
to inquire of, do, and execute all ſuch things as on his majefty's behalf ſhall 
be lawfully given them in charge, touching the death of A. D. And be you 
then there to certify what you ſhall have done in the premiſſes, and further 
.to do and execute what in behalf of our ſaid lord the king - ſball be then and 
there injoined you. Given under my hand and ſeal the —— day of —— 


The 


Coꝛoner. 
The jurors oath on the coroner's inqueſt. 


OU Fall diligently inquire, and true preſentment make, on the behalf 
* of 1 2 lord the king, how and in what manner A. D. (or, a 


fon unknown, as the caſe is) here lying dead, came to his death , and of 
. Matters relating to the ſame as ſhall be lawfully required of you, 


according to your evidence: So help you God. 


After the foreman is ſworn, the reſt may be ſworn, three or four toge- 
ther, as follows : | 


Such ae as A. F. the foreman of this inqueſt hath for his part taken, 


ou and every of you ſhall well and truly obſerve and keep on your parts 


reſpeftively : So help you God, 


Witneſſes oath. 
T HE evidence which you ſhall give to this inqueſt, on the behalf of our ſo- 
vereign lord the king, touching the death of. A. D. ſhall be the truth, 
the whole truth, and nothing but the truth : So help you God. | 


Inquiſition of murder 


County of Dublin. A N inquifition indented, taken ati the 
| county of aforeſaid, the day of —— 
in the year of the reign of before me A. C. gentleman, 


one of the coroners of our lord the king, for the county aforeſaid, upon the 
view of the body of A. D. then and there lying dead, upon the oaths of A. B. 
aforeſaid, and of three 


C. D. E. F. &c. good and lawful men of 
ether of the next towns, to wit, K. L. and M. in the ſaid county, who being 


* 


ſworn and charged to inquire on the part of our ſaid lord the king, when, 
where, how, and after what manner, the ſaid A. D. came to his death, 


doth ſay, upon their oath, that one A. M. late of — aforeſaid, gentle- 


man, not having God before his eyes, but being moved and ſeduced by the in- 


fitgation of the devil, on the day 0 - in the year of 
aforeſaid, at the firſt hour in the night of the ſame day, with force and 


arms, at 


upon the aforeſaid left part of the belly of the ſaid A. D. a little above the 
navel of the ſaid A. D. one mortal woung of the breadth of half an inch, and of 
| the 


in the county aforeſaid, in and upon the aforeſaid A. D. 
then and there being in'the peace of Gd and of the ſaid lord the kin g, felo- 
niouſly, voluntarily, and of bis malice forethought, made an aſſault , and that 
the aforeſaid A. M. then and there with a certain ſword made of iron and 
fteel, of the value of 55. which he the ſaid A. M. then and there held in his 
right hand, tbe aforeſaid A. D. in and upon the left part of the belly of the 
| ſaid A. D. a little above the navel of the ſaid A. D. then and there violent: 
ly, felbniouſiy, voluntarily, and of his malice forethought, truck and pierced, 
and gave to the ſaid A. D. then and there with the ſword aforeſaid,” in and 
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Co20ner. 

the depth of three inches, of which ſaid mortal wound the aforeſaid A. D. 
then and there inflanly died; and ſo the ſaid A. M. then and there feloni- 
ouſly killed and murdered the ſaid A. D. againſt the peace of our ſaid lord the 
king, his crown and dignity. 

And the ſaid jurors further ſay, upon their oath aforeſaid, that A. A. 
of yeoman, and B. A. of ————— yeoman, were feloniouſly preſent 
with drawn ſwords, at the time of the felony and murder aforeſaid in form 
aforeſaid committed, that is to ſay, on the ſaid —— day of — in 
the — year aforeſaid, at ——— aforeſaid, in the county aforeſaid, at 
the firſt hour in the night of the ſaid day, then and there comforting, abet- 
ting, and aiding the ſaid A. M. to do and commit the felony and murder a- 
foreſaid in manner aforeſaid, againſt the peace of our ſaid lord the king, 
bis crown and dignity. 

And moreover, the jurors aforeſaid, upon. their oath aforeſaid, do ſay, that 
the ſaid A. M. A. A. and B. A. had not, nor any of them had, nor as yet 
have or hath any goods or chattels, lands or tenements, within the county a- 
foreſaid, or elſewhere, to the knowledge of the ſaid jurors. [Or, And the © 
jurors aforeſaid, upon their oath aforeſaid, do ſay, that the ſaid A. B. at the 
time of the doing and committing of the felony and murder aforeſaid, had goods 
and chattels contained in the inventory to this inquiſition annexed, which re- 
main in the cuſtody of B. C.] | 

In witneſs whereof, as well the aforeſaid coroner, as the jurors aforeſaid, 
have to this inquiſition put their ſeals, on the day and year aforeſaid, and at 


the place aforeſaid. 
A. B. 


A. C. Coroner. . 
E. F. c. jurors. 


An inquiſition where one hangs himſelf. 


As above to———not having God before his eyes, but being ſe- 
duced and moved by the inſtigation of the devil, at aforeſaid, in a 
certain wood at—————aforeſaid ſtanding and being, the ſaid A. D. being 
then and there alone, with a certain hempen cord of the value of 3 d. which 
he then and there had and held in his hands, and one end thereof then and there 
put about his neck, and the other end thereof tied about a bough of a certain 
oak tree, himſelf then and there, with the cord aforeſaid, voluntarily and 
felontouſly, and of his malice forethought, hanged and ſuffocated; and fo the 
jurors aforeſaid, upon their oath aforeſaid ſay, that the ſaid A. D. then and 
there in manner and form aforeſaid, as a felon of himſelf, feloniouſly, volun- 
tarily, and of his malice forethought, himſelf killed, ftrangled, and murdered, 
againſt the peace, &c. T ; | 


An inquiſition where ane drowns himſelf. 


.* 


. 2. aforeſaid, in the county aforeſaid, then and there bein 
alone, in a common river there, called—————hjmſelf voluntarily and felont- 
ouſly drowned; And ſo the jurors aforeſaid, upon their oath. aforeſaid /ay, 


that 


Coꝛoner. 


4 lle aforeſaid A. D. in manner and wn res they and there himſz 
— — 1 48 a felon of bimſelf killed and murdered ; agai ah 
the peace——. | ds E 


An inquiſition where one dies a natural death. 


ba: the ſaid A. D. an the—day iin the year aforeſaid, 
at the pariſh and in tbe .county-aforeſaid, to wit, in a certain place called 
, as found dead; that he bad no marks violence appearing on his 
body, and died by the viſitation of Cad, in a natural way, and not otherwiſe, 
In witneſs, .&C. * 1 WN A 


An inquiſition upon one who dies in gaol. 


—ho ſay upon their oath, that the aforeſaid A. D. on the day of 
the taking of this inguiſition, being a priſoner _1n the gaol a... — in the 
county aforeſ aid, then and there died of the viſitation of God, and then and 
there in manner and form aforeſaid came to his death, and not otherwiſe. In 
WH neſs c. i | | | | 


An inqꝗuiſition on one non compos mentis. 


— who ſay upon their oath, that the aforeſaid A. D. on the day 
and year aforeſaid, and at the time of his death, to wit, from the day of 
—to the time of his death, and at the time of his death aforeſaid, was a 
lunatick, and a perſon of inſane mind; and that the ſaid A, D. being a 
a lunatick and a perſon of inſane mind as aforeſaid, did on the——day of 
come alone to a certain river called in the ſaid county, and 
did then and there caſt himſelf into the ſaid river, and drowned himſelf in 
the water of the ſaid river. And ſo the jurors aforeſaid, upon their oath a- 
foreſaid ſay, that the aforeſaid A. D. from the cauſe aforeſaid, in manner 
and form aforeſaid, came to his death, and not otherwiſe. In witneſs, &c, 


\ 


An inquiſition on one for cutting his throat, © 


———by the inſtigation of the devil, at—————aforeſaid in the county 
aforeſaid, in and upon himſelf, then and there being in the peace of God and 
of the ſaid lord the king, feloniouſly, voluntarily, and of his malice fore- 
thought, made an aſſault : and that the aforeſaid A. D. then and there with 
a certain knife, of . the value of one penny, which be the ſaid A. D. then and 
there held in his right hand, himſelf upon tis throat then and there feloniouſly, 
volugtarily, and of. his malice forethought, did firike, and gave to himſelf 
en aud there with the knife aforeſaid, upon his throat aforeſaid one mortal 
wound of the breadth of four inches, and the depth of "one inch, of which ſaid 


mortal wound the ſaid A. D. 4 —4breſaid, in the county aforeſard, 
languiſhed, and languiſhing lived, from the ſaid————day of ————mn the 
Tr = IA aforeſaid, to the— day -- and that the ſaid A. D. on 
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County. 


County court. 


Coꝛoner. 


the. — day of: aforeſaid, in the———year aforeſaid, at. —45ore. 
ſaid, in the county aforeſaid, of that mortal wound died. And ſo the jurors 
aforeſaid, &c. \ 


For killing another in his own defence. 


pon their oaths ſay, that A. K. late of —- gentleman, at 
aforeſaid in the ſaid county, on the————day of- in be 
year of in the peace of God and of our ſaid lord the king then being, 
A. M. late of — in the county of ———at the hour , in the 
afternoon of the ſame day, did come, and upon him the ſaid A. K. then and 
there of his malice forethought did make an aſſault, and him the ſaid A. K. did 
then and there endeavour to beat and kill, by continuing the aſſault aforeſaid, 
from the houſe of one W. H. in aforeſaid, to a certain place called 
—— in the county aforeſaid, and the ſaid A. K. ſeeing that the ſaid A. 
M. was ſo maliciouſly diſpoſed, to a certain wall in the ſaid place, called 
did flee, and from thence for fear of death could not eſcape, and ſi 
the ſaid A. K. himſelf, in preſervation of his life, againſt the ſaid A. M. con- 
tinued to defend, and in his own defence him the ſaid A. M. upon the right 
part of the breaſt of him the ſaid A. M. with a certain ſword of the price of 
one ſhilling, which the ſaid A. K. then and there held in his right hand, did 
rike, then and there giving to the ſame A. M. one mortal wound, of the breadth 
of one inch, and of the depth of three inches, of which ſaid mortal wound the 
ſaid A. M. at aforeſaid in the county aforeſaid, languiſbed, and lan- 
guiſhing lived from the ſaid ——day of- to — rom 
thence next enſuing, and that the ſaid A. M. on the ſaid day o/ in 
the year of reſaid, at aforeſaid in the ſaid county, of that 
mortal wound died: And ſo the ſaid A. K. did then and there kill him the ſaid 


A. M. in his own defence. 


An inquiſition where the murderer is unknown. 


Ine ſame as before, only ſay, that a certain perſon un- 
known, &c. and add And the ſaid jurors upon their oath aforeſaid 
further ſay, that the ſaid perſon unknown, after he had committed the ſaid 


felony and murder in manner aforeſaid, did fly away : Againſt the peace, &c. 


County tourt. 


* Neiently, the comites, counts, or earls, had the government of the 


. counties; and afterwards the vicecomites or ſheriffs. And the county 
ſcemeth to be nothing elſe, but the diſtrict of the comes or count. Shire is a 
Saxon word, from ſcyran, to ſhare or divide, for that the ſhires or counties 
are divided by certain metes and bounds from each other. And the fherif, 
in Saxon /cyregerefa, is the reve, grave, or governor of the Sire; wherein 

he hath great power, being therein the chief officer under the kings _ 
2. The ſheriff holdeth in his county two courts; the torn, and the county 
court. The torn is the king's court of record for criminal cauſes, __ 
| redret- 


County tourt. 
redreſſing of common grievances within the county; the county court is not 
a court 56 record, Wer, a court baron, for civil cauſes, and this is the 
court of the ſheriff himſelf. | 112.8 1300, 3X20. 34 e | 
3. By the 2& 3 Ed 6. c. 25. No county court ſhall be longer deferred 
than one month from court to court, fo that the county court ſhall be kept holde. 
every month, and not otherwiſe. | ; 

And this is to be accounted 28 days to the month, and not according to 
the month of the kalendar. 2 Inſt. 71. ml ol | . 

4. It may be kept at any place within the county, unleſs reſtrained by re be: 
ſtatute. Wood b. 4. c. 1. curly il by : 

5. The ſuitors, that is, the freeholders, are the judges in this court; ex- — 2 
cept that in re- diſſeiſin, by the ſtatute of Merton, the ſheriff is judge. And nen C8 
by the ſtatutes concerning parliamentary elections, he is judge at the electi- 
on of knights; for he muſt make a true return at his peril. Bari. County 
Court. 

6. This court ſhall hold pleas betwixt party and party, where the debt 2 _ 
er damage is under 40s. 4. Inft. 266. — 
But in a replevin, the ſum may be above 40s. 4 Inſt. 266. 
7. Alſo it hath not cognizance of treſpaſs vi & armis, becauſe a fine is O oe 
thereby due to the king, which it cannot impoſe. 4. /nff. 266. bath cogni- 

8. And by the 11 H. . c.15. No plaint ſhall be entred in the county zance- . | 
court, but where the plaintiff or his attorney is preſent ; and the plaintiff one rreqpats 0. 
ſhall find pledges to purſue his plaint; and he ſhall have but one plaint for contract. 
one treſpaſs or contract; on pain of 40s. half to the king, and half to the 
eren e And one juſtice may examine the ſheriff or other officer, ma- 

ing default; and ſhall, within a quarter of a year, certify the examination 
into the exchequer. | 

But as to the pledges above-mentioned, they are now diſuſed in this court 
and were formerly uſed only in caſes where the plaintiff lived out of the 
county. Greenw. 11. Read. County C. 4s, LK 
9. But by virtue of a writ of juſticies, the court may hold plea of treſpaſs Wit et 
v S armis, and of any ſum, or of all actions perſonal above 405. For e 
this writ is in the nature of a commiſſion to the ſheriff, and is vicontiel, 
that is, belongs to the ſheriff, and is triable in the county court, and is not 
returnable. 4 Inf. 266. . | 
10. The plaintiff in this court firſt takes out a ſummons, returnable at Summans. 
the next county court; and if the defendant do not appear, an attachment 
or diſtringas is to be made out; but if the defendant appears, the plaintiff is 
to file his declaration, ſhewing his cauſe of action, or matter of complaint, 
in what manner the action accrued, at what tin: e and place the wrong was 
done, and the damage he hath ſuſtained. Greenw. 11. Read. County C. 

11. If the defendant doth appear, and the next court after gives a rule Declaration. 
to declare, and the plaintiff doth not file his declaration within the time, 
he may be nonſuited. id. | 555 W 1 8 d. 

12. When the plaintiff hath declared, he muſt continue his ſuit from Continuance. 
court day to court day, otherwiſe the defendant may take advantage of it; 
and this is called a continuance, being an adjourning of the ſuit from time 
to time, to keep it on foot. id. t n , N 
13. The rule, or dies datus, is TA farther day is given to the plaintiff Dies cuts. 
| | : C2 1s G7 nd to 


County tourt. 
to declare, or to the defendant to plead; and the time given is uſually to 
the next court day, but upon occaſion may be enlarged. id. 

Anſwer. 14. The next court after filing the declaration, and imparlance given, 
the defendant is to put in his anſwer or plea, and if the plaintiff join iſſue, 
they may proceed to trial the next court day, if they proceed not farther by 
replication, rejoinder, ſurrejoinder, and the hke. ia. 

er of free- 185 But if freehold is pleaded by the defendant, this court can proceed 

: no further, for freehold ſhall never be tried without writ; therefore the 
cauſe muſt be removed: as when a defendant avoweth for damage fea- 
ſant, and the plaintiff juſtifieth by reaſon of common of paſture. 7/009. b. 
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Judgment and 16. Where a verdict is given for the plaintiff, and judgment entred 
diſtreſs. thereupon, a fiert facias may be awarded againſt the defendant's goods, 
which may be taken by virtue thereof, and appraiſed and fold, to ſatisfy the 
plaintiff; but if the defendant hath no goods whereupon to levy, the plaintiff 
remains without remedy in this court, for it being no court of record, no 
capias lies there; but an action may be brought at common law upon the 

judgment entred. Greenw. 11. Read. County C. 
Removal by 17. Cauſes are removed out of this court, by a writ of recordare, which 
ccd. iſſues out of the chancery, directed to the ſheriff, commanding him to ſend 
the plaint that is before him in his county court (without writ of fuſticies) 
into the court of king's bench or common - pleas, to the end the cauſe may 
be there determined. And the ſheriff' is hereupon to fummon the other 
party to be in that court (into whichthe plaint is to be ſent) at a day certain. 
And of all this he is to make a certificate under his own ſeal, and the ſeals 
of four ſuitors of the ſame court. Read. County C. 


Remoyal by 18. Cauſes are alſo removed by pore, which differs in nothing from a 
. recordare, but that it removes ſuch ſuits as are before the ſheriff by writ of 
;juſticies, and a recordare is to remove the ſuit that is by plaint only, without 

writ, id. 


2 . 19. And altho' the plea be diſcontinued in the county, yet the plaintiff 
eonmnn or defendant may remove the plaint into the common pleas or king's bench, 
and it ſhall be good, and he ſhall declare upon the ſame. 79. 


8 20. In this court, after the quinto exactus, the coroner gives judgment of 
outlawry. 4 Inſt. 266. | | 
hn 21. Out of the county court is derived the hundred court, for the eaſe of 


the ſubject; and it hath like juriſdiction as the county court, and may be 
held every three weeks, 2 Inf. 717. 


Demurter. 


Demurrer, A Demurrer (from demorari) ſignifies an abiding in point of law, upon 
WI - which the defendant joins iſſue, allowing the fact to be true as laid in 
5 the indictment. Mood b. 4. c. 5. 
In criminal In criminal cafes nat capital, if the defendant demur to an indictment, 
25 the court will not give judgment againſt him to anſwer over, but final 
In cafes of JO: Sa 3terb mild ps di oa os ater att. 
. But regularly in all cafes of felony, where a man pie ads a ſpecial matter 
N . 9 S y 


Demurrer. 205 
tho? he conclude his plea with not guilty to the felony, or do not conclude 
it ſo, yet if his plea be tried, or found, or ruled againſt him, he ſhall be _ 
ut to his plea of not guilty, and be tried for the felony; for tho' a man 
ſhall loſe his land in ſome caſes, for miſpleading, yet he ſhall not loſe his 
life for miſpleading. 2 H. H. 257. 


Deodand. 


1 D EO DAN D is, when any moveable thing inanimate, or beaſt ani» Deodand, whats 
mate, doth move to or cauſe the untimely death of any reaſonable 
creature, by miſchance, without the will or fault of himſelf, or of any per- 
{on. 3 Inſt. ; | | 
2. This, alcho- it be not properly homicide, nor puniſhable as a crime. Forfeiture to 
yet is taken notice of by the law, as far as the nature of the thing will bear, the Ning. 
in order to raiſe the greater abhorrence of murder: And the unhappy in- 
ſtrument or occaſion of ſuch death, is called a deodand (deo dandum) and 
forfeited to the king, and was anciently paid into the hands of the king's 
almoner, to be applied to pious uſes for the foul of the deceaſed. Alſo all 
ſuch weapons, whereby one man kills another, are forfeited. 3 1nft. 57. 
1 Haw. 66. FHH. 265. | | 
3. This forfeiture is ſtill part of the caſual revenue of the crown, unlefs caſual reve- 
where lords of franchiſes are intitled to it by grant. For no man can pre- nue. 
ſcribe to it, or to the goods of ſelf-murderers or other felons, or of out- 
laws, happening within his royalty. Af. 265. 
. It ſeems clearly ſettled, contrary to the former opinions, that a horſe 
or the like, killing an infant within the age of diſcretion, is as much for- 
forfeited as if he were of age. 1 Haw. 66. | | n 
5. Alfo, it was anciently holden, that things fixed to a freehold, as the Fixtures to a 
wheel of a mill, or a bell hanging in the ſteeple, may be deodands, but by ſrebold. 
the latter reſolutions they cannot, unleſs they were ſevered before the acci- 
dent happened. 1 Haw. 66. IE 
6. It is agreed by all, that a Hip in ſalt water, from which a man falls 
and is drowned, is not forfeited, becauſe perſons at ſea are continually ex- 
poſed to ſo many perils, that the law imputes not ſuch misfortunes to the 
ſhip. Alſo it ſeems clear, that when a man riding on a horſe over a river, 
is drowned thro” the violence of the ſtream, the horſe is not forfeited, be- 
cauſe not that, but the water cauſed his death. nes 
But it is ſaid, that a ſhip, by a fall from which a man is drowned, in the Ship falling 
freſh water, ſhall be forfeited, but not the merchandize therein; becauſe upon a man. 
they no way contribute to his death. And by the ſame reaſon it ſeems, that 
if a man riding on the ſhafts of a waggon, fall to the ground and break his 
neck, the horſes and waggon only are forfeited, 'and not the loading, be- 
cauſe it no way contributed to his death; for which - cauſe, ' where a thirg 
not in motion cauſes a man's death, that part thereof only, which is the im- 
mediate cauſe, is forfeited. As where one climbing upon the wheel of a 
cart, while it ſtands ſtill, falls from it, and dies of the fall, the wheel only 
1s forfeited. ein 139 9 
But if he had been killed by a bruiſe from one of the wheels being in 123 
motion, the loadirg alſo would have been forfeited, becauſe the weight. 
thereof 


* 


3 Deodand. 
thereof made the hurt the greater; and it is a general rule, that wherever 
the thing which is the occaſion of a man's death is in motion at the time, 


not only that part thereof which immediately wounds him, but all things 
which move together with it, and help to make the wound more dangerous, 


are forfeited allo. 1 Haw. 66. 
Thus a cart met a waggon loaded upon the road, and the cart endea- 


vouring to paſs by the waggon, was driven upon an _ bank and overturn- 
ed, and threw a perſon that was in the cart juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; it was reſolved ig 
this caſe, that the cart, waggon, loading, and all the horſes were deodands, 
becauſe they all moved to the death. 1 Salk. 220. 

8. If a weight of earth fall upon a worker in a mine, and kill him, the 


weight of earth is forfeit, and not the whole mine. 1 H. H. 420. 
9. In all theſe caſes, if the party wounded die not of his wound, within 


ad pn eB a year and a day after he received it, there ſhall be nothing forfeited, for 


Deodand muſt 


the law doth not look on ſuch a wound as the cauſe of a man's death, after 
which he lives ſo long: But if the party die within that time, the ſorfeiture 
ſhall have relation to the wound given, and cannot be ſaved by any aliena- 
tion or other act whatſoever in the mean time. 1 Haw. 67. 

10. However nothing can be forfeited as a deodand, nor ſeized as ſuch, 
till it be found by the coroner's inqueſt to have cauſed a man's death; but 


after ſuch inquiſition, the ſheriff is anſwerable for the value of it, and may 
levy the ſame on the town where it fell, and therefore the inqueſt ought to 


find the value of it. 1 Haw. 67. 
11. And if the coroner omits his duty in this caſe, the inquiſition may be 


- made by the commiſſioners of gaol delivery, oyer and terminer, or of the 
peace, 1 H. H. 419. 

12. After all, as this forfeiture ſeemeth to have been originally founded 
rather in the ſuperſtition of an age of ignorance, than in the principles of 
ſound reaſon and policy, it hath not of late years met with great counte- 
nance in Weſtiminſter-hall. And when juries have taken upon them to uſe a 
judgment of diſcretion, not ſtrictly within their province, for reducing the 
quantum of the forfeiture, the court of king's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. 

In the caſe of K. and Rolfe, coroner of Kent, H. 5 G. 2. the coroner's in- 
queſt found that a man ſitting on his waggon accidently fell to the ground, 
and that the horſes drawing the waggon forward, one of the fore wheels 
cruſhed his head, of which he inſtantly died, and then concluded that only 
the wheel, on which they ſet a ſmall value, moved to his death. A motion 
was made, in behalf of Mr. Mompeſſon, lord of the franchiſe, for quaſhing 

this inquiſition, upon affidavits tending to ſhew, that the cart and horſes 
were equally inſtrumental, which indeed the finding of the jury did ſuffi- 
ciently imply. But the court was very clear, that neither this court nor 
the coroner can oblige the jury to conclude otherwiſe than they have 
Wir and would not ſuffer the affidavits for quaſhing the inquiſition to be 
read. 
A like caſe came on, M. 29 G. 2. K. and Drew, coroner of Middleſex. 
The coroner's jury, upon view of the body of a perſon killed by the like 
accident, found that only one wheel of the weg gon moved to the 2 * 
e 
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The court, on motion in behalf of the lord of the franchiſe, granted a rule 
for ſhewing cauſe why the inquiſition ſhould not be quaſhed for this miſbe- 
haviour of the jury. On the day for ſnewing cauſe, Mr. Hume Campbel, 
counſel for the lord of the franchiſe, informed the court, that upon looking 
into precedents, he was ſatisfied he could not ſupport the rule: And there- 
upon it was diſcharged. The caſe of the King and Rolfe was mentioned on 


this occaſion, and greatly relied on. oft, 266. 


Tillenters, 


I. Proteſtant diſſenters exempted from certain penalties by the 


act of toleration. _ 
II. Preteftant diſſenters intitled to certain privileges by the act 


of toleration. 


I. Laws againſt diſſenters not altered by the act of toleration. 


IJ. Proteſtant diſſenters exempted from certain penalties by the act of 


B 


toleration. 


Y the 2 Eliz. cap. 2. Every perſon not having reaſonable excuſe, ſhall Abſenting from 
reſort to their pariſh church or chapel, or upon reaſonable let thereof, 
to ſome uſual place where common prayer ſhall be uſed, on every Sunday 
and holiday; on pain of puniſhment by the cenſures of the church, or of 
forfeiting for every offence 1 2 d. | 

Now by the act of toleration, made 6 Geo. 2. cap. 5. it is enacted, that 
the ſtatute aforeſaid ſhall not extend to any perſon diſſenting from the church 
of England, who ſhall be qualified in the manner following: FP 

(1) They ſhall at the general ſeſſions of the peace, take the oaths of al- 
legiance and ſupremacy. 


(2) They ſhall alſo there make and ſubſcribe the declaration againſt 
popery. | ES 
(3) The place of meeting ſhall be certified to the biſhop of the dioceſe, Fl of mect- 
or to the archdeacon of the archdeaconry, or to the juſtices of the peace at rified. 
the general or quarter ſeſſions, and regiſtred in the ſaid biſhop's or archdea- 
con's court, or recorded at ſuch ſeſſions. And the regiſter, or clerk of the 
peace, ſhall regiſter or record the ſame, and give certificate thereof to any 
who ſhall demand it, for which no more ſhall be taken than ſix- pence. 
(4) The doors of the place where they meet ſhall not, during ſuch time R925 not to 
of their meeting, be locked, barred or bolted. hb ; 
(5) They ſhall not in writing deny the doctrine of the bleſſed trinity. 3 
2. And by the. aforeſaid act of toleration, it is provided, that no perſon ; 2 | 
diſſenting from the church of Ireland, in holy orders, or pretended holy or- 
ders, or pretending to holy orders, nor any preacher or teacher of any con- 
gregation of diſſenting proteſtants, ſhall be liable to any of the aforeſaid 
penalties, who ſhall be qualified as follows: 
(1) He 


Toleration. ö 


20 Diſſenters. 

(1) He ſhall at the ſeſſions take the oaths aforeſaid. ; 

(2) He ſhall there make and ſubſcribe the declaration preſcribed by 
Br. . 1 G. 1. c. 13. T5 

(3) The place for worſhip ſhall be certified as before. 

(4) The doors of the place where he ſhall preach or teach, ſhall not be 
tocked, barred, or bolted, | 

(5) He ſhall not deny, in his preaching or teaching, the doctrine of the 
bleſſed trinity. | | | 


Quakers, 3. By the act of toleration, quakers ſhall be diſcharged of the penalties 
of theſe laws, and of all others made againſt popiſh recuſants, or proteſtant 
non-conformiſts, and ſhall enjoy all other benefits, under the like limitati- 
ons, which any other diſſenters enjoy, on their qualifying themſelves in 
the ſame manner as other diſſenters; except that inſtead of the oaths at 
ſeſſions, they ſhall be allowed to make and ſubſcribe a declaration of fide- 
_ 

Diſlenters tak- 4 If any perſon diſſenting from the church of Eugland (not in holy or- 

ing the oaths, ders, or pretended holy orders, or pretending to holy orders, nor any 

s preacher or teacher of any congregation) who ſhould have been intitled to 
the benefit of the toleration act, if he had duly taken, made and ſubſcrib- 
ed the oaths and declaration, or otherwiſe qualified himſelf as required by 
the act, ſhall be proſecuted on any of the penal ſtatutes, from which pro- 
teſtant diſſenters are exempted by the ſaid act, —ſhall at any time during 
ſuch proſecution, take, make, and ſubſcribe, the faid oaths and declara- 
tion, or being a quaker. ſhall qualify according to that act, either in the 
manner preſcribed by that act, or before two juſtices who ſhall take and re- 
turn the ſame to the next ſeſſions to be there recorded; ſuch perſon ſhall be 
intitled to the benefit of the act, as fully as if he had qualified himſelf in 

Diſcharged the time preſcribed by the-act, and ſhall from thenceforth be diſcharged 

trom penalties from all the penalties and forfeitures incurred by force of any of the aforc- 
ſaid penal ſtatutes. VVV 


11. Proteſtant diffenters intitled to certain privileges by the act of 


toleration. 


Beſides the exemption from penalties, his Majeſty's proteſtant ſubjects are 
by the act of toleration intitled to certain privileges: which are of two kinds; 
1. Such as concern all proteſtant diſſenters in general. 2. Such as concern 
their teachers in particular. 


No proſecuti- 1. As to all proteftant diſſenters in general — They ſhall not be profe- 

on for abſent- #2 ] 2 a f } 

1 cuted in any ecclęſiaſtical court, for or by reaſon of their not conforming 10 the 
But this ſhall not exempt them from paying of 


church. church of Ireland. | 
tithes, or other parochial duties, or any other duties to the church or mini- 


5 nor from any proſecution in any eccleſiaſtical court, or elſewhere, for 
the ſame. 18 


Since 
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Since this act, Mr. Hawkins obſerves from 3 Lev. 376. a prohibition will Marriage in a 
lie to the ſpiritual court proceeding againſt perſons for incontinency, who conventicle. 
have been married in a licenſed conventicle. The caſe was this; Two per- 
ſons, who were publiſhed and married in a conventicle, were afterwards li- 
belled againſt in the ſpititual court, for incontinence and fornication; and 
upon moving for a prohibition, time was aſſigned to ſhew cauſe why it 
ſhould not go, and the proceedings in the eccleſiaſtical court were ſtayed in 
the' mean time. Afterwards, it was agreed that a prohibition ſhould be 
granted, and that the plaintiff ſhould declare; that, fo upon demurrer, the 
point might be tried. But what the judgment was, or whether the cauſe 
proceeded to trial, doth not appear by the report. Gib 617. 
But by 11 Geo. 2. cap. 10. Proteſtant diſſenters, who have entred, or ſhall No proſecuti- 
hereafter enter into matrimonial contracts in their own congregation before one He. 
their miniſters or teachers, and thereupon live together as huſband and 
wife, ſhall not be proſecuted in any eccleſiaſtical court ex affects mero, or on 
the preſentment of any miniſter or church-wardens, of the ſame. 
Provided, that ſuch proteſtant diſſenters, and miniſter or teacher, have, 
or ſhall take the oaths, and ſubſcribe the declaration, according to 6 Geo. 1. 
cap. 5. | 
NM. Hawkins likewiſe obſerves (1 Haw. 12.) that it having been doubted 1 $ 
whether diſſenting ſchoolmaſters, as ſuch, were exempted by the toleration © © 
act from the penalties inflicted upon them in the ſeveral acts againſt diſſen- 

ters, it was farther enacted by the 12 An. c. J. that whoever ſhall keep any 

{ſchool or ſeminary, or teach any youth as tutor or ſchoolmaſter (unleſs he 
inſtruct them only in reading, writing, arithmetick, or ſuch mathematical 
learning as relates to navigation, or ſome mechanical art, and that in the 
Engliſh tongue) without having firſt ſubſcribed the declaration of the 13 & 

14 C. 2. relating to conformity with the church of England, and without a 

licence from the biſhop, he ſhall be impriſoned for three months. But this 

was repealed by the 5 G. c. 4. So that the doubt is left where it was. 

Mr. Shaw in his pariſh law, p. 68. ſays, it is held (but doth not ſay by 
whom) that diſſenters by the act of toleration are not exempted, either from 
the penalties of the 1 J. g. 4. or of the 13 & 14. C. 2. c. 4. againſt teaching 
a ſchool without licence from the biſhop. 8 et 

In the caſe of K. and Davi/on, T. 12 V. as reported both by Salkeld and Qrikers tract» 
L. Raymond, Daviſon, a quaker, on an habeas corpus upon a writ of excommu- |! 
nicato capiendo, for teaching ſchool without licence, was admitted to bail, 
till it ſhould be determined whether this was an offence. But it doth not 
appear from either of thoſe reports, what was the determination. 1 Salk. 

105. L. Raym. 603. 

| Upon the whole it ſeemeth ſomewhat ſtrange, that in a caſe of fo much 
importance as is the education of children, this matter during the ſpace of 7 
ſo many years hath not yet been ſettled beyond all doubt. | | 

Moreover; if any perſon Go from the church of Ireland, ſhall be pam odere. 
appointed to the office of high conſtable, petit conſtable, churchwarden, 

overſeer of the poor, or any other parochial or ward office, and ſuch perſon 
ſhall ſcruple to take upon him any of the ſaid offices in regard of the oaths, 
or any other matter or thing, required by the law to be taken or done, in 


reſpect of ſuch office, every ſuch 1 ſhall and may execute ſuch office by 
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a ſufficient deputy by him to be provided, that ſnall comply with the laws 
on this behalf, Provided that the deputy be allowed and approved by ſuch 

rſons, and in ſuch manner, as ſuch officers ſhould by law have been al- 
lowed and approved. 6 G. c. 5. J. 4. | 

2. As to their teachers or preachers Every teacher or preacher, in holy 
orders, or pretended holy orders, that is a miniſter, preacher, or teacher of 
a congregation, that ſhall take the oaths, and ſubſcribe the declaration and 
articles as aforeſaid, ſhall be thenceforth exempted from ſerving upon any 
jury, or from being choſen or appointed to bear the office of churchwarden, 
overſeer of the poor, or any other parochial or ward office, or other office 


in any hundred, city, town, or parifh, Jb7d. f. g. | 


III. Laws againſt diſſenters not altered by the ad] of toleration. 


1. No clauſe in the toleration act ſhall give any eaſe or benefit, to any 
piſh recuſant; or to any that ſhall deny in preaching or writing the doc- 


trine of the trinity. 6 Geo. 1. cap. 5. J. 11. | 


Diſtrels. 


HE remedy for recovering rent by "ay of diſtreſs ſeems firſt to have 

come over to us from the civil law. For anciently in the feudal law, 
the not paying attendance at the lord's courts, or not doing the feudal ſer- 
vice was a forfeiture of the eſtate : But theſe feudal forfeitures were after- 
wards turned into diſtreſſes, according to the pignorary method of the civil 
law; that is, the land that 1s let out to the tenant is hypothecated, or as a 
pledge in his hands, to anſwer the rent agreed to be paid to the landlord, 
and the whole profits ariſing from the land are liable to the lord's ſeizure for 


the payment and fatisfaCtion thereof. 


Concerning which, we will ſhew, 


I. For what cauſe a diſtreſs ſhall be. 
IT. What goods may be diſtrained, and what not. 
III. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be made. 
V. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. 
VII. Diſtreſs how to be demeaned. 
VIII. Of reſcous and pound breach. 
IX. Replevying the diſtreſs. 
X. Sale of the diſtreſs. 

XI. Landlord re-entring on non-payment. 
XII. Caſe of tenant holding over. 

XIII. Attorning to firangers. 
XV. Rent in caſe of an extent or execution. 


XV. Rent how far recoverable by executors or adminiſtrators. 
= J. For 
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I. For what cauſes a diftreſo ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear; therefore it may not be Rent in arrear. 
made on the ſame day on which the rent becomes due, for if the rent is paid 
in any part of that day, whilſt a man can fee to count money, the payment 
is good. dy | 

1 It muſt not be after tender of payment; for if the landlord come to Tender of 
diſtrain the goods of his tenant for rent behind, before the diſtreſs the tenant * 
may upon the land tender the arrearages, and if after that a diſtreſs be taken 
it is wrongful. And if the landlord have diſtrained; if the tenant, before 
the impounding thereof, tender the arrearages, the landlord ought to deliver 
the diſtreſs, and if he doth not, the detainer is unlawful. Even ſo it is, in 
caſe of a diſtreſs for damage feaſant (or damage done by cattle treſpaſſing) 
the tender of amends before the diſtreſs, maketh the diſtreſs unlawful; and 
after the diſtreſs, and before the impounding, the detainer unlawful. 2 
Inſt. 107. | 
3 G this caſe ; altho' the owner tender ſufficient amends, yet he cannot 
take his beaſts out of the pound, if the amends be refuſed; but he muſt 
replevy: and if it be found at the trial that the amends was not ſufficient, 
the perſon on whom they treſpaſſed ſhall have damages; if the amends ten- 
dred were ſufficient, then the owner of the beaſts ſhall have damages. 
Dr. & St. 112. Frey 
3. The like remedy may be had by diſtreſs, impounding and ſale, in —> Sz and 
caſes of rents ſeck, rents of aſſize, and chief rents, as in caſe of rents reſerved * — 
upon leaſe. 11 Ann. cap. 2. ſed. 7. 
Note, there are three kinds of rents; rent ſervice, rent charge, and rent 
Jeck. BE 
Rent /ervice is, where the tenant holdeth his land of his lord, by fealty 
and certain rent; or by homage, fealty, and certain rent; or by other 
ſervice, and certain rent. And it is called a rent ſervice, becauſe it hath 
ſome corporal ſervice incident to it, which at the leaſt is fealty. 1 Inf. 
121, 2. 
Rent charge is ſo called, becauſe the land for payment thereof, is charged 
with a diſtreſs; but before this act ſuch diſtreſs could not be fold, but only 
detained till the rent ſhould be paid. | 
If the rent be reſerved without any clauſe put in the deed of diſtreſs for 
the ſame, then it is called a rent /eck, redditus ficcus, or dry rent: and the 
difference between a rent charge and a rent ſeck is, that there is a clauſe of 
diſtreſs annexed to one, and no ſuch clauſe to the other : and therefore the 
one is a charge upon the land, but for the other the grantee had formerly 
no remedy but to charge the perſon of the grantor in a writ of annuity. 
i Inſt. 143. 65 D4 Fe | 2691 | 

Rents of a//ize are the certain rents of freeholders and ancient copyholders, 
ſo called becauſe they are aſſized and certain, and thereby diſtinguiſhed 
from redditus mobiles, farm rents for life, years, or at will, which are vari- 
able and uncertain. 2 Iuſt. 19. | 
5. So an action of debt may be brought againſt a tenant for life, in pur- Rent reſerved 
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the ſaid ſtatute no action of debt did lie againſt a tenant for life or lives, 
for any arrears of rent during the continuance of ſuch eſtate for life or lives; 
it ſhall be lawful for any perſon having any rent in arrear or due upon any 
leaſe or demiſe for life or lives, to bring an action of debt for ſuch arrears, 
in like manner as he might have done in caſe ſuch rent were reſerved upon 
a leaſe for years. 9g Ann. cap. 8. ſect. 5. . 

Leaſe determi- 6. Perſons having rent in arrear, upon ny leaſedetermined, may diſtrain 
: for ſuch arrears after the determination of the leaſe, in the ſame manner ag 
if it had not been determined; provided that ſuch diſtreſs be made in ſix 
months after the determination of ſuch leaſe, and during the continuance of 
ſuch landlord's title or intereſt, and during the poſſeſſion of the tenant from 

whom ſuch arrear became due. Mid. ſect. J. & ſect. 8. 

Leaſe renewed. 7. Whereas many perſons hold conſiderable eſtates by leaſes for lives or 
years, and leaſe out the ſame in parcels to ſeveral under tenants; and 
whereas many of thoſe leaſes cannot be renewed without a ſurrender of all 
the under leaſes derived out of the ſame, whereby it is in the power of any 
fuch under tenants to prevent or delay the renewing of the principal leaſc, 
it is enacted, that in ſuch caſe, the chief leaſes may be renewed, without 
ſurrendring all the under leaſes; and the like diſtreſs or entry may be had, 
as if the > chief leaſe had been ſtill kept on foot and continued, or 
the under leaſes had been renewed under ſuch new principal leaſe. By the 
5 Geo. 2. cap. 4. ſect. 4. | 

Two diſtreſſes 8. Before the ſtatute 7 Will. 3. cap. 22. in caſe a diſtreſs was too little, 

tor one rent. where ſufficient diſtreſs was to be had, a man could not diſtrain again, be 
the demand never ſo great; for it was his folly that at firſt he diſtrained no 
more. Mo. 7. Comb. 547. 

But now, by the ſaid ſtatute, in all caſes where the value of the cattle 
diſtrained ſhall not be found to be to the full value of the arrears diſtrained 
for; the party to whom ſuch arrears were due, his executors or adminiſtra- 
tors, may diſtrain again for the reſidue of the ſaid arrears. J. 4. 

And if the diitreſs be taken of goods without cauſe, the owner may make 
reſcous; but if they be diſtrained without cauſe, and impounded, the owner 
cannot break the pound and take them out, becauſe they are in the cuſtody 


of the law. 1 ft. 47. 
IT. What goods may be diſtrained, and what not. 


Valuable pro- x, Diſtreſs for rent muſt be of a thing, whereof a valuable property is in 
Ore” ſomebody; and therefore dogs, bucks, does, conies, and the like, that are 

fere nature, cannot be diſtrained. 1 nf. 47. | 
-< pre My rom 2. Altho' it be of valuable property, as a horſe; yet when a man or 
| woman is riding on him, or an ax in a man's hand cutting of wood, 
and the like, they are for that time privileged, and cannot be diſtrained. 

1 Inſt. 47. | 

But 1 in ſaid, that if one be riding upon a horſe damage feaſant, 


the horſe may be led to the pound with the rider upon him. 1 Sid. 
422, 440. ok 
And it hath been held, that horſes joined to a cart, with a man 


upon it, cannot be diſtrained for rent (altho* they may for _— 
| | ea- 
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feaſant); but both cart and horſes may, if the man be not upon the 
rt. 1 Deut. 36. 

1 3. Valuable — ſhall not be diſtrained for rent, for benefit and main- For mate 
tenance of trades, which by conſequent are for the commonwealth, and are RL 
there by authority of law: as a horſe in a ſmith's ſhop ſhall not be diſtrain- 

ed for the rent iſſuing out of the ſhop, nor a horſe in an hoſtelry, nor the 

materials in a weaver's ſhop for making of cloth, nor cloth or garments in 

a taylor's ſhop, nor ſacks of corn or meal in a mill, nor any thing diſtrain- 

ed for damage feaſant, for it is in cuſtody of the law; and the like. 


1 Inſt. 47. CO A 
4. Beaſts belonging to the plough ſhall not be diſtrained (which is the — _ 


ancient common law of ——— for no man ſhall be diſtrained by the on. 
utenſils or inſtruments of his trade or profeſſion, as the ax of the carpenter, 
or the books of a ſcholar) while goods or other beaſts may be diſtrain- 


6d. 1 1A. 47 
But this rule holds only in diſtreſſes for rent arrear, amerciaments, and 


the like; but doth not extend to caſes, where a diſtreſs is given, in the na- 
ture of an execution, by any particular ſtatute, as for poor rates, and the 


like. 3 Salk. 136. 
. Furnaces, cauldrons, or other things fixed to the freehold, or the Things fixed 


doors or windows of a houſe, or the like, cannot be diſtrained. 1 0 the o——_ 


Inft. 47. 
6. Things for which a replevin will not lie, ſo as to be known again, as _— 
money out of a bag, cannot be diſtrained. 2 Bac. Abr. log. vie will not Be. 


may be known again. 
», By the 5 Will. 3. c. 22. Perſons 2 arrear on any demiſe, Corn or hay 


leaſe, or contract, may ſeize and ſecure any ſheaves or cocks o o_ 


But money in a bag ſealed my be diſtrained ; for that the bag ſealed 


corn, or 


corn looſe or in the ſtraw, or hay being in any barn or granary, or upon any 
hovel, ſtack, or rick, or otherwiſe upon any part of the land charged with 
the rent, and may lock up or detain the ſame in the place where found, in 
the nature of a diſtreſs ; ſo as the ſame be not removed to the damage of 
the owner, out of the place where found and ſeized, but be kept there (as 
impounded) till replevied or fold. /. g. | 3 
8. Where a ſtranger's beafts eſcape into the land, they may be diſtrain- Cattle efcaped 

ed for rent, tho' they have not been levant and couchant (that is, tho' they on 2 pi 
have not been in the ground for a good ſpace of time, or ſo long as to have 
lain down and roſe up again to fred) provided they are treſpaſſers : but 

if the tenant of the land is in default, in not repairing his fences, whereby 

the beaſts came into the land, the leſſor cannot diſtrain ſuch beaſts, tho* 

they have been levant and couchant, unleſs he have cauſed notice to be gi- 

ven to the owner, and the owner ſuffers them to remain there afterwards. 

Lutw. 364. | | 

But in caſe of an antient ſeigniory, the lord may diftrain cattle for ſer- 

vices, which came in by eſcape, tho' they were not levant and couchant, 

altho* it be in default of the fences, which the tenant of the land ought 
to maintain, becauſe the lord hath nothing to do with the repairing of 

the fences, and he hath no remedy but by diſtreſs; But the owner may 


prevent the diſtreſs, by making freſh purſuit ; for then the cattle re- 
main 
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main as it were in his own poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp 
and Crewes. | | | 

But in caſe of rent reſerved upon a leaſe for years, the leſſor cannot di- 
ſtrain ſuch cattle, until they be levant and couchan! , for if the leſſor had 
had the lands in his own hands, he ought to have repaired the fences; and 
when he puts in a leſſee, he ought by covenant to oblige him to repair: 
and therefore in that caſe, if the law would allow the leilor to diſtrain the 
cattle of a ſtranger which come in by eſcape, before that they be /evant 
and couchant, it would be in effect to allow a man to take advantage of his 
own wrong. Therefore if the cattle come in, by default of the owner of 
the cattle, then they may be diſtrained before they be /evant and couchant, 
but if in default of the tenant of the land, there they cannot be diſtrained 
until they have been /evant and couchant, that is to ſay, for rent upon 
leaſes for years. And in ſuch caſe, the leſſor ſhall. not take the cattle be- 
fore that he has given notice to the owner, that they are upon the land 
liable to his diſtreſs; and if he doth not come to take them away, then 
they become diſtrainable. And by Treby chief juſtice; Where the cattle 
eſcape accidentally, there they are not diſtrainable, until they have been 
levant and couchant; but if they eſcape by default of their owner, they are 
diſtrainable the firſt minute. id. 

9. A perſon driving ſheep to ——— to ſell, by agreement with the 
maſter of an inn, puts them into a ground at ſo much a ſcore for a night. 
The landlord ſeeing them, aſked whoſe they were, but conſented to their 
ſtaying there, and afterwards the ſame evening diſtrained them for rent due 
to him from the maſter of the inn. And it was adjudged for the landlord. 
. 1 V. Fowkes and Joyce, in C. B. 3 Lev. 260. 2 Ventr. 50. 

But in the ſame caſe, upon a bill for relief in equity, the lords commiſ- 
ſioners ſeemed to think, that the grounds lying to the inn, and uſed there- 
with, ought to have the ſame privilege as the inn hath, and that paſſengers 
cattle ought not to be diſtrainable there. 2 Fern. 129. | 

And it appeared in this caſe, that on the landlord's coming and ſeeing the 


ſheep, he pretended to be angry. Upon which, the owner offered to take 


out the ſheep, at which time they were not diſtrainable for the rent, hav- 
ing not been /evant and couchant upon the lands. So that the court looked 
on the conſent as a fraud, to get them to be left all night, by which they 
became liable to the diſtreſs. And it was decreed, that the landlord ſhould 
anſwer for the value of the ſheep, and pay coſts both in law and equity 
Prec. Chan. 7 | 

So where a rent charge was arrear for 20 years, and cattle eſcaped out 
of the next ground, and were diſtrained; lord Nottingham (in equity) re- 


. lieved againſt it. 2 Fern. 231. H. 1690. Brodon and Pierce. 


Cattle damage 
feaſant. 


10. If ten head of cattle are doing damage, a man cannot take one of 
them and keep it till he be ſatisfied for the whole damage; but he may bring 
an action of treſpaſs for the reſt. 12 Mod. 660. H. 13 W. Vaſper and 
Edwards. | 

If a man hath common for ten cattle, and he puts in more; the ſur- 
pluſage above ten may be taken damage feaſant. 1 Roll's Abr. 665. 

If a man come to diſtrain, and fee the beaſts in his ground, and the 


owner chaſe them out, of purpoſe before the diſtreſs taken; yet the 1 
0 
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of the ſoil cannot diſtrain them, and if he doth, the owner of the cattle 
may reſcue them; for the beaſts muſt be damage feaſant at the time of the 
diſtreſs. 1 Iuſt. 161. ; : ü 

For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; and the thing 
giſtrained muſt be taken in the very act: for if the goods are once off, 
tho' on freſh purſuit, the owner of the ground cannot take them, 12 


Mod. 661. 
III. At what time the diſtreſs ſhall be taken. 


For a rent oi ſervice the lord cannot diſtrain in the night, but in the day Diſtreſs by 
time; and ſo it is of a rent charge: but for damage feaſant, one may dif- night. 
train in the night; otherwiſe, it may be, the beaſts will be gone before he 


can take them. I Inſt. 142. | | | 
For before ſun riſing, or after ſun ſet, no man may diſtrain but for da- 


mage feaſant. Mirrour c. 2. J. 26. 


= V. Where the diſtreſs all be made. Where. 


1. The king's officers, as ſheriffs and other, ſhall not take diſtreſſes Church lands. 
in the fees wherewith churches in times paſt have been endowed; but 
diſtreſſes may be taken in poſſeſſions of the church newly purchaſed. 

„ 

1 2. A man "= diſtrain 1n places or lands within the fee, liable to diſtreſs, On the pre- 

and not elſewhere. 52 H. 3. c. 15. 2 Inſt. 131. Mir. c. 2. ſ. 26. miſſes. 
And by the 11 C. 2. c. 19. The landlord may diſtrain any cattle or On the com- 

ſtock of the tenant, depaſturing on any common appendant or appurtenant, mon. 

or any ways belonging to the premiſſes demiſed. /. 8. : 

4. No perſon (except the king's officers) ſhall take diſtreſſes in the king's In the high- 
highway. 52 H. 3. c. 15. | | * 

And the reaſon 1s, becauſe the King's ſuhjects ought to have free paſſage, 
as well to fairs and markets, as about their other affairs. But yet this ſhall 
not be taken, to make the diſtreſs utterly unlawful, ſo as to take advan- 
tage thereof in bar to an avowry, but to this purpoſe, that if the lord di- 
ſtrain in the highway, the tenant may have an action againſt him upon this 


ſtatute. 2 {nf}. 131, 132. 


5. But by the 15 E. 2. c. 8. If any tenant for life, years, at will, ſuf- Carried off tlie 


ferance, or otherwiſe, ſhall fraudulently or clandeſtinely convey off the pre- prenuſſes.. 
miſſes his goods or chattels, to prevent the landlord from diſtraining ; ſuch 
landlord, or any perſon by him lawfulty impowered, may in 30 days next 
after ſuch conveying away, , ſeize the ſame wherever they ſhall be found, and 
diſpoſe of them in ſuch manner, as if they had been diſtrained on the pre- 
VVæ £6. 
But no landlord ſhall diſtram any goods fold bona fide, and for a valu- 
2 conſideration, before ſuch ſeizure made, to any perſon not privy to ſuch 
fraud. /. 2. 
And if any tenant ſhall ſo fraudulently remove and convey away his goods 


or chattels, or if any perſon or perſons ſhall wilfully and knowingly aid or 
aſſiſt 
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aſſiſt him in ſuch fraudulent conveying away or carrying off of any part of 
his goods or chattels, or in concealing the ſame; every perſon ſo offending 
ſhall forfeit to the landlord double the value of ſuch goods, to be recovered 
in any court of record in Dublin. /. 3. 

Where the goods ſo fraudulently carried off or concealed, ſhall not ex- 
ceed the value of twenty pounds, it ſhall be lawful for the grantees of rent 
charges, grantors of fee-farms or landlords, from whoſe eſtate ſuch goods 
were removed, or their bailiff, ſervant or agent in their behalf, to exhibit 
a complaint by civil bill againſt ſuch offenders, before the judges at the re- 

ive aſſizes, to be held for the ſeveral counties wherein ſuch offenders 
reſide, or before the juſtices at the quarter-ſeſſions to be held for the coun- 
ty, or the county of the city of Dublin, in caſe the premiſſes from which 
ſuch removal is made, lie within thoſe diſtricts, who upon full proof of the 
offence, and alſo the value of the goods fo fraudulently carried off or con- 
cealed, ſhall decree the offenders to pay double the value of the ſaid goods 
to ſuch grantees of rent charges, grantors of fee-farms or landlords, or their 
bailiff, ſervant or agent, with like execution and remedy by appeal as in 


other caſes of civil bill. /. 4. 


V. That reaſonable diſtreſs ſhall be taken. 


Diſtreſs to be Diſtreſſes ſhall be reaſonable, and not too great; and he that taketh 
reaſonable. great and unreaſonable diſtreſſes, ſhall be grievouſly amerced. 52 H. g. 
6. 

For example, if the lord diſtrain two or three oxen for 12 d. or the 
like ſmall ſum, and the owner bring a replevy of the oxen, and the 
lord avow the taking of them for the 12 d. of his own ſhewing, he 
ſhall make fine: or the party may have his action upon this ſtatute, 
2 Inſt. 107. | 

If the lord diſtrain an ox, or horſe, for a penny; if there were no 
other diſtreſs upon the land holden, the diſtreſs is not exceſſive : but 
if there were a ſheep, or a ſwine, or the like, then the taking of the ox or 
horſe is exceſſive, becauſe he might have taken a beaſt of leſs value. 
2 Inf. 10). 


VI. Manner of making. diſtreſs. * 


Breaking gates. 1. Gates or incloſures may not be broken open, nor thrown down, to 
| make a diſtreſs. 1 Inf. 161. 
Opening doors. 2. Nor may the leſſor enter into the tenant's houſe, unleſs the doors are 
open. Read. Diſtr. 2 Bac. Abr. 111. | 
Upon a queſtion about taking a diſtreſs, it was held by the lord chief jut- 
tice Hardwicke, at the ſummer aſſizes at Exeter, 1735, that a padlock put 
on a barn door could not be opened by force, to take the corn by way of 
3 diſtreſs. Vin. Diſtr. (E. 2.) 6. ä | | 
in tee cM 4. If a landlord comes into a houſe, and ſeizes upon ſome goods as a 


whole, diſtreſs, in the name of all the goods of the houſe ; that will be a good 
ſeizure of all. 6 Mod. 205. | 
VII. Diſtre/: 


Diltrels, . 217 


— % 


VII. Dijſtreſi how to be demeaned. e 
By the 52 H. 4. c. 4. None ſhall cauſe any diſtræſs that he hath taken, Impouncingoff 
to 5 * & of if Ay nuke awas taten and if one neighbour do fo © Ponilts, 
to another of his own authority (as for damage feaſant, or rent charge, 2 
Inſt. 106.) he ſhall make fine as for a thing done Ane v. the peace; and if 
the lord fo preſume to do againſt his tenant, he ſhall be grievouſly puniſhed by 
„„ 2 5 9 
Before this act, at the common law, a man might have driven the diſtreſs 
to what county he pleaſed ; which was miſchievous, for two cauſes; 1. Be- 
cauſe the tenant was bound to give the beaſts being impounded in an open 
pound ſuſtenance, and being carried into another county, by common in- 
tendment he could have no knowledge where they were. 2. He could not 
know where to have a replevy ; but the party was, before this ſtatute, dri- 
ven to his action upon his caſe. 2 Inſt. 106. } OV | 
And albeit this ſtatute be in the negative, yet if the. tenancy be in one 
county, and the manor in another county, the lord may drive the diſtreſs 
which he taketh in the tenancy to his manor in the other county ; for that 
the tenant is out of both the ſaid miſchiefs : for the tenant by doing of ſuit 
and ſervice to the manor, by common intendment may know what is done 
there, and therefore may give his beaſts ſuſtenance. And to know where to 
have his replevy, the bailiff of the manor uſually drives the cattle diſtrain- 
ed to the pound of the manor. And hereby it is to be noted, that a caſe 
out of the miſchief, is out of the meaning of the law, tho? it be within the 
letter. 2 Inſt. 106. | a> 
And by 10 Car. 1 /efſ. 2. c. 25. It is further enacted, that no diſtreſs of 
cattle ſhall be driven out of the hundred, rape, wapentake, or lathe, where 
ſuch diftreſs ſhall be taken, except it be to a pound overt within the ſame 
ſhire, not above three miles diſtant from the place where the ſaid diſtreſs 
was taken; and no cattle or other goods diſtrained for any cauſe at one 
time, fhall be impounded in ſeveral places, whereby the owner may be con- 
ſtrained to ſue ſeveral replevies; on pain of 1008. to the party grieved, and 
treble damages. ſ. 1. | | | 
T. 21. G. 2. Gimbart and Pelab. The defendant juſtified impounding 
cattle damage feaſant. And on evidence it appeared, he put them into the 
next pound, though it happened to be in another county. And Leg Ch. J. 
held, it did not make him a treſpaſſer, though it ſubjected him to the penal- 
ty of the ſtatute. Str. 1272. 1 — Oey 
Note, a pound is either overt or open, as in a pinfold made for ſuch 
purpoſes, or in his own cloſe, or in the cloſe of another by his con- 
ſent; and it is therefore called open, becauſe the owner may give his 
cattle meat and drink, without treſpaſs to any other, and then the cat- 
| tle muſt be ſuſtained at the peril of the owner, or it is a pound co- 
vert or Cloſe, as to impound the cattle in ſome part of his houſe ; and 
then the cattle muſt be ſuſtained with meat and drink at the peril of 
him that diſtraineth, and he ſhall not have any ſatisfaction therefore. 


+8 47-: - 
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But if the diſtreſs be of utenſils of houſhold, or ſuch like dead goods, 
which may take harm by wet or weather, or be ſtolen away; there he 
muſt impound them in a houſe, or other pound covert, within three miles 
| in the ſame county; for if he impound them in a pound overt, he muſt 
_*. err ets: 24s gy 2D BE an po 2 MY na ny 2 
Impounding on 2. By 15 G. 2. c. 8. Any perſon diſtraining, may impound or other- 
the prenvſſcs wiſe ſecure the diſtreſs, of what kind ſoever it be, in ſuch place, or on ſuch 
part of the premiſſes, as ſhall be moſt convenient; and may appraiſe, and 
ſell the ſame, as any perſon before might have done off the premiſſes. 
10 ' 
Uſing the — 3. Cattle diſtrained may not be worked or uſed, unleſs for the owner's 
diſtrained- benefit, as a cow milked, or the like; much leſs may they be abuſed or 
hurt. Cro. Fac. 148. | 
And it hath been ſaid in this caſe, that even a cow may not be milk- 
ed; for tho' the cow be better for this, yet he who took the diſtreſs 
ought not to do good to the owner without his conſent, and perhaps the 
owner would have come before any damage came by this to the cow; 
and if it periſh by this, yet he who took the diſtreſs may diſtrain again, 
2 Bac. Abr. 112. 4655 1 

Diſtreſs dying. 4. So if the diſtreſs be loſt by the act of God: as if the diſtreſs dies in 
the pound, without any default in the diſtrainer ; in ſuch caſe, he who made 

the diſtreſs may diftrain again. 1 Salk. 248. F #7 | 
Killed. B. It is the diſtrainer's own fault, if he puts the diſtreſs in a pound 
which will not hold it; but he cannot juſtify the tying of. cattle in the 
pound; and if he ties a beaſt, and it is ſtrangled, he mult pay damages. 
1 Salk. 248. | 


VIII. Of reſcous and paund-breach. 


Reſcous and 1. By the common law, if a man break the pound, or the lock of it, or 
pound-breach. part of it, he greatly offendeth againſt the peace, and doth treſpaſs to the 
king, and to the lord of the fee, and to the ſheriffs, and hundredors, in 
breach of the peace, and to the party, and to the delaying of juſtice ; and 
therefore hue and cry is to be levied againſt him, as againſt thoſe who 
break the peace. Mir. c. 2. /. 26. And the party who diſtrained may 
take the goods again, whereſoever he ſhall find them, and impound them 
again. 1 IAI. 47. b 
2. And by ſtatute, on any pound- breach or reſcous, of goods diſtrained 
for rent, the perſon grieved thereby, ſhall in a ſpecial action upon the caſe, 
recover treble damages and coſts againſt the offender, or againſt the owner 
of the goods, if they be afterwards found to have come to his uſe or poſ- 
ſeſſion. 7 W. 3. c. 22. ſ. 6. | | 


Treble damages and coſts.] In the caſe of Sir Wilfred Lawſon v. Storey, 
M. 6. V. It was adjudged, that the coſts ſhall be treble as well as dama- 
ges. L. Raym. 20. N EO am 
" When a man hath taken diftreſs, and the cattle diſtrained, as he is 
driving them to the pound, go into the houſe of the owner; if he that twok 
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the diſtreſs demand them of the owner, and he delivered them not, this is 


convicted. 


verſal of ſuch judgment, in caſe the ſame ſhall be erroneous and the 


fourteen days after ſuch reſcue make oath thereof before any juſtice of ji 
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in law. 1 Inf. 161. | OP ILY 
7 20 4 E. 1 * 7 1. Where any diſtreſs ſhall be taken by any Fine 5 — 
landlord having authority to diſtrain or by any perſons by ſuch landlord t — 
impowered, if ſuch diſtreſs or any part thereof be reſcued, every perſon 
ſo. reſcuing being convict thereof, ſhall be committed in execution by the 
court before whom ſuch conviction ſhall be had for ſuch fine as the court 
ſhall impoſe on ſuch offenders, and in caſe the party convicted ſhall! not 
pay to the ſheriff of the county ſuch fine as ſhall be impoſed for ſuch ref- 
cue within one month after commitment, the party convicted on default of 
ſuch payment, ſhall be conveyed by the ſheriff to the houſe of correc- 
tion or ſome workhoule' in the county, and there kept at hard fabour for 
any time not leſs than three months nor exceeding ſix months according to 


the diſcretion of the judges or juſtices before whom fuch offender ſhall be 


It ſhall be lawful for ſuch landlords from whom any diſtreſs ſhall be un- Ei Amen. 
lawfully reſcued, to bring his ejectment and recover the premiſſes as if no 
diſtreſs were to be found on the ſame, and if ſuch.tenants ſuffer judgment · 
to paſs againſt the caſual ejector for want of appearing and taking defence 
or of confeſling leaſe entry and ouſter, or on coming into court a verdict 
ſhall paſs againſt them on proof of the ſaid reſcue at the trial, if ſuch te- 
nants ſhall not pay all rent and arrear together with full coſts within fix 
calendar months after judgment obtained, the leſſees or their aſſignees ſhall 
be barred from all relief in law or equity other than by writ of error for re- 


demiſed premiſſes diſcharged from ſuch leaſe. 2 {I 
Alſo, if any diſtreſs lawfully taken for rent or ſervices or other legal dues Warrant to af- 


ſhall be reſcued, if the perſon on whoſe behalf ſuch diſtreſs was taken, his 
agent or bailiff or any perſon employed in taking ſuch diſtreſs, ſhall within 


cace of the county where ſuch reſcue ſhall have been committed, ſuch jf. 
tice ſhall by warrant under his hand and ſeal order one or more conſta les 
of the ſaid county to go with and aſſiſt the perſon on whofe behalf ſuch diſ- 
treſs was taken, or his agent or bailiff, or the perſan making ſuch 
oath to diſtrain again, and to take with him a number of perſons ſuf- 
ficient to ſecure and convey the diſtreſs ſo to be taken to ſome la ful pound, 
NG 85 J CCõͤõö§ . 
Provided that before any juſtice of the peace ſhall grant ſuch Markant, e 
there ſhall be depoſited in the hand of ſuch juſtice, ſuch reaſonable ſum of 
money as ſuch juſtice ſhall require to ſatisſy ſucli conſtables and their afliſt- | 


ants for their trouble in executing ſuch warrant, out of which, reafonable 


ſatisfaction ſhall be made by ſuch juſtice after the ſervice performed to {ſuch 

conſtables and their aſſiſtants, returning the overplus, which mone N paid 

ſhall in the firſt place be deducted out of the money ariſing by ſuch diftreſ 

in caſe the ſame ſhall be ſold, or otherwiſe ſhall be levied by diſtreſs 

and ſale of the goods as in caſe of a diſtreſs for rent, or by civil bill againſt 

the perſon owing the rent ſervice, or qther duty for which ſuch diſtreſs was — 
Z ͤĩ “ͤꝑ %% % . rr 


- _ 


3 1 * 17 een 
If it hall appear upon oath to any juſtice of the peace of the county Ot 
Place where any corn. or hay ſhall be lay fully diſtrained, that the ſame is in 

2 . 2 * * * 5 - ent. 
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EE _ Diſirels, "I 
great danger of being reſcued or unlawfully taken away, ſuch juftice ſhall 
by warrant as aforeſaid, order any conſtable of the ſame county to appoint 
a ſufficient number of fit perſons to watch and fecure fuch corn or hay un- 
til ſuch time as the ſame might lawfully be fold or ſhall be otherwiſe deli- 
vered by courſe of law, and each perſon fo appointed ſhall be paid fuch 
wages as ſuch juſtice ſhall direct, not exceeding one ſhilling nor lefs than 
{ix pence for one days attendance, nor leſs than one ſhilling nor more than 
one ſhilling and ſix pence for a day and a night's attendance to any one per- 
ſon. J. 10. 

Prcided that the perſon at whole inſtance ſuch warrant ſhall be granted, 
ſhall before the granting of the ſame depoſit ſuch reaſonable ſum in the 
hand of the faid juſtice, as ſuch juſtice ſhall judge to be ſufficient for ſuch 
payment, which fuch juſtice ſhall cauſe to be made according to the pro- 
portions above mentioned after the ſervice performed, returning the over- 

lus and one moiety of the ſam which ſhall be at the charge of the party 


— whoſe behalf ſuch warrant was granted, and as to the other moiety 


thereof, ſatisfaction ſhafl be made to the party who made the depoſit out of 


Repleyy. 


N. 


the money ariſing by ſuch diſtreſs in the firſt place in caſe the ſame ſhall be 
fold, or otherwiſe ſhall be levied by diſtreſs and ſale as in caſes of diſtreſs 
for rent, or by civil bill againſt the perſon owing the rent ſervice or other 


duty for which ſuch diſtreſs was taken with coſts of ſuit. J II. 


N. Replevying the diftreſs, 


1. It is worthy of obſervation, how provident the law is, that mens 


| beaſts, cattle, or other goods be not unjuſtly or exceſſively diſtrained; and 


if they be, that deliverance be ſpeedily made of them by replevy ; other- 
wiſe eL huſbandry of the realm, and mens other trades, might be over- 
thrown or hindred. 2 Inſt 106. | 

2. To which purpoſe, it is enacted by 10 Car. 1. /efſ. 2. c. 25. that the 
ſheriff of every county ſhall, at his firſt county day, or in two months. af- 
ter he hath received his patent of office, appoint four deputies at the leaft, 
dwelling not above 12 miles one diſtant from another, to make replevies; 
on pain of 51. a month, half to the king, and half to him that ſhall ſue 


in any court of record. , 


3. , 
— to be t- By the act, 8 G. 1. c. 6. / 5. All ſeneſchals, ſtewards, judges, or offi- 


cers of inferior courts 2 power to grant replevins, are required to 
take in their names from the plaintiffs in replevin, a bond with ſuf- 


ficient ſureties for proſecuting of the ſuit, and alſo for returning of the 


Af ment of 
the 06:57 


goods ſo replevied, if a return be awarded before they make deliverance 
of the diſtreſſes. | | 

And the feneſchals, ſtewarts, judges, or. officers of ſich inferior. courts, 
at the requeſt and coſts of the avowant or defendant: in ſuch ſuit, ſhall 
aſſign to tlie avowant or defendant ſuch bond taken from the plaintiff in re- 


plevin, by indorfing the fame under their hands and ſeals in the preſence of 


p 


two credible witneſſes, for which fix pence ſhalt be paid; and if ſuch bond 
taken from the plaintiffs in replevin be forfeited, the avowant. or defendant 
in ſuch ſuit after ſuch aſſignment made may bring an action in his own name, 
and. proceed to judgment and execution thereupon, J. 6. 
| Note, 
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Note, avowry is, where one takes a diſtreſs, and the perfon diſtrained Avowry. 
fues a replevin; then he that took the diſtreſs muſt avow and juſtify in his 
lea, for what cauſe he took it, if he took it in his own right; and this is 
called an avowry : If he took it in the right of another, then, when he hath 
ſhewed the cauſe, he muft make conn/ance of the taking, as bailiff or ſer- 

vant to him, in whoſe right he took it. Terms of the L. 

By the 25 G. 2. c. 13. J 4. It ſnall be lawful for all defendants in re- 
plevin, to avow or make conuſance generally, that the plaintiff in replevin, 
or other tenant of the lands, Sc. whereon diſtreſs was made, enjoyed the 
ſame under a demiſe or article in writing at ſuch a certain rent, during the 
time wherein the rent diſtrained for incurred, which rent was then and ſtill 
remains due, without further ſetting forth the demiſe or title of ſuch land- 
lords or owners of ſuch lands, Sc. and it ſhall be no ohjection to any ſuch 
article, that thẽ ſame doth not contain an actual demiſe; and if the plain- 
tiffs in ſuch action ſhall become non-ſuit, diſcontinue their action, or have 
judgment given againſt them, the defendants in ſuch replevin, ſhall reco- 


ver double coſts of ſuit, 
X. Sale of the diſtreſs. 


Diſtreſs taken for an offence preſented in the leet, may of common right 
be ſold, becauſe it is a court of record; but otherwiſe it is, of diſtreſſes in 
courts that are not of record. 12 Mod. 330. | 

So a diſtreſs for an amercement in a court baron cannot be ſold , but in 
ſuch caſe a diſtreſs infinite Thall go. 1 Bulſt. va, 53. | + 

25 C. 2. c. 13. / z. All diſtreſſes for any rent or arrears of rent, ſhall Difreſs for | 
unleſs redeemed within eight days after the ſame ſhall be diſtrained, be fold 
by publick cant to the higheſt and faireſt bidders, at fuch times and ſuch 
convenient places as the perſon diſtraining, his agent or bailiff ſhall for | 
that purpoſe appoint, fuch perſon, c. after default made in redeeming 
ſuch diſtreſs within the time aforeſaid, firſt cauſing notice in writing of the 
place and in time intended for fuch ſale, to be poſted up ſix days previous to 
the time of ſuch ſale in the next market town, at the uſual place for poſting 
up publick notices, | | | 

And the prices for which ſuch diſtreſſes ſhall be bona fide then and there 
ſold, ſhall be deemed as between all the parties aforeſaid, and all perſons 
deriving under them reſpectively, to be the full and real value of ſuch diſtreſſ- 
es, and ſuch value ſhalf not be afterwards queſtioned in any court of law 
or equity, and in caſe fuch diſtreſſes ſhall be ſold for more than is owing to 
the perſons for whoſe benefit ſuch diſtreſſes ſhall be taken, ſuch overplus, 
after deducting thereout all neceſſary expences attending the taking and ſell- 
ing the ſaid diſtreſs, ſhall be paid over to the perſons from whom ſuch dif 
trefles ſhall be taken. | k 


XI. Landlord re-entring on non-payment. 


In caſe where half a year's rent ſhall be in arrear, and the landlord or Re-entiiog. | 


leſſor hath right by law to re- enter for non-payment thereof; he may, with- 


Diſtrels. 


out any formal demand or re-entry, ſerve a declaration in ejectment; and 
on recovering judgment and execution, ſhall hold the premiſſes diſcharged 
from the leate. But this not to bar the right of any mortgagee. And if 
the defendant files a bill in equity, he ſhall not have an injunction againſt the 
proceedings at law, unleſs he ſhall bring the arrears into court, and alſo the 
coſts taxed in the ſaid ſuit. Provided, that if the tenant ſhall before the 
trial in ejectment, pay all the arrears and coſts, the proceedings on the e- 
jectment ſhall thenceforth ceaſe. 11 Ann. cap. 2. J. 2, 3, 4- Rs, 
Ejedment for By the act 5 Geo. 2. cap. 4. ſe. 1. Where one whole year's rent or more 
non-payment. ſhall be due to any landlord for any lands demiſed for terms of lives, or 
years determinable upon lives, by leaſes, minutes, or contracts in writing, 
containing an actual demiſe, wherein no clauſe of re-entry hath been inſert- 
ed, ſuch landlord or thoſe lawfully claiming under them, may bring their 
ejectment and recover the poſſeſſion of ſuch lands, in the ſame manner as 
if a clauſe of re-entry had been expreſsly contained in ſuch leaſe, minute, or 
- writing. 
fi leſſor recovering in ejectments for non-payment of rent, and ob- 
taining judgment and execution thereupon, ſhall have the ſame remedy for 
all arrears to the time of ſuch execution executed, as ſuch leſſors might have 
had againſt the leſſees or their aſſignees, if no ſuch ejectment had been 
brought, or judgment and execution had been obtained, or executed there- 
upon. 
5 by 25 Geo. 2. cap. 13. Where any article or contract in writing 
ſhall be made of any lands, and the rent payable for the ſame aſcertained by 
the ſaid article, and the perſons to whom ſuch article thall be made or any 
deriving under them, have enjoyed or ſhall enjoy the lands under the ſaid 
article, and one whole year's rent ſhall be in arrear for the faid lands, &c. 
ſuch landlords, or thoſe lawfully claiming under them, may bring their eject- 
ment and recover the poſſeſſion of ſuch lands, in the ſame manner as if ſuch 
article, &c. in writing contained an actual demiſe, and as if a clauſe of re- 
entry had been expreſsly ſpecified therein. ſect. 2. | 
On any trial in ejectment for non-payment of rent in purſuance of this 
act, where one whole year's rent is in arrear before the ſervice of the ſum- 
mons in ſuch ejectment, where it ſhall be neceſſary to produce the counter- 
part of any ſuch article, Sc. if it ſhall appear to the court that no counter- 
part was perfected, or if perfected, that ſuch counterpart is loſt or ſo miſlaid 
that it cannot be produced upon ſuch trial, if the leſſors in ſuch ejectment 
thall give in evidence the original article, Fc. or a copy thereof, or a copy 
of ſuch counterpart and the enjoyment of the lands, Sc. for which ſuch 
ejectment ſhall be brought, ſuch original article, or a copy thereof, or a copy 
of the.counterpart ſhall be of the ſame effect, as if the counterpart of ſuch 


article, &c.. had been produced and proved. ec. 3. 
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Remedy for 
arrears. 


Evidence on an 
ejectment. 


XII. Caſe of tenant holding over. 


Holding over 1. If any tenant for life or years, or other perſon who ſhall come inte 
ater the em poſſeſſion by, from, or under him, ſhall. wilfully hold over any lands, after 
the determination of ſuch term, and after demand made, and notice in 
writing given for delivering the poſſeſſion thereof; he ſhall, forthe time _— 
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he ſhall ſo hold over, pay double the yearly value thereof, to be recovered 
by action of debt, in any court of record. 11 Ann. cap. 8. ſect. 1. 

But this remedy ſeemeth not altogether adequate to the evil; for three 
reaſons. 1. Becauſe ſuch action is certainly tedious and expenſive. 2. It is 
uncertain, when the action is over, whether the tenant will be able to pay. 
3. What is chiefly wanted, namely, putting the landlord into poſleſſion, is 
not obtained by ſuch action, but for that he ſhall be ſtill to ſeek. A more 
ſhort and eaſy method of ouſting the tenant of his poſſeſſion, ſeemeth more 
eligible in the like caſes. pj 9 If : | 

2. If any tenant ſhall give notice of his intention to quit the premiſſes, Holding over 
at a time mentioned in ſuch notice, and ſhall not accordingly deliver up the given EY 
poſſeſſion thereof at the time; he ſhall from thenceforth pay double rent, to do quit. 
be recovered in like manner as the ſingle rent. 15 Geo. 2. cap. 8. ſect. 8. 

This clauſe alſo proceedeth upon a ſuppoſition, which perhaps may not 
be true, namely, that the tenant is a man of ſubſtance. It is more likely, 
that if he were able to live elſewhere, he would not chuſe to hold over un- 
der ſuch circumſtances, nor perhaps would the landlord want to be rid of 
him. The putting him out of poſſeſſion, by ſome expeditious and eaſy me- 
thod, ſeemeth the more adequate remedy in this caſe alſo, in like manner as | 
is provided in the caſe where the tenant deſerteth the premiſſes, (in Eng- 
land.) | 
And by ſtatute 25 Geo. 2. cap. 13. /eft. 1. Where the ſum to be de- Double value. 
manded by an act made in the eleventh year of Queen Anne, for the more 
effetlual preventing of frauds committed by tenants, as the double the yearly 
value of any lands, Sc. held over ſhall not exceed twenty pounds, it ſhall 
be lawful for landlords or their heirs, executors, adminiſtrators, or aſſigns, 
or ſuch perſons to whom the immediate reverſion of ſuch lands expectant on 
the determination of ſuch leaſe ſhall belong, to recover the ſaid ſum by 
civil bill to be exhibited againſt ſuch tenants or perſons, as by the ſaid act | i 
are made ſubject to the ſame, before the juſtices of aſſize for the ſeveral | 
counties wherein the lands ſo held over do lie, or before the juſtices of the | 
quarter- ſeſſions to be held for the county, or for the county of the city of 
Dublin, in caſe the lands held over do lie within either of the two laſt 
mentioned counties, who are impowered to determine the ſame, and with 
like execution and remedy by appeal, as in other caſes of civil bill, 


XIII. Attorning to firangers. 


Whereas the poſſeſſion of eſtates. is rendered precarious, by tenants at- 
torning to ſtrangers ; it is enacted that all ſuch attornments ſhall be void; 
unleſs the ſame be made purſuant to ſome judgment at law or decree in 
equity, or be with.the conſent of the landlord, or be to a mortgagee after 
the mortgage is become forfeited. 15 Geo. 2. cap. 8. /ed. J. | 

And tenants to whom any declaration in ejectment ſhall be delivered, Copy of eject- 
ſhall forthwith give notice thereof to the landlord; on pain of forfeiting ment. 
to him three years value of the rent: and the landlord may make himſelf 


defendant by joining with the tenant, or may appear by himſelf. / 12, 
13. Et , 
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XI. Rent 


A 
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Extent or exe: In the caſe of K. and Cotton, T. 1755, it was determined by the barong of 


cution. 


Rent recover- 
able by execu- 
tors or admini- 
firators, 


Fee-farm, 


Diſtrels, 


XIV. Rent in cafe of an extent or execution. 


the exchequer, and affirmed on a writ of error, that if a diſtreſs be made 
for rent, and before the removal of ſuch goods off the premiſſes, an extent 
is iſſued, tho” it be not levied, for a debt due to the crown; the extent ſhall 
take place of the diſtreſs : becauſe the diſtreſs doth not ouſt the property of 


the effects into the landlord, but is only a pledge or ſecurity in his hands 


for his rent. : 
But by the 9 An. c. 8. No goods being on any meſſuage, lands, or tene- 


ments, leaſed for life, term of years, at will, or otherwiſe, ſhall be liable to 
be taken by execution, unleſs the party, at whole ſuit the execution is ſued 
out, ſhall, before the removal of ſuch goods from off the premiſſes, pay to 
the landlord or his bailiff all ſuch rent as ſhall be then due for the premiſſes, 
provided that it amount not to more than one year's rent; and if the ſaid ar- 
rears ſhall exceed one year's rent, then the party. paying ſuch landlord one 
year's rent, may proceed to execute his judgment. J. 1. 


XV. Rent how far recoverable by executors or adminiſtrators. 


By the ro Car. 1. /ef. 2. Foraſmuch as by the order of the common lay, 
the executors or adminiſtrators of tenants in fee ſimple, fee tail, and for 
term of life, of rents ſervices, rent charges, rent ſecks, and fee farms, have 
no remedy to recover ſuch arrearages of the ſaid rents or fee farms as were 
due to their teſtators in their lives, nor yet the heirs of ſuch teſtator, nor 
any perſon having the reverſion of his eſtate after his deceaſe, may diſtrain 
or have action to levy the ſame; it is enacted, that the executors and admi- 
niſtrators of every ſuch perſon to whom any ſuch rent or fee farm ſhall be 
due and not paid at the time of his death, may have an action of debt for 
the ſame, againſt the tenant who ought to have paid the ſame, or againſt his 
executors and adminiſtrators; or may diſtrain upon the premiſſes, ſo long as 
they continue in the poſſeſſion of ſuch tenant in demeſn who ought immedi- 
ately to have paid the ſame to the teſtator in his life, or of any other perſon 
claiming the ſame only from or by ſuch tenant by purchaſe, gift, or deſcent. 


10 Car. 1. el. 2. cap. 5. ſeF. 1. 
In like manner the huſband may have action, or diſtrain for arrears due in 


the life time and in the right of his wife. J. 3. 
And if any perſon ſhall have any rents or fee farms for the life of any 
other perſon, which ſhall be behind and unpaid at the death of ſuch other 
perſon; he, his executors or adminiſtrators may have action of debt, againſt 
the tenant in demeſn that ought to have paid the ſame when it was firſt due, 
his executors and adminiſtrators, or may diſtrain for the ſame upon the pre- 
miſſes, -in ſuch like manner as he might have done, if the perſon by whoſe 
death the eſtate was determined had been in full life. / 4. 

Note, fee farm is, when the lord, upon the creation of the tenancy, re- 
ſerves to himſelf. and his heirs, either the rent for which it was before let to 


farm, or at leaſt a fourth part of the value; without homage, ry, of 


Elſtape, 3 22 5 
ſervices, beyond what are eſpecially comprized in the feoffment: and 

2 add a fee Tm rent, becauſe a farm rent is reſerved upon a grant in 

fee. 2 Inſt. 44- 


Elta pe. 
HIS is to be undetſtood of eſcapes in criminal caſes; and not in cv? 
caſes, as for debt or the like. | 2 AY | 
An eſcape is, where one that is arreſted gaineth his liberty before he ig Eſcape, what. 
delivered by ccarſe of law. Terms de la ley. i eee, e e 1 
- Eſcapes are of three kinds. 1. By a perſon who hath the offender in his — kings 
cuſtody; this is properly called an Nase 2. Cauſed by a ſtranger; this is . 
commonly called a re/cue. 3. By the party himſelf; either without force, 
which is ſimply an eſcape ; or with force, which is pri/on breaking. Reſcous 
and priſon breating are treated of under their reſpective titles; and this title 
treats only of eſcapes properly ſo called. Concerning which we will treat in 


8 9 * 
* 
- 


the following order: 8 . | 
I. Of eſcape by the party himſelf. 5 i ed dc 
II. Eſcape ſuffered by a private perſ ow. 
III. Eſcape ſuffered by an cer. gs 


© IV." What is a voluntary, and what à negligent Ode. 1-3, hho 
V. Concerning the retaking of a perſon eſcaped. l ere 
VI. Indiment for an eſcape. re bilge ei ons dau! 

VII. Trial and conviction for an gſcufe a 
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T1. Of eſcape by the party bimfelf. 


As all perſons are bound to ſubmit themſelves to the judgment of the Eſcape by the 
law, and to be ready to be juſtified by it; whoever in any caſe refuſes to party bimſel. 
undergo that impriſonment which the law thinks fit to put upon him, and | 
frees himſelf from it by any artifice, before ſuch time as he is delivered by 
due courſe of law, is guilty of a high contempt, puniſhable with fine and 
ampriſonment. 2 Haw. 122. " p N e 

But eſcape committed by the party himſelf, belongs more properly 
the title Priſon breaking. , | F Th 3 | Wt SLY | i 
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a private perſn. 
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II. Eſcape ſuffered by b 

It ſeems to be a good general rule, that wherever any perſon hath another Eſcape by a 
lawfully in his cuſtody, whether upon an arreſt made by himſelf or another, V ate pern. f 
he is guilty of an eſcape, if he ſuffer him to go at large, before he hath diſ- 
charged himſelf of him, by delivering him over to ſome other, who by law 
ought to have the cuſtody of him. 2 <a : Sa. | 
N ' F 


And. 


226 Eſcape. | 


And the law is generally the ſame, in relation to eſcapes ſuffered by pri- 
vate perſons, as by officers. 2 Haw. 138. 


III. Eſcape ſuffered by an officer. 


Eſcape by an 1. In order to make it an eſcape, there muſt be an actual arreſt ; and 
offcer. therefore if an officer having a warrant to arreſt a man, ſee him ſhut up in 
There muſt be a houſe, and challenge him as his priſoner, but never actually have him in 
a previous his cuſtody, and the party get free, the officer cannot be charged with an 
mo” eſcape. 2 Haw. 129. * | 
And juſtifiable. 2. And as there muſt be an actual arreſt, ſuch arreſt muſt be alſo juſtifi- 
able; for if it be either for aſuppoſed crime, where no ſuch crime was com- 
mitted, and the party neither indicted nor appealed, or for ſuch a ſlight ſuf. 
picion of ah actual crime, and by ſuch an irregular mittimus as will neither 
Juſtify the arreſt nor impriſonment, the officer 1s not guilty of an eſcape, by 
ſuffering the priſoner to go at large. 2 Haw. 129. G 
And for acri- 3. And as the impriſonment muſt be juſtifiable, fo it muſt be alſo for a 
minal offence. criminal offence. 2 Haw. 129. | 
And not detain- 4. Alſo if a priſoner be acquitted, and detained only for his fees, it will 
ed only for fees. not be criminal to ſuffer him to eſcape, tho' the judgment were, that he be 
diſcharged paying hrs fees, ſo that till they be paid, the firſt impriſonment 
continued lawful as before; for inaſmuch as he is detained, not as a criminal, 
but only as a debtor, his eſcape cannot be more criminal than that of any 
other * Yet if a perſon convicted of a crime, be condemned to im- 
priſonment for a certain time, and alſo till be pay his fees, and he eſcape 
after ſuch time is elapſed, without paying them, perhaps ſuch eſcape may 
be criminal, for that it was part of the puniſhment that the impriſonment 
be continued till the fees ſhould be paid; but it ſeems, that this 1s to be in- 
tended where the fees are due to others as well as to the gaoler, for otherwiſe 
the gaoter will be the only ſufferer by the eſcape, and it will be hard topuniſh 
him for ſuffering an injury to himſelf only, in the non-payment of a debt in 
his power to releaſe. 2 Haw. 129, 130. | 
Teo much li- 5. Allo, it is an eſcape in ſome caſes, to ſuffer a priſoner to have greater 
derty, an liberty, than by the law he ought to have; as to admit a perſon to bail, who 
eicape-  - by law ought not to be bailed, but to be kept in cloſe cuſtody. 2 Haw. 
130. | | | 
v So if a gaoler, or other officer, ſhall licenſe his priſoner to go abroad for 
a time, and to come again; this is an eſcape, becauſe the priſoner is found 
out of the bounds of his priſon, tho' the priſoner return again, according 
as he ſhall be preſcribed. Dalt. c. 159. wo L977 
Laſiog fight, 6. If the gaoler ſo cloſely purſue the priſoner who flies from him, that he 
an eſcape. retakes him, without loſing ſight of him, the law looks, on the priſoner fo 
far in his power all the time, as not to adjudge ſuch a flight to amount at all 
to an eſcape; but if the gaoler once loſe . of the priſoner, and after- 
wards retake him, he ſeems in ſtrictneſs to be guilty of an eſcape. And if 
he kill him in the purſuit, he is in like manner guilty of an eſcape, tho' he 
never loſt light of him, and could not otherwiſe take him, not only becauſe 
the king loſes the benefit he might have had by the forfeiture on his at- 


tainder 2 


tainder, but alſo becauſe the. publick juſtice is not ſo well ſatisfied by the 
killing him in ſuch an extrajudicial manner. 2 Haw. 103. | 


IV." What is a voluntary, and what a negligent eſcape. 


1. Wherever an officer, who hath the cuſtody of a priſoner, charged with Voluntary 
and guilty of a capital offence, doth knowingly give him his liberty, with «ſcape, what: 
an intent to ſave him from his trial or execution, this is a voluntary eſcape. 

2 Haw. 130. ; 1 ; 

2. A negligent eſcape is, when the party arreſted or impriſoned doth ＋2 
eſcape againſt the will of him that arreſted or impriſoned him, and is not K 
freſhly purſued and taken again, before he hath loſt the ſight of him. 


Dalt. c. 159. | 
If he conſtable or other officer, ſhall voluntarily ſuffer a thief, being suffering a 

in bis cuſtody, to go into the water to drown himſelf, this eſcape is felony in 8 

the conſtable, and the drowning is felony in the thief: Otherwiſe if the 

thief ſhall ſuddenly, without the aſſent of the conſtable, kill, hang, or 


drown himſelf, this is but a negligent eſcape in the conſtable. Dall. c. 
159. 
V. Concerning the re-taking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of a warrant, and then Let go volun- 
taketh his promiſe that he will come again, and ſo letteth him go; the offi- t Ken 
cer cannot after arreſt or take him again by force of his former warrant, : 
for that this was by the conſent of the officer : But if he return, and put 
_ himſelf again under the cuſtody of the officer, it ſeems that it may be pro- 
bably argued, that the officer may lawfully detain him, and bring him be- 
fore the juſtice in purſuance of the warrant. Dalt. c. 169. 1 Haw. 81. 

2. But if the party arreſted had eſcaped of his own wrong, without the Freſh ſuir: 
conſent of the officer, now upon freſh ſuit, the officer may take him again 

and again, ſo often as he eſcapeth, altho' he were out of view, or that he 
ſhall fly into another town or county, and bring him before the juſtice upon 
whoſe warrant he was firſt arreſted. Dalt. c. 169. | 

And it is ſaid generally in ſome books, that an officer who hath negligent- 

ly ſuffered a priſoner to eſcape, may retake him wherever he finds him, 
without mentioning any freſh -purſuit; and indeed fince the liberty gain- 
ed by the priſoner is wholly owing to his own wrong, there ſeems to be no 
reaſon he ſhould take any manner of advantage from it. 2 Haw. 191, 

1 . e Fe 

3. And wherever a perſon is law fully arreſted for any cauſe, and after- Breaking open 
wards eſcapes, and ſhelters him in an houſe, the doors may be broke open doors to retake. 
to take him, on refuſal of admittance. - 2 Haw. 87, 
4. It is perhaps the better opinion, that wherever a. priſoner, by the Retaking excu- 
negligence of his keeper, gets ſo far out of his power, that the keeper {ſeth net the 
loſes ſight of him, the keeper is puniſhable for the eſcape, notwithſtand- "©? 
ing he retook him immediately after; And it is clear, that he cannot ex- 
cuſe himſelf from an eſcape, by killing a priſoner in the purſuit, tho he 
could not poſſibly retake him; but _ in ſuch caſe be content to ſubmit 

FT 2 to 


228 Elcaye. 
CS 151 8 punyhment, as his negligence. ſbal appear to deſerve. 2 Hau. 
1 x Danni 112 FP ON * Ef nn, 2110 rey et * nö 8 11 71 

VI. Indictment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, whether negli- 
| gear or voluntary, muſt expreſly ſhew, that the priſoner was actually in 
the defendant's cuſtody for ſuch a crime; and that he went at large : 
and if for a voluntary eſcape, that the defendant feloniouſly and volun- 
tarily ſuffered him to go at large; and muſt ſet forth, not the felony in 
enera!, but the particular kind of felony: but it ſeems queſtionable, 
whether ſuch certainty, as to the nature of the crime, be neceſſary in an 
indictment for a negligent eſcape; for that it is not material in this caſe, 
whether the perſon who eſcaped were guilty or not. 2 Haw. 133, 229. 


vl . Trial and convittion for an eſcape. 


Gaoternospro-  1- If the priſoner be of record in a court, and the gaoler being called, 
eucing him, a cannot give an account where he 1s, this is a conyiction of an eſcape; but 
conviction. ſeems not a conviction of a voluntary eſcape, unleſs the gaoler confeſſeth it: 
and the gaoler may be fined in ſuch a caſe; but not convicted of felony, 
without indictment or preſentment. 1 H. H. 599, 60g. 
Felony to be 2. And it ſeems to be clear, that a keeper who voluntarily ſuffers another 
tried before to eſcape, who was in his cuſtody for felony, cannot be arraigned for ſuch 
me eſcape. eſcape as for felony, until the principal be attainted, for that the felony of 
the priſoner ſhall not be tried between the king and the keeper, becauſe the 
pritgner is a ſtranger thereunto; yet he may be indicted and tried for it as 
a miſpriſion, before the attainder of the principal offender. 2 Haw. 145. 


2 infi.591, 592. 


Tewiiment 


VII. Puniſhment of an eſcape. 


Puniſhment of I. If a felon eſcapes before arreſt, it is not puniſhable in hirn as felony; 

_ before but for the flight he forfeits his goods when preſented. Hale's Pl. 111. 

Ofeſcapebya 2. If a private perſon arreſt a felon, and he eſcape by force from him, 

private perſon. the townſhip ſhall be amerced, but it ſeems it excuſeth the party, becauſe 
he cannot raiſe power to aſſiſt him; but if a conſtable, or other officer, hath 
the cuſtody of a priſoner; bringing him to the gaol, it ſeems that a ſimple 
eſcape by the reſcue of the priſoner himſelf, doth not wholly excuſe him, 

becauſe he may take ſufficient ſtrength to his aſſiſtance. 1 H. H. 601. 

Of a negligent Wherever a perſon is found guilty upon an indictment or preſentment 

eſcape of a negligent eſcape of a criminal actually in his cuſtody, he is puniſhable 
by fine and impriſonment, according to the quality of the offence. 2 Haw. 
e / TIERED 
And it ſeems to be the better opinion, that a ſheriff is as much liable to 
anſwer for a negligent eſcape ſuffered by his bailiff, as if he had actually ſuf- 
fered it himſelf, and that the court may charge either the ſheriff or bailiff for 


ſych an eſcape; and if a deputy gaoler be not ſufficient to anſwer a negligent 


eſcape, his principal muſt anſwer for him, 2 Haw, 135. i 
— adac amr: +. tes, | ote; 
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Note; Mr. Hawkins, altho he is one of the moſt accurate of all writers, 
yet hath inſerted in this place certain penalties for eſcapes, which were ex- 
pired above 200 years before, 2 Haw. 137. | 
If a priſoner for felony break the gaol, this ſeems tobe a negligent eſcape 
in the gaoler, becauſe there wanted either that due ſtrength in the gaol, that 
ſhould have ſecured him, or that due vigilance in the gaoler or his officers 
io have prevented it; and therefore it is lawful for the gaoler to hamper 
them with irons to prevent their eſcape: for if gaolers might not be puniſh- 
ed for this as a negligent eſcape, they would be careleſs either to ſecure their 
pr iſoners, or to retake them that eſcape. 1 H. H. 601. | 
4. It ſeems to be generally agreed, that a voluntary -eſcape ſuffered by an > ” om 
officer, amounts to the ſame kind of crime, and is puniſhable in the ſame 
degree, as the offence of which the party was guilty, and for which he was 
in cuſtody, whether it be treaſon, felony, or treſpaſs. 2 Haw. 134. 
But yet a voluntary eſcape is no felony, if the act done were not felony at 
the time of the eſcape made, as in caſe of a mortal wound given, and the 
party not dying till after the eſcape; but the officer may be fined to the value 
of his goods. Dal. c. 159. ka | 
Alſo, a voluntary eſcape ſuffered by one who wrongfully takes upon him 
the keeping of a gaol, ſeems to he puniſhable in the ſame manner, as if he 
was never ſo rightfully intitled to ſuch cuſtody ; for that the crime is in both 
caſes of the ſame ill conſequence to the publick : and there ſeems to be 
no reaſon that a wrongful officer ſhould have greater favour than a right- 
ful, and that for no other reaſon but : becauſe he is a wrongful one. 2 
Haw. 134. „ . N © 
But it ſeemeth to be clear, that no one is puniſhable as for felony, for the 
voluntary eſcapeof a felon, but the perſon only who is actually guilty of it; 
and therefore that the principal gaoler 1s only fineable for a voluntary eſcape 
ſuffered by his deputy; for that no one ſhall ſuffer capitally for the crime 
of another. 2 Haw.135. - Vo” RAU | S008 2 
And therefore, altho' in all civil cauſes, the ſheriff is to be reſponſible, . 
or the gaoler, at election, yet if the gaoler do. voluntarily. ſuffer a felon in 
his cuſtody to eſcape, this, inaſmuch as it reacheth to life, is felony only in 
the gaoler, that was immediately truſted with the cuſtody, and not in the 
ſheriff. 1 H. H. 597. | | 
For the eſcape muſt be voluntarily permitted in him that permitted it, 
which could not be in the high ſheriff, tho? it were ſuch in the gaoler, for he 
was not privy to it, and therefore could not do it feloniouſly; but it was a 
negligent eſcape in him, in truſting ſuch a perſon with the cuſtody of his 
priſoners, that would be falſe to his truſt, and therefore the ſheriff ſhall pay, 
but not corporally ſuffer for the miſcarriage of his gaoler. 1 H. H. 50), 
2 ut altho” the felony for which a man is committed, be not within clerpy ; 
yet the perſon who voluntarily ſuffers him to eſcape, ſhall have the benefit 
oo owns | wales ee JIG 50. 
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Eſcape. 

A. Indictment againſt a conſtable for an eſcape. 
5 HE jurors for our lord the king upon their oath preſent, that 
at 


on the day of in the ——— year of the reign 

of | — in the county aforeſaid, one A. I. of — came 
before J. P. eſquire, then and yet one of the juſtices of our ſaid lord the 
king, aſſigned to keep the peace in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed; and the ſaid A. J. did, then and there, on his oath, before the 
Same juſtice, charge, accuſe, and give information againſt one A. O. f 
aforeſaid in the county aforeſaid, yeoman, for a certain miſdemeanor, in taking 
ſo out of the pond of at in the ſaid county [or, as the 


2 
offence ſhall be:] ¶ bereupon the ſaid J. P. the juſtice aforeſaid, did then 


and there to wit, at aforeſaid, in the county aforeſaid, make a cer- 
tain warrant, under his band and ſeal, in due form of law, directed to 
the conflable of aforeſaid, in the county aforeſaid, thereby requiring 
him the ſaid conſtable to take the body of the ſaid A. O. and bring bim be- 
fore the ſaid J. P. the juſtice aforeſaid, to anſwer to ſuch matters and things 
as ſhould be alledged againſt him, touching the ſaid miſdemeanor ; Which 
ſaid warrant, afterwards, to wit, on the ſame day and year abovemention- 
ed, at aforeſaid, in the county aforeſaid, was delivered to one A. C. 
then being conſtable of aforeſaid, in due form of lau, to be executed; 
by virtue of which ſaid warrant the ſaid A. C. afterwards, to wit, on the 
ſaid — day of in the year aforeſaid, at aforeſaid, in 


| the ſaid county, did take and arreſt the body of the ſaid A. O. and him the 


Fſt ray, what. 


ſaid A. O. in his cuſtody for the cauſe aforeſaid, had : Nevertheleſs, the ſaid 
A. C. of aforeſaid, in the county aforeſaid, yeoman, afterwards to 
wit, on the ſaid ay 9 in the year aforeſaid, the duty of 
his office in that part not regarding, at aforeſaid, in the county afore- 
ſaid, unlawfully and neghgently did permit the ſaid A. O. to eſcape, and go 
at large, out of the cuſtody of him the ſaid A. C. to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and of his laws, and againſt the 
peace of our ſaid hrd the king, his crown and dignity. © | 


 Eftray, 
And herein alſo of goods waived. 


1. STRAY i, where any horſes, ſheep, hogs, beaſts, or ſwans, do 
come into a lordſhip, and are not owned by any man. Kitch 23. 

HH here any horſes, ſheep, hogs, beaſts, or ſwans] Bees, and other creatures 
of a wild nature, are not within this deſcription, and therefore not to. be 
reckoned amongſt ſtray goods: nevertheleſs it ſeemeth that a ſwarm of bees, 
of which the owner hath loſt ſight, and conſequently can make out no prc- 
perty, may be ſeized for the uſe of the king, or of the lord of the manor ; 
ſor it is a maxim of the common law, that ſuch goods whereof no one can 


claim property do belong to the king; and that which the king hath he may 


grant 


Efttay. 
ant to another, and conſequently another may preſcribe to have the ſame, 


withinfuch a precinct or lordſhip. And therefore it is ſaid, that if any take 
honey or ſwarms of bees within the demeſns of the lord, it is inquirable in 


the court baron. Hitch. 114. 


Swans] Swans that be unmarked and wild (being at large and abroad) 
may be ſeized by the ſheriff for the uſe of the king, by his prerogative. 


Dalt. Sher. 80. 
Alſo fans marked and tame may be eſtrays. Ktch. 80. But it ſeemeth 


that no other fowl can be eſtray. Wood b. 2. c. 2. 


Do come into a lordſhip] That is, where the goods have no right to be; 


and therefore an eſtray cannot be in ſuch place, where the party hath a 
right of common. Dalt. Sher. 79. 


And are not owned by any man] Whereupon (as hath been ſaid) the pro- 
y accrueth to the king; and the cattle of the king cannot be eſtrays, 
nor forfeited as ſuch to the lord of the manor, Ach 81. | 
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2. Waif is, where a felon in purſuit waiveth the goods ; or where the waif, what. 


felon, for fear of being apprehended, thinking that a purſuit was made, 
having them with him in his poſſeſſion, fleeth, and waiveth, caſteth away, 
or goeth from the goods: in theſe caſes, they ſhall be ſaid to be waived in 
law. But if he hath not the goods with him, when he fleeth being purſued, 
or for fear to be apprehended, they are not waived nor forfeited, but the 
owner may take them when he will, without any freſh ſuit. 5 G. 109. 
Dalt. Sher. 78. | 


But if the thief in his flight waive them, there the goods are forfeited to 


the king or lord of the liberty by the common law, if the felon upon freſh 
ſuit was not attainted at the ſuit of the owner of the goods: and the rea- 
fon why waif is given to the king, and that the party ſhall loſe his 


freſhly to apprehend the f-lon ; for it concerneth the publick that crimes 
do 28 unpuniſhed, and impunity always encourageth to that which 
is worſe. | | 
And therefore the law hath impoſed this penalty upon the owner, that if 
the thief by his induſtry. and freſh ſuit be not attainted at his ſuit, in 
an appeal of the ſame felony, he ſhall loſe for his default all his goods 
which the thief at the time of his flight waived : but if the thief had 
them not with him when he fled, having peradventure hid them, there 
no default can be in the party; and therefore they ſhall not be for- 


5 G. log. „ 75 | | 
3. — * waifs and ſtrays were the finder's, by the law of nature; 
and afterwards the king's, by the law of nations. Dalt. Sher. 579. 

Thus, one as a bailiff or ſervant to the ſheriff ſeized a horſe as an eſtray 
to the king's uſe, and proclaimed him according to law, and after the year 
and day fold him, and the ſheriff accounted for him in the exchequer. Bolt. 


a 
; ' 


F, 


But 


property in ſuch caſe, is for default in the owner, that he purſued not 


 feited, for if he maketh freſh ſuit after notice of the felony it ſufficeth. 
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But now kings have granted this, and ſuch like prerogatives, unto theit 
ſubjects, within their liberties; ſo that waifs and ſtrays are in many places 
the lord's of the franchiſe where they are found. Dalt. Sher. 79. | 

And therefore waived goods and eſtrays ſhall be /ezzed by the officer of 
the king, to the uſe of the king; or by the officer or bailiff of the lord, 
who hath ſuch things by grant of the king, or by preſcription, to the uſe of 


the lord. Dalt. Sher. 80. > $317 (WF 0 $528, | 
But if one have a waif, and it be taken out of his manor, he. ſhall have 


treſpaſs, without ſeizing, and though he do not ſeize it, Kitch. 81. 
Pro. Jaiming 4. It ſeemeth to be agreed, that waifs and ſtrays ought to be proclaimed 
16 ns in the two next market towns; and that if they are not proclaimed, the 
owner may take the ſtray goods again at any time: and it ſeemeth to be 
the general tenor of the old books, that they ought alſo to be proclaimed 
in the church: which courſe it ſeemeth beſt to follow; to the end that the 
owner, who in this caſe is no wrong doer, may have a reaſonable mean to 
come at his goods again; that is to ſay, that the goods be proclaimed at 
the leaſt thrice, to wit, in the two market towns next adjoining to the place 
where they ſtrayed, on the market days reſpectively, and at the church door 
on a ſunday, as the people come out of church. Kiteb. 23, 81, 105. Dali. 
Sher. 79. Cro. Eliz. 716. | 94 
How waifs or $5. And they ought to be wreathed; and to be put in ſome ſeveral ground 
rays are to be into an open place, and not in any covert or wood, that the owner may 


kept. . . . * 
* have a view of them; for if they be in covert, the property is not changed, 


tho' they be there a year and a day. Kiteb. 23. | 
An eſtray is not to be uſed in any manner, except in cafe of neceſſity, 
as to milk a cow, or the like ; but not to ride an horſe, for within the year 
and day he hath not any property in him. Cro. Ja. 147, 8. | 
* Owner clam- 6. He who taketh an eftray, may keep it until he be ſatisfied for the find- 
Ang. ing, keeping, and F thereof. Dalt. Sher. 79 3 
But the owner (if it be within the year and day) may take it without tell- 
ing any marks, or making any proof of property; but this may be done up- 
on the trial, if conteſted. 2 Salk: 686. | | 
And the lord- ought to make a demand of what the amends ſhould be; 
and then if the party thinks the demand unreaſonable, he may tender fut- 
ficient amends ; and if the lord ſhall not accept it, this ſhall be ſettled by 
the jury upon trial. ar | 1 
But it is ſufficient in this caſe to tender amends generally, without ex. 
pireſſing any certain ſum. For there is a difference between this caſe, and 
that of a tender of amends for treſpaſs. In that of a treſpaſs, if the de- 
fendant pleads a tender of amends, he muſt ſhew what he tendered; for he 
muſt tender a certain ſum. And the law puts this difficulty upon him, be- 
cCauſe he is the wrong doer: But the owner of the ſtray (as hath been faid) 
is no wrong doer; and it is impoſſible he ſhould know, how long his beaſt 
hath been in the lord's cuſtody, nor how much will make a proper fatisfac- | 
tion. 2 Salk. 686. 5 331 
In the caſe of goods waived; the owner may ſeize them twenty years af. 
tet, if the lord of the franchiſe, nor the king ſeized before; but if they are 
ſeized, then they become forfeited to the king or lord of the* liberty. 


Aiteb. 92. 4 


_ * * : a 
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And this forfeiture is not like a ſtray, where tho' the lord may ſeize, yet 
the party who is the owner, may retake them within a year and a day ; but 
here the true owner cannot ſeize his own goods, tho' upon freſh ſuit, within 
the year and day. 1 H. H. 541. 
But this is not an abſolute loſs of the owner's goods, but rather an expe- 
dient ſettled by law, to drive the owner to convict the felon by proſecuting 
his appeal; and therefore if he make freſh ſuit, and proſecute his appeal, 
and the felon be thereupon convict or attaint, and the freſh ſuit be inquired 
and found by verdict or inqueſt of office, he ſhall have reſtitution of the 


goods ſo waived. 1 H. H. 541. | 
. Waifs and ſtrays not claimed within the year and day, are the lord's. Property ac- 


| cruing to the 
Kitch. 23, 80, 81. lord, on not 


For where the lord hath by a year and a day a beaſt, and it be cried in aiming. 
the church and markets, the property is changed. Kiteb. 80. 
That is to ſay, after he hath had the beaſt a year and day from the 
time of the proclamation, and not from the time of the ſeizure ; for 
after the firſt proclamation it becometh an eſtray, but no ſooner. 11 
Mod. 89. 
If the eſtray within the year eſtray out of the manor, the lord may chaſe 
back the eſtray unleſs it be ſeized by another lord who hath eſtrays; but if 
it be ſeized by ſuch other lord, then the firſt hath loſt all poſſibility of his 
gaining the property, and the other lord ought to proclaim it de novo. 


Finch 177. Kitch. 81. Hutt. 67. | e 


Eſtteat. 


I. STREAT (extralum) is uſed for the true copy or note of Eftreat, what. 
ſome original writing of record, and eſpecially of fines and a- 
merciaments, impoſed in the rolls of a court, to be levied by the bai- 
liff or other officer. 8 N 
2. The juſtices and judges before whom fines or amerciaments ſhall be, Mainz ont 
ſhall charge the clerks of the eſtreats, by their oath to be made, that they l 
make the rolls of ſuch eſtreats diſtinctly, by expreſs words, of the cauſe 
of the loſs, of the term of the year, and the nature of the writ, and be- 
twixt what parties ſuch iſſues or amerciaments ſhall be loſt, as well in the 


king's ſuit, as in the ſuit of the party. 7 H. 4. c. 3. 


3. If recognizances be eſtreated into the exchequer, becauſe not punc- Party coming 
In atter Me 


tually complied with; yet if the party appears and takes his trial the next {ue 
teſhons, or otherwiſe performs what he was bound to by the recognizance as 
the caſe ſhall be, he may compound for a very ſmall matter in the court of 
exchequer : becauſe the effect, tho not the exact form of the recognizance, 


is complied with. 10 Mod. 278. | | a 
4. And in levying, the ſheriff ſhall ſhew the eſtreats under the ſeal of Sbe:ifs duty 


the exchequer, to the party indebted ; on pain of treble damages to the 
party, and fine to the king, on conviction before the juſtices of the peace, 
or other juſtices, 42 Ed. 3. c. 9. 08 x | JI 


oo Form 
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Evidenee, 
what. 


Eſtteat. 
Form of the eſtreat. 


— N extract of all the iſſues, fines, amerciaments, and recog- 

IN A nizances, ſet, loft, impoſed, and forfeited to our Sovereign 
tord the king, at the general quarter-ſeſſions of the peace of our ſaid lord the 
king, holden at in and for the ſaid county of on — the 
day of in the year of the reigu of —— before ——. 
eſquires, juſtices of our ſaid lord the king, aſſigned 70 keep the peace in the ſaid 
county, and alſo to hear and determine divers felomes, treſpaſſes, and other 
miſdemeanors in the ſaid _— committed, Joſeph Robinſon, gentleman, clerk 


of the peace for the county aforeſaid, then and there 2 : 
or a 


aforeſaid in the ſaid county, whereof l. s. d. 


5 — — O 5 o 


undertook. — 


in the ſaid county, yeoman, one of the 


Of A. S. of 
pledges of ſaid A. O. becauſe he had bim not to anſwer as above 5 © © 
Of B. S. / in the ſaid county, yeoman, the other of 
— — 1 0.0 


the pledges of the ſaid A. O. for the like _ 
Evidence, 


J. Of evidence in general. 
II. Of written evidence. 
I. Of the evidence of witneſſes. 
IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


bs - Of evidence in general. 


of record, as letters patents, fines, recoveries, inrollments and the 
like, and writings under feal, as charters and deeds, and other writings 


without ſeal, as court rolls, accounts, and the like; but in a larger ſenſe it 
uced 


containeth alſo the teſtimony of witneſſes, and other proofs to be produce 
and given, for the finding of any iſſue joined between the parties. And it 


1s called evidence, becauſe thereby the point in iſſue is to be made evident 
to the jury, 1 Inſt. 283. 1 OIOPeT: | : 
| | 2. 


F I LOIN CE in legal underſtanding, doth not only contain matters 


Evidence. | Kerr 
2. It is a general rule in all caſes, civil and criminal, that the beſt evi- The beſt evi- 
dence that may be had, or that the nature of the thing will bear, is to be _ is requir · 
given: and it is upon this reaſon, that a copy of the record is admitted, 4d 
becauſe one cannot have the record itſelf ; but a copy of a copy will not 
do. Law of Evid. 2866. 6 Wh | 
3. Many times juries, together with other matter, are much induced by preſumptive 
prefumptions ; whereof there are three ſorts, violent, probable, and light evidence, 
or temerary. Violent preſumption many times amounts to full proof; as if 
one be run through the body with a ſword in a houſe, whereof he inſtant] 
dieth, and a man is ſeen; to come out of that houſe, with a blood fword, 
and no other man was at that time in the houſe. Probable preſumption 
moveth $52) But light or temerary preſumption moveth not at all, 
1540 the witneſſes to a deed be dead (as no man can keep his witneſſes 
alive, and time weareth out all men) then violent preſumption, which 
ſtands for a proof, is continual and quiet poſſeſſion; altho* the deed may 
receive credit from a comparing of . ſeals, writing, and the like. 1 
DI WSU! 1500153 Hen ginnt . | 
| 2 The common law did not require any certain number of witneſſes, — 14 T 1 
for the trial of any crime whatſoever. 2 Haw. 428. * 


- 


And before a juſtice of the: peace in divers caſes, one. witneſs is ſuffici- 
ent to convict an offender ;. the fame being directed by ſpecial ſtatutes, 
But in caſe of high treaſon, whereby corruption of blood ſhall be made, 
no perſon ſhall be attainted; but upon the oaths of two witneſſes, either 
both to the ſame overt act, or one of them to one, and the other of them 
to another overt act of the ſame treaſon. Eng. ſtat. 5 V 3 c. 3. 
In like manner, in thoſe courts. which proceed by the rules of the civil 
law,” as! the ſpiritual court, and the courts. of equity, two witneſſes are 
generally required: and the reafori why the civil law requires two. witneſſes 
is, becauſe their trial is by witneſſes, and not by. a jury of twelve men, 
But where the trial is by verdict of twelve men, there the judgment is not 
given upon witneſſes, or other kind of evidences, but upon the verdict; 
and upon ſuch evidence as is given to the jury, they give their verdict. 
1 N. 6.0 Han ra . eee eee 
By y Will: z. c. 12. Deviſes of lands ſhall be atteſted by three wit- 
nellen at the ehe. e | 


TI. Of written evidence. 


1. Acts of parliament relate either to the kingdom in general, and are A of Pa g- 
therefore called general acts of parliament ; or only to the concerns of pri- a 
15 perſons, and are thence called private acts of parliament, Theory of 

CVT innig 2 ret 1 
A general act of parliament is taken notice of by the judges and 
jury, without being ſhewed; and hence it is that it hath been ſaid, that 

the printed ſtatute book is good evidence of general acts of parliament , 
not that the printed ſtatutes are the perfect and authentie copies of the re- 
cords themſelves, but every perſon is ſuppoſed to know the law ; and 

ro 20 een e Mul aff? therefore 
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Records of 


7 
Courts. 


Rolls of courts | 
not of record. roll's, and tranſactions in chancery ; and of theſe, copies may be 


FOOTER _ Evidence. 
therefore the printed ftatutes are allowed to be evidence, becauſe they 
are the hints of that which 1s ſuppoſed to be lodged in every man's mind 


1 


already. id. 2. 8. 8 : WF in t'y; 
But in the caſe of private acts of parliament the printed ſtatute book 


is not evidence, tho' reduced into the ſame volume with the general 


ſtatutes; but the party ought to haye a copy compared with the par. 
liament roll; for they are not confidered as already lodged in the minds of 
the people. id. 8. TER PPD MOHD 297 10 . 

However, a private act of parliament, that is in print, which concerns 
a whole county ( as the act of Bedford levels), or a large body of people 
(as the whole clergy in general), hath been allowed to be given in evidences 
without comparing it with the record; and theſe things are the rat her ad- 
mitted, becauſe they gain ſome authority from being printed by me kings 
printer; and beſides, from the notoriety of the ſubject of them, they are 
ſuppoſed not to be wholly unknown. id. 8. q. * 

2. Records of the king's courts prove themſelves, and cannot be proved 
by witneſſes. But copies of them muſt be proved by witneſſes, and then 
they are good evidence. No razure or interlining ſhall be intended in them. 
But the ſureſt way is, to exemplify a record under the great ſeal, or at leaf 
under the ſeal of the court. 10 C. 92. 7 45 7 

And nothing ſhall be admitted as evidence of what was done at another 


trial, till the record of that trial be produced. Read. Evid. _ | 
There are alſo other publick matters that are not records, as court 
given in 


. 


evidence. Theory of Evid. 22, 23. | * Or 25, 
The reaſon why the proceedings in chancery are not records is this, 
becauſe they are not' the precedents of juſtice; for the judgment there 
is, according to equity and good conſcience, and not ; according to the 
laws and cuſtoms. And the reaſon why any record is of validity and 


authority is, becauſe it is a memorial of what is the law; of the na: 


Depoſtions, 


tion; now chancery proctedings are no memorials of the laws of Exg- 
land, becauſe the chancellor is not bound to proceed according to the 
laws. 1d. 23. BESS n 1 
The rolls W a court baron are evidence; for they are the publick rolls, 
by which the inheritance of every tenant 1s preſerved : and they are the 
rolls of the manor court, which was antiently a court of juſtice relating to 
all property within the diſtrict. id. 43. 

4. Depofitions of witneſſes may be read when the witneſs is dead, but 
not when the witneſs is living; for whilſt the witneſs is living, they 
are not the beſt evidence the nature of the thing is capable of. Theory 
of Evid. 30. 10. if | | 

Yet they may be read when a witneſs is ſought and cannot be found; 
for then he is in the ſame circumſtances, as to the party that is to uſe him, 


as if he were dead. id. : 


So if it is proved that a witneſs was ſubpœnaed, and fell ſick by the 


way ; for in this caſe likewiſe, the depoſition 1s the beſt evidence that can 


be had, and that anſwers what the law requires. id. | 
But a depoſition cannot be given in evidence againſt any perſon that was 


not party to the ſuit; and the Treaſon is, becauſe he had not liberty 4 
cro 


„„ 


Evidence. 
croſs examine the witneſs; and it is againſt natural juſtice, that a man 
ſhould be concluded by - proofs in a cauſe to which he was not a party, 
For this reaſon, depoſitions in chancery ſhall not be read for or againſt the 
Mo information or indiEtment, for the king was no party to 
the ſuit. id. | Alert | g 
Vet this rule admits of ſome exceptions; as particularly, in all caſes 
where hearſay and reputation are evidence; for undoubtedly what a wit- 
neſs, who is dead, hath ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he hath heard him ſay. So a depoſition taken 
in a cauſe between other parties, will be admitted to be read, to contra- 


dict what the ſame witneſs ſwears at a trial. id. 30, 2 

It is a general rule, that depoſitions taken in a court not of record, 
ſhall not be allowed in evidence elſewhere. So it hath been holden in 
regard to depoſitions in the eccleſiaſtical court, tho' the witneſſes. were 


dead. So where there cannot be a croſs examination, as depoſitions 


taken before commiſſioners of bankrupts, they ſhall not be read in evidence. 


14. % 3 % é e 2 nog Fehn 6 
But it ſeems to be ſettled, that the examination of an informer taken 


upon oath, and ſubſcribed by him, either before a coroner upon an 


inquiſition of death, or before juſtices of the peace, in purſuance of the 
ſtatutes of Philip & Mary upon a bailment or commitment for any fe- 
lony, may be given in evidence at the trial, if it be made out by oath 
to the ſatisfaction of the court, that fuch informer, is dead, or unable 


to travel, or kept away by the means or procurement of the priſoner, 


and that the examination offered in evidence is the very ſame that was 
ſworn before the coroner or juſtice, without any alteration whatſoever. 
Ae er e od e nil rum 36h ie en ee ee 

But it hath been adjudged, that it is not ſufficient to authorize the 
reading of ſuch. examination, to make oath that the proſecutors have 
uſed all their endeavours to find the witneſs, but cannot find him, 2 
Haw. 4306. | biuo oualong RT n 
But it is faid to have been adjudged, by the court of king's bench, in 
the ) W. (1 Salk; 281.) upon advice with the, juſtices of the common 
pleas, on an indictment for a libel, that depoſitions taken, before a juſtice 
of the peace, relating to the fact, could not be given in evidence, tho' the 
deponent were dead; and that the reaſon why ſuch depoſitions may be 
given in evidence in felony, depends upon the ſtatutes of Hhil. & Mar. and 
that this cannot be extended farther than the particular caſe of felony. 
But in the report of this caſe, 3 Mod. 165. it is ſaid, that the reaſon why 
ſuch depoſitions could not be read, was: becauſe. the defendant was not 
preſont when they were taken, end therefore had not the benefit of a croſs 
ZG ⁵⁵——T—T 4 i. 
Antiently, depoſitions. taken in perpetuam rei memoriam were not pub- 
liſhed till after the death of the witneſſes, becauſe: they were no evidence 
while the witneſſes were living; but this practice was found very inconve- 
nient, becauſe thereby witneſſes became ſecure in ſwearing whatever they 
pleaſed, inaſmuch as they never could be proſecuted for perjury. Theory, 
„„ %% —. — 
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Verdict. 


Judg 
hold, in the caſe of a verdict om an iffue ! directed out of chancery; 


Evidente. 

What 4 tnan hüſelf, who is living, hath fworn at one trial, can never 
be piyer in evidence at another to ſupport him, becauſe it is no evidence 
of the truth; for if a man be of that il} mind to ſwear falſl yat one trial, 
he may-do the ſume at another or the fame inducements; but what a man 
ſays in diſcourle, without premeditation or expectation of the cauſe in 
queſtion, is good evidence to ſupport him, becauſe that ſhews that- what 
he ſwears is not from any undue influenee. But if a man hath ſworn at 
one trial different ftom what he Hatft fworn at- e WEI this i is good, evi- 
dence a as to his diſcredit. d. 35. 165 l. 4 1 

5. No verdict ſhall be given in ales but between fuch who were 
parties or privies to it; becauſe otherwiſe, a man would be bound by a de- 
ciſion, who had not the liberty to croſs examine: and nothing can be more 
contrary to natural Juſtice, than that any body ſhould be injured by a deter- 
mination, that he, or thoſe under whotn' be claitns, was not at liberty to 
controvert. Theory of Evid. 18; 19. 2d 0 . 

And a verdict will not be daltnltte at eigene, ee ieee 
a copy of the judgment founded upon it; becaule it may happen, that tha 


udgment was arreſted' upghi'd4 new trial granted. But this rule doth not 
be- 


the derdler way atisfaQory, and 


| cauſe it is not uſual to enter up Took tha ifſuehicaſe; and the decree of 
pt that 


Sentence or 


final judgment. 


Dees 


the court of charicery js equally 


ſtands in force. 74, 21. 
6. A decree in chancery may be een " edn between the fame 


parties, or all claiming under'them; 'for their judgments muſt be of autho- 
rity in theſe caſes, where the law gives them a Jariſdiftion : for it would be 
very abſurd, that the law ſhould give them a juriſdiction, and yet not ſuffer 
what is done by force of that Juriſdiction to be full \ L 1 "oy of Evid, 


36, 37. 

Abd note, here ür I a matter comes to "i wied i 4 collateral way, the 
decree, ſentence or judgment of any court; eceleſiaſtical or civil, having com- 
petent juriſdiction, is concluſive evidence of ſuch matter: and in caſe the 


determination i is final in the court, of which it is a decree ſentenee or judg- 


ment, ſuch decree, fentence or judgment will be concluſive in any other court 


9/4 concurtent Juriſdiction. N 
tp on a trial at bar; a deed was offered Ins dene ene 36 years 


805 "FRA proving the hands; which was oppoſed by the other fide, but 
a chittee by the court, who faid, there was no fixed rule about it, but that 
it had often been allowed, where a deed was but 25 or 30 years old. Vin. 


Evid. Qa. 9, E. 11 E. 2. Porter and Gordon. 10 
In cales Where writings have been loſt b burning! of houſes, by rebel. 
lion, or when robbers Rave deftfeyed thein, or the hike; the law, in- ſuch 
caſes of pecan allows them to be proved eh witneſſes. © ra 19 
Wood b. 4. C. 4. | 

If a man deſttoys a thing gut! is deſigned to be MO. 20 bimiel, 
a ſmall matter will ſupply it; and therefore the defendant having torn his 
own note ſigned by Ninh, a copy ſworn was admitted to * good evidence to 
prove it. I. Raym. 731 

And it was holden for law, by Pay 1 of aſſiſe, that whats bs FR 


fendant himſelf hath the deed which concerns the land in queſtion, and will 
not 


Evidence. 239 


got produce it; in fuch a caſe, the copy thereof will be permitted to be 
given in evidence; and ſo it was, and the witneſs ſwore it once in his hand, 
and that the copy produced was a true copy of the deed, and himſelf did 
examine it. Clays. 15. | MN Sr 
And in ſuch like caſes, it is ſaid, that if the party has no copy, he may 
produce an abſtract, nay even give parol evidence of the contents. And 
where poſſeffion has gone along with a .deed many years, the original of 
which is loſt or deſtroyed, an old copy or abſtract may be given in evidence 
without being proved to be true; becauſe in ſuch caſe it may be impoſſible 


to give better evidence. Theory of Evid. 54. | Pg on 
8. An indenture to guide the uſes of a common recovery, was offered in ie feature 


— 


evidence, but the ſeals were torn off; yet it being proved to have been done 
by a little boy, it was allowed to be read. Palm. 402. | . 
To prove the taking of an oath, in the act of uniformity, a certificate was 
produced that had only a ſmall piece of wax upon it, Twiſden ; if it 
were ſealed, tho' the ſeal was broken off, yet it may be read, as we read re- 
coveries after the ſeal broken off; and he ſaid, he had ſeen an adminiſtration 
given in evidence after the ſeal broken off, and ſo wills and deeds, 1 1 Mod. 
II. M. 21 C. 2. Clerk and Heath. SY 
9. If upon collateral iſſue, it is to be proved, that ſuch a one was juſtice Letters patent. 
of the peace, baronet, or the like; common reputation is ſufficient proof, 


without ſhewing the commiſſion, or letters patent of the creation. Tr. per k 1 
Pals ST PINS EP | 3 ee n Copy of a will. = 

10, The copy of the probate of a will is good evidence, where the will 1 
itſelf is of chattels; for there the probate is an original taken by authority, | 44 
and of a publick nature; otherwiſe, where the will is of things 1n the realty; „ 
becauſe in ſuch caſe the eccleſiaſtical courts have no authority to take pro. =_ 
bates; therefore ſuch probate is but a copy, and a copy of it is no more bi. 
than the copy of a copy. 3 Salk. 154. 196 . | i 

For the copy of an original is evidence, wherever the original is evidence, f A 


if proved a true copy; but the copy of the probate of a will of lands is no 
evidence, becauſe the probate in ſuch caſe is not an original taken by au- 
thority, and therefore is only a copy of a copy. Comb. 337. 5 5 wa 
11. So the copy of the court roll of a manor, is good evidence; as alſo Other onpies. # 
the copy of a church regiſter, the copies of town books, and the like; for be: 
where the original itſelf is good evidence, the immediate copy thereof is 9 
alſo good evidence. Skin. 584. L. Raym. 154. 138 by 
And generally, wherever an original is of a publick nature, and would be 1 
evidence if produced, an immediate ſworn copy thereof, will be evidence, 'M 
as a copy of a bargain and ſale, of a deed inrolled, and the like; but where ; 
an original is of a private nature, a copy is not evidence, unleſs the original ö 
ts loft or deſtroyed. 3 Salk. 154. H. 8 W. Lynch and Clarke. | 


On a warrant to a conſtable to diſtrain goods by virtue of an act of par- 10 
liament; the conſtable makes diſtreſs, and returns the overplus to the offen- 3 
der, but keeps the warrant. Reſolved, that a copy of the warrant in this = 
caſe will be good evidence. 6 Mod. 83. M. 2 An. Morley end Staker. "OE "POR ; 


12. An inquiſition mortem is evidence, but not concluſive. 2 7. Jones. . 
224. M. 34 C. 2. Earl of Thanet v. Fofter. E 

13. The entry of the names and titles of perſons in a church book either P regiſter. 
lor marriages or births is evidence, but not concluſive evidence of the mar- 
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Heralds booke. 


Bounder roll. 


Indorſement of 
intereſt on a 


Shop book. : 


Private book | 


ziage or birth of any perſons, unleſs the identity of the perſons (by ſuch en- 
tries intended) is fully proved, and alſo ſtrengthened with circumſtances, as 
cohabitation, the allowance of the parties themſelves, and the like. Vin. 
Evid. (A. b. 15.) 11, | F 
14. Rolls or ancient books in the heralds office, are evidence to prove a 
igree: but an extract of a pedigree, proved to be taken out of records, 
ſhall not; becauſe ſuch extract is not the beſt evidence in the nature of the 
thing, as a copy of ſuch records might be had. Theory of Evid. 45. 
15. An old terrier or ſurvey of a manor, whether eccleſiaſtical or tem- 
ral, may be given in evidence; for there can be no other way of aſcertain- 
ing the old tenures or boundaries. Theory of Evid. 44. | 
16 A terrier of glebe is not evidence for the parſon, unleſs ſigned by 
the churchwardens, as well as the parſon; nor then neither, if they be of 
his nomination : and tho” it be ſigned by them, yet it ſeems to deſerve very 
little credit, unleſs it is likewiſe ſigned by the ſubſtantial inhabitants. But 
in all caſes, it is certainly ſtrong evidence againſt the parſon. Theory of 
Evid. 45. | 5 
17. 7. 11 E. Serle and lord Barrington. The indorſement on a bond 
by the obligee, of payment of intereſt, wasallowed to be given in evidence 
Dy his adminiſtrator, to take off the preſumption from the length of time. 
. Raym. 1371. | 3 
| "1 By MIA 7 7. c. 12. No tradeſman nor handicraftſman ſhall be al- 
lowed to give his ſhop book in evidence, on an action for money due for 
wares delivered, or for work done, above one year before the action 
brought. But this not to extend to any trading between merchant and 
end, ab merchant and tradeſman, or between tradeſman and tradeſman, 
for any thing directly falling within the compaſs of their mutual trades and 
merchandize. Bals | 20001 1 056 | | 
In the caſe of Pitmanand Maddox, 11 . A ſhop book was allowed for 
evidence, it being proved that the ſervant that writ the book was dead, and 
this was his hand, and he accuſtomed to make the entries, and no proof 
was required of the delivery of the goods; and Holt Ch. J. ſaid, it was as 
ood evidence as the proof of a witneſſes's hand to an obligation; and he 
held, that tho' the ſtatute of the 7 J. ſays, a ſhop book ſhall not be 
evidence after the year, yet it is not of itſelf evidence within the year. 
2 Salk. 690. TW! | | 
10. A man's book of accounts is no evidence for the owner of the book, 
but for the adverſe party; for his book cannot be of better credit than his 
oath, which would not ſerve in his own caſe. Tr. per pais 348. 
20. In the caſe of the Queen and Mead, the defendant, and eight others, 
were incorporated under an act made 39 El. by the name of the ſurveyors 
of the highways at Aileſbury in the county of Bucks, and were truſtees of 4 
charity called Bedford's gift. An information was preferred againſt the de- 
fendant, for executing this office, being an office of truſt, without having ta- 
ken the oaths, contrary to the 25 C. 2. c. 2. To which he pleaded not guilty. 
And now it was moved for a rule, that the proſecutor might have two books 
produced, which theſe ſurveyors kept, in which they entred; their elections, 
and alſo their receipts and diſphurſements; and that he might take copies of 
what he thought neceſſary, and that the books might be produced at the next 


aſſizes at the trial. But it was denied by the court; becauſe they nh - 
ec 
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fectly of a private nature, and it would be to make a man produce evidence 
againſt himſelf in a criminal proſecution. L. Raym. 927. 

21, A copy of an inſcription on a grave ſtone, hath been allowed to be Inription on 
given in evidence | - | a grave ſtone. 
22. The examination of an almanack, that ſuch a day of the month was Almanack. 

Sunday, was ruled to be ſufficient; and that a trial of this by a jury is not 
neceſlary, altho' jt is a matter of fact. Cro. Eliz. 227. 
And the reaſon why the kalendar in an almanack is allowed as evidence 
ſeemeth to be, becauſe the ſaid kalendar is part of the book of common 
prayer, and conſequently eſtabliſhed by act of parliament. | 
23. And an almanack wherein the father had writ the day of the nativity Father's entry 


of his ſon, was allowed as evidence to prove the nonage of the ſon. of the child's 


Raym. 84. 5 3 

24. Camden s Britannia was offered in evidence, to prove a particular General 
cuſtom, but refuſed; for the court held, that a general hiſtory might be biltory- 

iven in evidence to prove a matter N to the kingdom in general, be- 

cauſe the nature of the thing requires it; but not to prove a particular right 
or cuſtom : So in the caſe of St. Katherine's hoſpital, Hale Ch. bl allowed a 
chronicle to be evidence of a particular point of hiſtory in Edward the 
third's time: So a year book may be evidence, to prove the courſe of the 
court, And in this caſe it was admitted, that heralds books are good. 
evidence as to pedigrees, and. pariſh regiſters as to births and marriages, 
upon the nature of the thing. But in the exchequer, the queſtion being 
whether the Abbey de Fontibus was an inferior abbey or not, Dugdale's Mo- 
naſticon was refuſed for evidence, becauſe the original records might be had in 
the augmentation' office, x Salk. 281. 7 V. Stainer and the Burgeſſes of 
Droitwich. | 0 5 . MoD 

So in the caſe of Cockman and Mather,, E. 13G. On a trial at bar, con- 
eerning the right of viſiting Univerſity college in Oxford, one of the iſſues 
was, Whether king Alfred was founder. And the counſel for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this point. But the 
chief juſtice declared, that ſuch evidence 1s never admitted, unleſs in proof 
of a point concerning the publick government. And the evidence was not 
allowed. Barnard. 14. 95 | 8 

25. It ſeems to have been generally holden, ſince the reverſal of the at- Similitude or 
tainder of Algernon Sidney, that ſimilitude of hands is not evidence in any hands. 
criminal caſe, whether capital or not capital. 2 Haw, 431. L. Raym. 


3 generally, it is ſaid, that ſimilitude of hands is no evidence; but 
ſaying that he was well acquainted with his writing, and knew it to be the 
party's, is evidence. Vin. Evid. (T. b. 48.) 14. | . 
And in general caſes, the witneſs ſhould have gained his knowledge from 
having ſeen the party write; but under fome circumſtances that is not neceſ- 
ſary: as where the hand writing to be proved is of a perfon reſiding abroad, 
one who has frequently received letters from him in a courſe of correſpon- 
dence, would be admitted to prove it, tho' he had never ſeen him write. 
So where the antiquity of the writing makes it impoſſible for any livingwit- 
neſs to ſwear he ever ſaw the party write; as where a parſon's book was pre- 
duced to prove a modus, the parſon having been long dead, a witneſs who-- 
had examined the pariſ books, in 1 15 was the ſame perſon's name, was 
| " per- 
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Confeſhon, 


Wuneſe of kin 


Evidence, 


permitted to ſwear to the fimilitude of the hand writing, for it was the beſt 
evidence in the nature of the thing, for the pariſh books were not in the 


plaintiff's power to produce, Theory of Evid. 25, 26. | 


II. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whether taken on an ex- 
amination before juſtices of the peace, in purſuance of the 1 & 2 P. & M 
c. 13. or 2 & 3 f. & M. c. 10. upon a bailment or commitment for felony, 
or taken by the common law upon an examination for other erimes not 
within thoſe ſtatutes, or in diſcourſe with private perſons, hath always been 
allowed to be given in evidence, againſt the party confeſſing, but not againſt 


others. 2 Haw. 429. 1 CDT | 
But wherever a man's confeſſion is made uſe of againſt him, it muſt be all 


taken together, and not by parcels. 1 Haw. 429. 
2. It is to be obſerved, that there be many circumſtances that diſable a 


to the party. juror, that are not ſufficient exceptions againſt a witneſs : Thus the excep- 


Witneſs in- 
famous. 


tion of kindred, is a good cauſe of challenge againſt a juror, but not againſt 
a witneſs; therefore the father may be a competent witneſs for or againſt his 
ſon, or the ſon for or againſt his ſather. Theſe and the like exceptions may 
be to the credit or cred.bility of the witneſs, but are not exceptions againſt 
his competency. 2 H. H. 276. | 

For, that I may obſerve it once for all, the exceptions to a witneſs are of 
two kinds. r. Exceptions to the credit of the witneſs, which do not at all 
diſable him from being ſworn, but yet may blenyſh the credibility of his 
teſtimony; and in ſuch caſe the witneſs is to be allowed, but the credit of 
his teſtimony; is left to the jury. 2. Exceptions to the competency of the 
witneſs, which do exclude him from giving his teftimony, and of theſe ex- 
ceptions the court is the judge. 2 H. H. 270, 277. 

3. It ſeems agreed, that an attainder, judgment, or convictions of treaſon, 

felony, piracy, præmunire, perjury, or forgery on 5 El. and alſo a judg- 
ment in attaint for giving a falſe verdict, or in conſpiracy at the ſuit of the 
king; and alſo judgment for any heinous crime to ſtand in the pillory, or 
to be whipped or branded, are good cauſes of exception againſt a witneſs, 
while they continue in force. 2 Haw. 432. Theory of Evid. 107. 
But it is agreed, that no ſuch conviction or judgment can be. made uſe 
of to this purpoſe, unleſs the record be actually produced in court. 2 
Haw. | | | 

Alſo, it is a general rule, that a witneſs ſhall not be aſked any queſtion, 


"the anſwering to which might oblige him to accuſe himſelf of a crime; and 
that his credit is to be impeached only by general accounts of his character 


and reputation, and not by proofs of particular crimes, whereof he never 


was convicted. 2 Haw. 433. 


And a man ſhall not be permitted to ſwear, that he was ſuborned and 


perjured. St. Tr. V. 3. 427. 


And lord Coke ſays, a witneſs alledging his own infamy or turpitude, is 


not to be heard. 4 Inſt. 279. 


* 


Thus a wife was diſallowed to be a witneſs, to prove her huſband hadno 
acceſs to her in a caſe of baſtardy. S. Cafes. V. 2. 175. K. and Reading. 
M8G.2 _ 
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It ſeems clear at this day, that outlawry in a perſonal action is not a good 
exception againſt a witneſs, as it is againſt a juror. 2 Haw: 433. 

A perſon convicted of felony, who is admitted to his clergy, and burnt 
in the hand, is thereby re-enabled to be a witneſs. 2 Haw. 433. 

And it ſeems agreed, that the king's pardon of treaſon or felony, after a 
conviction or attainder reſtores the party to his credit. 2 Haw. 433. 

4. It ſeems agreed to be a good exception, that a witneſs is an infidel; Witneſs au 
that is, as it ſeemeth, that he believes neither the old nor new teſtament to * 
be the word of God, on one of which our laws require the oath ſhould be 17 
dminiſtred. 2 Haw. 434. * 3 0 

5, Want of diſcretion is a good exception againſt a witneſs; on which abs ring 1 4 
account alone it ſeems, that an infant may be excepted againſt. 2 Haw. ; 


ws if an infant be of the age of 14 years, he is as to this purpoſe of the 1 
e of diſcretion, to be ſworn as a witneſs; but if under that age, yet if it al 
appear that he hath a competent diſcretion, he may be ſworn, 2 H. H. | 
278. | 

gf in many caſes an infant of tender years may be examined without 
oath, where the exigence of the caſe requires it; which poſſibly, being for- 
tified with concurrent evidences, may be of ſome weight; eſpecially in caſes 
of rape, buggery, and ſuch crimes as are practiſed upon children. 2 H. H. 
279, 284. Str. Joo. 

6. It ſeems an unconteſted rule in all caſes, that it is a good exception 
againſt a witneſs, that he is either to be a gainer or loſer by the event of 
the cauſe, whether ſuch advantage be direct and immediate, or conſequenti- 
al only. 2 Haw. 433. | 

Thus in an information upon the ſtatute of uſury, the party to the uſu- 
rious contract ſhall not be admitted to be a witneſs againſt the uſurer, for 
in effect he ſhould be witneſs in his own cauſe, and ſhould avoid his own 
bonds and aſſurances, and diſcharge himſelf ' of the money borrowed, 
I Inſt. 6. wi | | | 
Thus alſo an attorney ought not to be examined againſt his client, be- 
cauſe he is obliged to keep his ſecrets: but of his own knowledge before 
retainer, he may be examined as a witneſs, if ſerved with a ſubpoena. 
Mood b. 4. c. 4. Jeng ls | . 
But upon an indictment for battery, or the like, the party grieved may 
be a witneſs againſt the defendant, becauſe the proſecution is at the ſuit of 
the king. Mood. b. 4. c. 5. | | 1 

And in many criminal caſes, from the neceſſity of the thing, intereſted 
perſons are allowed as witneſſes, As where the owner profecutes an indict- 
ment of felony for ſtolen goods, he is concerned in intereſt; for he will be 
intitled to reſtitution; and yet his evidence is admitted. So in removing an 
indictment by certiorari from the ſeſſions to the king's bench; tho! the pro- 
ſecutor in that caſe, if the defendant be convicted, is intitled to his coſts, 
yet he is allowed as a witneſs. So where a man, in caſe of conviction af 
the offender for a robbery, will be intitled to a 40 J. reward; yet his evi- 
dence ſhall be received. And by Parker chief juſtice : as to the caſes 
where a 40 J. reward is given, they admit of this anſwer ; that the in- 
tention of thoſe acts would be quite defeated, if ſo be the reward ſhould 
take off the evidence, The ſame 1 5 may ſerve to the caſes put up- 

h 2 on 
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on an indictment of felony for ſtolen goods; and where the indictment 
is removed by certiorari: for none in the firſt caſe but the owner can 
prove the property of the goods; and in the ſecond, if the giving of 
coſts ſhould take off the evidence of the proſecutor, the act of parlia- 
ment deſigned to diſcountenance the removing of ſuits by certiorari, would 
give the greateſt encouragement to them that is poſſible. 10 Mod. 193. 
M. 12 An. Q: and Mujcotr. | 

Alfo it ſeems agreed, that it is no good exception againſt a witneſs, that 
he has a maintenance from the king; for every one may maintain his own 
witneſſes. 2 Haw. 434. 82 | 

Thus alſo, one commoner may be a witneſs for another claiming com- 
mon, becauſe in effect it charges himſelf ; that 1s to fay, he admits another 
to have common with himſelf. t if the preſcription be, that all the in- 
habitants of ſuch a place ought to have common there, one of the inha- 
bitants cannot be a witneſs, to prove that another of the ſaid inhabitants 
ought to have common there, becauſe in effect he would ſwear to give 
himſelf a right of common there. L. Raym. 731. | 

A truſtee may be a witneſs, if he hath releaſed his truſt ; but not 
if he hath conveyed it over. Sid. 315. M. 18 C. 2. Stephens and 
Gerrard. | 

An heir at law may be a witneſs concerning the title to the land, 
but the remainder man cannot, for he hath a preſent intereſt, but the 
heirſhip is a mere contingency. 1 Salk. 283. M. 10. V. Smith and 
Blackham. 

In evidence to a jury at bar, a ſpecial iſſue by rule of court was di- 
rected to try the cuſtom of lady Percie's manor of Heftwood in Cumber- 
land, whether fines on the tenants on their lord's death, be due to the heirs 
or ſucceſſors of the lord, during his minority ; the defendant excepted to 
the ſteward, becauſe he had a fee on admiſſion, but it was not allowed, 
and he was ſworn, 3 Keb. go. | 2 

A witneſs's laying a wager in the cauſe, is no hindrance to his being a 
witneſs ; for the other has an intereſt in his evidence, which he cannot de- 
prive him of. Fareft. 21. Str. 652. | | 

If a perſon apprehends himſelf to be intereſted, though in ſtrictneſs of 
law he is not, yet he ought not to be ſworn: as where the witneſs 


for the plaintiff apprehended that if the plaintiff ſhould: recover, he 


would remit a claim of ſome money which he (the plaintiff) had up- 
on this witneſs ; but if he ſhould not recover, he would not remit it; 
although in ſtrictneſs of law, his recovering or not recovering in that cafe 
would not alter the claim: or as in caſe where the witneſs owned himſelf 


to be under an honorary, though not under a binding engagement, to pay 
the coſts. 'Sir. 129. 74 
Huſband and 


7. It ſeems agreed, that the huſband and wife being as one and the 
ſame perſon in affection and intereſt, can no more give evidence for one 
another, in any caſe whatſoever, than for themſelves; and that regularly 


the one ſhall not be admitted to give evidence againſt the other, nor the 
examination of the one be made uſe of againſt the other, by reaſon of the 
' implacable diſſention which might be cauſed by it, and the great danger of 
perjury from taking the oaths of perſons under ſo great a biaſs, and the 


extreme 


— 
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extreme hardſkip of the cafe, Yet ſome exceptions have been allowed in 
caſes of evident neceſſity; as in the lord Audley's caſe, who held his wite, 
- while his ſervant by his command raviſhed her; or where a man is in- 
dicted for a forcible marriage on the ſtatute of the 3 H. 7. or where ei- 
ther a huſband or wife have cauſe to demand ſureties of the peace againſt 


the other. 2 Haw. 431, 432. 
8. It ſeems agreed, that it is no exception againſt a perſon” 8 Sur Judge or ju- 


evidence either for or againſt a priſoner, that he is one of the Judges e ing a 
jurors who are to try him. 2 Haw. 432. | 

But where a juror 1s called upon to give his wise be ought to give 
it upon oath openly in court, and not be examined privately by his com- 
panions. Bac. Abr. Evid; A. 2. 

9. It hath been long ſettled, that it is no exception againſt a witneſs, Witneſs being. 
that he hath confeſſed himſelf guilty of the ſame crime, if he hath not ©<complice., 
been indicted for it; for if no accomplices were to be admitted as witneſſes, 
it would be generally impoſſible to find evidence to convict che greateſt 
offenders 2 Haw. 432. 

Alſo it hath been often ruled, that accomplices who are indicted, are 

ood witneſſes for the king, until they be convicted. 2 Haw. 432. 

Alſo it hath been often adjudged, that ſuch of the defendants in an infor- 
mation, againſt whom no evidence is given, may be witneſſes fot the others] 
2 Haw. 4 

It hath ok alſo adjudged, that where three perſons are fad 1 in three ſe- 
veral actions on the — for a ſuppoſed perjury in their evidence concern- 
ing the ſame thing, they may be good witneffes 1 in ſuch actions for one ano- 
ther. 2 Haw. 432. 

10. It ſeems agreed, that it is no good exception night” E witneſs thae Witneſs an 
he is an alien, or villein, or bondman; 2 Haw. 4334. + - vale 

11. There were two witneſſes to a deed, and one of them was blind! Witneſs blind. 
It was ruled by Holt chief juſtice, that fach deed might be proved by the 
other witneſs, and read; or might be proved without proving that this 
blind witnefs is dead ; or without having him at the trial, proving 


only his hand. L. Raum. 7 34 1 and Drury. Warwick aſſiz. 


16 

44 If a Wet is "Oy the ſea, it is bil to prove bis hand, and chat Witneſs over 
0 is beyond the ſea. Vin. Evid. [T. b. 48.] 1g. - hs 

There were two witneſſes to a bond; one in Africa; and the other Witneſs be. 

in Bedlam, mad : on an order to prove an exhibit viva voce in chancery, yr 
a witneſs proved theſe facts, and their Hands to the 102 as if dead. 7 
5 & 6 G. 2. Vin. Evid. [T. b. 48.] 1 
14. If a witneſs' to a deed 1s 520 : It is falficiche to Trove. We 88 ; Witneſs dead. 
hand, without proving the hand of the party. By Prat chief Juſtice, = 
Vac. 1719. Yin. Evid. [T. b. 48.] 10. 

The 995 of a dead man are not to be given in e to prove 
a particular fact; they are only to be admitted in proof of general 
uſages and cuſtoms ; but as for a particular fact, lying in the know- 
ledge of a particular perſon, by his death the evidence is boft. K. 


Tr. J. 5. 456. 
And 


20 
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Hearſay. 


Two wars of 
cauſing wit- 
neſſes to ap- 
pear. 


Evidence. 


And it hath been agreed, that the evidence given by a witneſs at 
one trial, cannot in the ordinary courſe of juſtice be made uſe of a- 
gainſt a defendant, on. the death of ſuch witneſs at another trial. 2 
Haw. 430. | 140 

In the caſe of murder, what the deceaſed declared after the wound given, 
may be given in evidence. Vin. Evid. [A. b. 38.] 11. 

But where ſuch declaration is reduced into writing, the writing itſelf muſt 
be produced, and not evidence thereof given viva voce. id. 12. 

15. It is a general rule, that hearſay is no evidence; for no evidence is 
to be admitted but what is upon oath; and if the firſt ſpeech was without 
oath, another oath that there was ſuch ſpeech, makes it no more than a 
bare ſpeaking, and ſo of no value in a court of juſtice; and beſides, the 
adverſe party had no opportunity of a croſs examination; and if the wit- 
neſs is living, what he has been heard to ſay is not the beſt evidence that the 
nature of the thing will admit, But tho' hearſay ought not to be allow- 
ed as direct evidence, yet it may be allowed in corroboration of a witneſs's 
teſtimony, to ſhew that he affirmed the ſame thing before on other occaſions, 
and that he is ſtill conſtant to himſelf. So where the iſſue is on the legitimacy 
of a perſan, it ſeems the practice to admit evidence of what the parents 
haye been heard to ſay, either as to their being or not being married, for 
the preſumption ariſing from the cohabitation is either ſtrengthened or de- 
ſtroyed by ſuch declarations, which altho' not to be given in evidence direct- 
ly, yet they may be aſſigned by the witneſs as a reaſon for his belief one 
way or other. So hearſay is good evidence to prove who was a man's grand- 
father, when he married, what children he had, and the like, of which it is 
not reaſonable to preſume that there is better evidence. So to prove that a 
man's father or other kinſman beyond the fea is dead, the common reputa- 
tion and belief of it in the family gives credit to ſuch evidence; and for a 
ſtranger it would be good evidence, if a perſon ſwore that a brother or other 
near relation had told him ſo, which relation is dead. So in queſtions of 
preſcription, it is allowable to give hearſay evidence, in order to prove ge- 
neral reputation : and where the iſſue was of a right to a way over the plain- 
tiff's cloſe, the defendants were admitted to give evidence of a converſation 
between perſons not intereſted, then dead, wherein the right to the way was 
agreed. Theory of Evid. 111, 112. FEM 


IV. Of proceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſſes, are of two kinds. 1. 
By proceſs of /ubpena (A) iſſued in the king's name, by the juſtices, or 
others, where the trial is to be. 2. Which is the more ordinary and more 
effectual means (in criminal caſes), the juſtices that take the examination 
of the perſon accuſed, and the information of the witneſſes, may at that 
time, or at any time after, and before the trial, bind over (B) the witneſſes 
to appear at the ſeſſions, and in caſe of their refuſal either to come, or to 
be bound over, may. commit. them for their contempt in ſuch refuſal. 


4 f > 


2 H. H 282. 


2. But 


Evidence. 
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2. But that which is a great defect in this part of judicial adminiſtrati- Charges of 


on, is, that there is no power to allow witneſſes their charges in criminal 


caſes; whereby many times poor perſons grow weary of attendance, 
or bear their own charges therein, to their great hindrance and loſs. 
2 H. H. 282. | N 

By the act of 3 Geo. 3. c. 28. Whereas many perſons accuſed of and 
guilty of treaſon and felony eſcape the puniſhment due to ſuch crimes, by the 
poverty of their proſecutors, who attnally forfeit their recognizances rather 
than undergo the loſs of their labour, and the unavbidable expence they muſt 
be at by attendance at the aſſizes: if the judges of aſſizes and general 
goal delivery, in any of the counties in this kingdom, ſhall recom- 
mend ſuch perſons ſo attending to proſecute as proper objects, to have 
2n allowance for their time and avocation from their labour, it ſhall be 
lawful for the grand juries of the reſpective counties to preſent any 
ſum, not exceeding two ſhillings per day, for ſuch perſons as fhall be 
io detained from their labour and bufineſs, and neceſſarily attending to 
proſecute. Se. 19. | 


tneſſes. 


Where a witneſs is a priſoner in execution for debt, he muſt be brought here a wit- 
up by habeas corpus ad teſtiſicandum, to give his evidence. St. Tr. V. 2. nefs is a pri- 


680. #. 4 . 


ſ mer in execu- 


4. One was ſubpœnaed ad leſtiſicandum, and prayed a privilege from --" 1272 va 


being arreſted, which was granted ; and by the court, it will ſuperſede an 
arreſt upon mean proceſs, but not upon an execution; yet the ſheriff in that 
caſe may be committed for his contempt. Nevil's caſe, 15 C. 2. Tr. per 


F-3 


attachment againſt a perſon, for not attending at the aſſizes to give his 
evidence, being ſubpœnaed, and having received one guinea for his char- 
ges, and being promiſed to have one guinea a day while there, and his 
charges paid. And a rule was made to ſhew cauſe. And afterwards cauſe 
was ſhewed, that an attachment ought not to go, but the party injured had 
his action upon the ſtatute of Eliz. but the court thought, that it was a good 
foundation for an attachment, the diſobedience to the ſubpœna being a con- 
tempt to the court; and tho” an action might be brought on the ſtatute, yet 
that was a more dilatory method, and more difficult to proceed in, which 


far privileged 
ayzainlt an u- 
icſt, 


10. | 
In the caſe of Myat and Winkford, 2 C. 2. A motion was made for an penalty of a 
Wiki fo not up- 
pearing. 


encouraged witneſſes not attending frequently upon trials, at which they 


were ſubpœnaed to appear and give evidence. And therefore the rule was 


made abſolute. L. Raym. 1529. | © EVE 

In the caſe of Small and Mbimill, M. 10 Gee. 2. It was moved for an 
attachment againſt a witneſs, for not attending a trial at the fittings. 
But it appearing that the witneſs was not perſonally ſerved with the 
ſubpœna ticket (it being delivered to his ſervant, who faid he would 
carry it to him, and going away, came again and ſaid he had done ſo); 
and it appzaring that. one ſhilling only was left with the ticket, which the 
court did not deem a ſufficient tender for his expences ; the attachment 
was denied. 5 0 | 


E. 14 E. 2. 


„ 


Dapman and Pointon, A witneſs was ſerved with a ſub- 


pœna at Cheſter, to attend the ſittings at Guildball, and two guineas were 
tendered by the perſon who ſerved it, and being objected to as too little, 
| he 
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ment was moved for; 


Evidence. 


he declared he would give no more. The witneſs not coming up, an attach- 


ut on ſhewing cauſe was diſcharged : the court ſay- 


ing it was too little, and that the witneſs 1s not obliged to truſt to the court's 
allowing him more when he comes to the book ; for perhaps the party may 
not call him, and then it may be difficult for him to get home again: that 
this way of puniſhing as for a contempt was new, and practiſed only in 
this court; the common pleas not doing it to this day, but leaving 


ST S 


not enter inta any tions o | 
inquiry to the queſtion, whether the non-attendance was thro' obſtinacy or 


not. 


Str. 1150. 


the party to his remedy on the 5 El. c. 9. and therefore they would 


nice calculations of the expence, but confined their 


And, by the court, in the caſe of Hammond and Stewart, H. 8 G. the 


witneſles ought to have a reaſonable time to put their affairs in order, that 
their attendance upon tke court may be as little prejudice to themſelves as 
poſſible. Str. 510. EEE 


In criminal caſes, 


if a witneſs hath been bound over, and do not appear; 


he ſhall forfeit his recognizance, 


J. 


Of the manner of giving evidence. | 


Which party, 1. He who affirms the matter in iſſue, whether plaintiff or defendant, 
ought to begin to give evidence. Litt. 26. 


ſhall begin the 
evidence. 
Evidence to be 


upon oath, on oath. 


Muſt be poſi- 
tive. | 


be examined 
apart. 

The priſoners 
preſence. 


not teſtify a 
negative. 


2. The evid 


ence both for and againſt a priſoner, ought to be up- 


And if a peer is produced as a yitnefs he ought to be ſworn. 3 
1 5 
Lord Preſton was committed by the court of quarter ſeſſions, for refuſing 
to be ſworn to give evidence to the grand jury on an indictment of high 
treaſon ; and on his being brought by habeas corpus into the king's bench, 
Holt. Ch. J. ſaid, it was a great contempt, and that had he been there, he 
would have fined him, and committed him till he paid the fine; but being 
otherwiſe, he was bailed. 1 Salk. 278. | | 

But a quaker's affirmation in all caſes not being criminal, ſhall be allowed 
as evidence, without an oath; but in criminal caſes his affirmation ſhall not 


* a 47 


be allowed. 7 & 8 M. c. 


31 lt is no ſatisfaction 1 a witneſs to ſay, that he thinks or perſuades 


himſelf; and this 
judge is to give ab and 
thinking. 2. Becauſe judges, as judges, are always to give judgment /c- 


ig two reaſons, by Coke chief juſtice ; 1. Becauſe the 
ſolu 


te ſentence, and ought to have more ground than 


cundum allegata et probata, notwithſtanding that private perſons think other- 
OE 7 og tera os 
Witneſſes may 4. The court may indulge a priſoner in examining the witneſſes apart, 


* * 


but he cannot demand it of right. &. Ty. V. 4. 9 

5. In caſes of life, no evidence is to be given againſt a priſaner, but in 
his preſence. 2 Haw. 428. | | 
' Witneſſes can- 6. In every iſſue, the affirmative is to be proved. A negative cannot re- 
gularly be proved; and therefore it is ſufficient to deny what is affirmed, 
until it be proved; but when the affirmatiye js proved, the other fide may 


conteſt 
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conteſt it with oppoſite proofs; for this is not properly the proof of a 
negative, but the proof of ſome propoſition totally inconſiſtent with 
what is affirmed : as if the defendant be charged with a treſpaſs, he need 
only make a general denial of the fact, and if the fact be proved, then he 
may prove a propoſition inconſiſtent with the charge, as that he was at ano- 
ther place at the time, or the like. Theory of Evid. 116, 117. 7 
But to this rule there is an exception of ſuch caſes, where the law pre- 
ſumes the affirmative contained in the iſſue. Therefore, in an informa- 
tion againſt lord Halifax for refuſing to deliver up the rolls of the au- 
ditor of the exchequer ; the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver them; for a 
perſon ſhall be preſumed duly to execute his office, till the contrary ap- 
ar, . 17 
* A dar may not call witneſſes to diſprove what his own witneſſes A man ſkall | 
have ſworn. St. Tr. V. 2. 764, 792. 1 
8. A witneſs ſhall not be permitted to read his evidence, but he may look whethera wit- 
upon his notes to refreſh his memory. St. Tr. V. 4. 45. _— _ 
9. A witneſs ſhall not be croſs examined, till he has gone thro' the whenhemaybe 
evidence for the party on whoſe fide he was produced. St. Tr. V. 2. croſsexamined. 
b 
"= It hath been admitted, that in order to ſhew a variance in the Vuiance. 
evidence, a depoſition taken by a witneſs before a juſtice of the peace, 
may at the priſoner's defire be read at the trial, in order to take off 
the credit of the witneſs, by ſhewing a variance between ſuch depo- 
ſitions, and the evidence given in court. And for the ſame reaſon it 
ſeems agreed, that where a witneſs at one trial varies from his own 
evidence at another, in relation to the ſame matter, ſuch variance may 
alſo be given in evidence to invalidate his teſtimony at the ſecond trial. 
2 Haw. 430. | 1 5 1 
11 The counſel of that party which doth begin to maintain the iſſue, which party 
ought to conclude. Tri. p. pars 220. | ſhalt conclude; 


A. Subpœna to give evidence. 


EORGE the third, by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, and fo forth. To A. B. 
C. D. and E. F. greeting We command you, and every of you, that all 
buſineſs being laid afide, and all excuſes whatſoever ceaſing, you do in Jour 
proper perſons appear before our juſtices aſſigned to keep the peace in our coun- 
ty of-——— and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, at the general quarter ſeſ- 
Jrons of the peace, to be bolden at —- in and for the ſaid county, on 
be day ef — at the hour of ten in the forenobn of the 
ſame day, to teſtify the truth, and give evidence on behalf of A. J. gent: 
of the pariſh of ——— in the ſaid county, againſt A. O. in a caſe M a tre/- 
paſs. And this you are in no wiſe to omit, nor any of you to outs on paiſi 


of one hundred pounds. Witneſs Sir James Lowther, baronet, th day 
of in the — year of our reign. W nene BARD ee 

"ys | N Kyi „ x" Y A | Y _— E f C. 4 
Note; There may be four v itneſſes put in one ſulp un N 19 
(. 1 A 
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Evidence, 


A ſubpcena ticket. 


To Mr. A. W. a 


virtue of his majeſly's writ 1 ſubpæna to you direfled, and berewith 
ſhewn to you, you are perſonally to be before bis majeſty's juſtices of the 
peace for the county of ———— at the general quarter ſe/ſions of the peace 
to be holden for the ſaid county, at ———— in the ſaid county, 1 
the day of next, 10 teſtify the truth, and grove evidence on be- 
half of J. A. gent. of the pariſh of in the ſaid county, againſt A. O. 
in a caſe of treſpaſs. And this you are not to omit, upon pain of one bun- 
ared pounds. Dated this —— day of — 1763. 


By the Court. 


C. 
B. Condition of a recognizance to appear and give evidence. 


1 H E condition of this recognizance is futh, that if the above- bound A. 
W. /ball perſonally appear at the next general quarter ſeſſions of the 
peace to be bolden at ———— in and for the ſaid county, and then and 
there give ſuch evidence as he knoweth, upon a bill of indittment to be ex- 
bibited by A. I. of —— —— yeoman, to the grand 5%, againft A. O. late 
f ——— in the ſaid county, yeoman, for the felonwuſly taking and car- 
ing away ——- the property of ———— and in caſe the Paid bill be 
nd a true bill, then if the ſaid A. W. ſhall then and there give evidence 
to the jurors that ſhall paſs on the trial of the ſaid A. O. upon the 
ſaid bill of indiftment, and not depart thence without leave of the court, 
then this recognizance to be void, otherwiſe of force. | 


Examination, 


I a felony is committed, and one is brought. before a juſtice upon ſuſ- 


picion thereof and the juſtice finds upon examination that the priſoner 
is not guilty; yet the juſtice ſhall not diſcharge him, but he muſt either be 
bailed or committed: for it is not fit that a man once arreſted and ęharged 
with felony, or ſuſpicion thereof, ſnould be delivered upon any man's diſ- 
cretion, without farther trial. Dalt. c. 164. „ r | 
In order to which bail or commitment, the examination and information 
of the parties muſt firſt be taken, according to the following ſtatutes: 
Tuo or more juſtices (1 Q or one of the [att juſtices, before they bail a 


perſon apprebended for felony (if the offence is bailable) ſhall take his en- 


amination (A) and the information (B) f them that bring bim, of the 
fat and circumſtan ces thereof, and the. ſame or as -mueh thereof as ſhall 
be material to prove the felony, ſhall put in writing ; which examination 


they ſhall certify «(together with the ÞDwitment) at the next: general guol de- 


very, 


Examination. 


livery, i holden within the limits of their commiſſion. 10 Car. x. SI. 
c. 18 fed. 4. 

n Aud they Shall haue power is bind by recogyizance (C) all ſuch as do de- 
clare any thing material to prove the offence, to appear at the next general gaol 
delivery, is be bolden within the county where tbe trial ſpall be, then and 
there to give evidence againſt tbe party ; aud ſpell certify ſuch recoguizance 
in lite manner. 1. 5. | 52 

And if they offend in any thing herein, they ſhall be fined by the juſtices of 
gaol delivery. id. 


Shall take his examination] And in order thereunto, if by ſome reaſona- 
ble accaſion, the juſtice.cannot at the return of the warrant take the exa- 
mination, he may by word of mouth command the conſtable or any other 
perſon, to detain in cuſtody the priſoner till the next day, and then to 
bring him before the juſtice for further examination. And this detain- 
er is juſtifiable by the conſtable or any other perſon, without ſhewing 
the particular cauſe for which he was to be examined, or any warrant 
in writing. 1 H. H. 588. 

But the time of the detainer muſt be no longer than is neceſſary for ſuch 
purpoſe; for which it is ſaid, that the ſpace of three days is a reaſonable 


time. 2 Haw. 119. | 

But the examination of the perſon accuſed, ought not to be upon oath. 
1 H. H. 585. : | 
But if ne his examination he ſhall confeſs the matter, it ſhall not be a- 
miſs that he ſubſcribe his name, or mark to it. Dalt. c. 164. 

Which examination being voluntary, and {worn by the juſtice or his 
clerk to be truly taken, may be given in evidence againſt the party con- 
feſſing, but not againſt others. 1 H. H. 585. 2 Haw. 429. 


Information of them that bring him] Or of other witneſſes; whom the 
juſtice may bring before him by his warrant (D) for that purpoſe. 1 H. 
H. 586. Dalt. c. 164. | ; 

And this information muſt be upon oath. Dale. c. 164. 1 H. H. 586. 

And therefore if a quaker 1s witneſs, his affirmation muſt not be taken 
in this caſe; for by the 19 GE. 2. cap. 18. /. 3. it is provided, that no 
quaker ſhall be examined for or againſt any EF: A in any criminal cauſe, 
unleſs it be upon oath. - | 

And the ſaid information being upon the trial ſworn to be truly taken 
by the juſtice or his clerk, may 1. given in evidence againſt the priſoner, 
if the witneſſes be dead and not able to travel. 1 H. H. 586. | 


Or as much thereof as ſball be material to prove the felony] Yet it ſeem- 
eth alſo juſt and right, that the juſtices who take information againſt a fe- 
lon, or perſon ſuſpected of felony, ſhould take and certify as well ſuch in- 
formation, proof, and evidence, as goeth to the acquittal or clearing of the 
priſoner, as ſuch' as maketh againſt the priſoner : for ſuch information, evi- 
| dence, or proof ſo taken, is only to inform the king and his juſtices of 


* 


the truth of the matter. Dalt. c. 165. 


11 2 Shall 
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| Examination. 
Shall certify at the next aol delivery] And yet for petty larcenies, and 


| ſmall felonies, the offenders may be tried at the quarter-ſefſions, and the 


examinations and informations may be certified thither. Dale. c. 164. 


To be holden within the limits of their commiſſion] And yet examinations 
taken by juſtices of the peace in one county, may be by them certified 
in another county, and there read, and given in evidence againſt the pri- 


ſoner. Dalt. c. 164. n 


To bind by recognizance] And upon refuſal may commit the perſon refuſ- 
ing. 1 H. H. 586. : 

And the parties grieved ought to be bound, not only to give evidence, 
but alſo to prefer a bill of indictment againſt the priſoner. Dalt. c. 164. 


A. Examination of a felon. 


County of 1 HE examination of A. O. of yeoman, taken be- 

Dublin fore me clerk, one of his majeſly's juſtices of 
the peace for the ſaid county [or, in the caſe of bail, — taten before us 
— two of his majeſty's juſtices of the peace for the ſaid county, 
and one of us of the quorum] the day of — in the year of the 
reign of — 

The ſaid A. O. being charged before me [or, us] by A. I. of yeoman, 
with the felonious ſtealing out of the houſe of the ſaid A. I. at on 
the day of the following goods, to wit, to the value of 
he the ſaid A. O. upon his examination now taken before me [or, us] 


confeſſeth that [ or denieth that ] &c. 


B. Information of a witneſs. 


County of HE information of A. I. , yeoman, taken upon 
Dublin. oath before me [as before.] 


C. Recognizance to give evidence. 


in the 
in the 


day of 
AT. of 


County of DE i. remembred, that on the 
Dublin year of the reign of 


ſaid county yeoman, did come before me , clerk, one of the juſ- 


tices of our ſaid lord the king, aſſigned to keep the peace in the ſaid county, 
and did acknowledge himſelf to owe to our ſaid lord the king ten pounds of 
lawful money of Great Britain, under condition, that if be ſball perſonally 


| appear before the juſtices of our ſaid lord the king, at the next general quar- 


ter ſeſſions of the peace [or, gaol delivery] to be holden in and for the ſaid 
county, then and there to give evidence in behalf of our ſaid lord the king, 


| againſt A. O. late of ———— who being attached, and ſuſpetted of felt 


ny, is now committed to the gaol of our ſaid lord the king in the ſaid county, 
then this recognizance to be void, otherwiſe of force, 


Or 
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Or thus, to prefer a bill of indictment, and give evidence. 


County of E it remembred, that on the day f nr 
Dublin. year of the reign of — A. I. of ———— i ſaid 
county, yeoman, perſonally came before me - —, %; one of the 

. Juſtices of our ſaid lord the king, affigned to keep the peace in the ſaid coun- 


iy, and acknowledged himſelf to owe to our ſaid lord the king, the ſum of 
of good and lawful money of Great Britain, to be made and levi- 


ed of his goods and chattels, lands and tenements, to the uſe of our | ſaid lord 
the kin 95 his heirs and ſucceſſors, if be the /, aid A. I ſhall fail in the con- 
dition indorſed. | "LEVY BY K 5 


The condition of the within written recognizance is ſuch, that whereas one 
A. O. late of - was this preſent day brought before the juſtice. within 
mentioned by the within bounden A. I. and was by him charged with the fe- bf 
lonious taking and carrying away of the goods of him the ſaid A. I. 
and thereupon was committed by the ſaid juſtice to the common gaol in and 
for the ſaid county if therefore he the ſaid A. I. ſhall and do at the next 
general quarter ſeſſions of the peace [or, gaol delivery] to be holden in and 
for the ſaid county, prefer, or cauſe to be preferred, one bill of indiftment of 
the ſaid felony againſt the ſaid A. O. and fhall then alſo give evidence | 
there concerning the ſame, as well to the jurors that ſhall then inquire of the 4 
ſaid felony, as alſo to them that ſhall paſs upon the trial of the ſaid A. O. 
that then the ſaid recognizance to be void, or elſe to fland in full force 


for the king. 


D. Warrant for a witneſs. 


3 0 To the conſtable o. 


\ \ THERE AS oath hath been made before me ——— one of his Majeſty's 
Juſtices of the peace in and for the ſaid county, by A. J. of 

yeoman, that he the ſaid A. I. was lately robbed at — and that he 

bath good cauſe to believe that A. W. of ———— is 4 material witneſs ta 


prove by whom the ſaid robbery was committed: Theſe are therefore to require 
you to cauſe the ſaid A. I. forthwith to come before me, to give ſuch infor- 
mation and evidence as he knoweth concerning the ſaid offence, that ſuch fur- 
ther proceeding may be bad therein, as to the law doth appertain. Given un- 
de rmy band and ſeal at — in the ſaid county, the —— day of 


- Exciſe and Cuſtoms, 


S the cuſtom and exciſe, ſo far as juſtices of the peace, conſtables and 
other peace officers, are concerned therein, are in ſome meaſure con- 
nected and interwoven with each other ; it is thought proper here to repre- 
ſent them together, that the reader may at once have a full and diſtin - 
comprehenſion of the whole. a rs 83838 


1. By 


yo —_ 
. — 
0 „ 
— —— — — — — 


254 Extiſe and Cuſtoms. 
Oath of Com- 1, By the act, 14 & 15 C. 2. c. 8. The commiſſioners of the exciſe and 
miſſioners. and all others employed under them, ſhall before they enter upon their re- 
ſpective employments take the oath of * ſupremacy, and the oath of allegi- 
ance, and hkewife the following oath waratis wutandis for their true and 
faithful performance of their reſpective truſts. . J. 43. | 


You fhall ſwear to be true and faithful in the place of commiſſianer, ſub- 
commiſſioner, colleftor, &c. for the exciſe, during the time you ſhall be a com- 
miſſioner, ſub-commiſſioner, collector; you ſball according to the beſt of your 
knowledge, power and ſtill, execute the Jame wiligently, f ully, and im- 
partially. You ſball make and deliver a true account of all your receipt; 
from time to time, and further do all things without having any private re- 
ſpeft to your ſelf in prejudice of his Majeſty's revenue. 


So help you God, &c. 


* This oath is abrogated amd other oaths appointed: by Hug. Stat. 3 W. 
&& M. r. N. Hrr Tit. Oaths. a SUM nice fy kh 
3 The like offices and ſo many of them, and in them ſuch ſub- commiſ- 
TT ſioners or collectors ſhall be appointed in all the counties of this realm, and 
in all other cities and places thereof, as the ſaid commiſſioners or the major 
part of them ſhall think fitting, to be approved of by the lord lieutenant 
or chief governors and privy councylof dreland. . 44. | 
8 Which ſub-commiſſioners or collectors ſhall take the like oath as aforeſaid 
— reſpectively before the lord chief baron of the exchequer, or before the ſaid 
chief commiſſioners or any two of them, or before any juſtice of the peace. 
7 | | 
6 And by the 33 G. 2. c. 10. Every perſon appointed to any employment 
by a juſtice. in his Majeſty's revenue, may with the conſent of the chief commiſſioners of 
exciſe, or any three of them, be ſworn and take the oath of office, or other 
oaths, which they are required by law to take, before their entring on their 
offices, either before ſuch perſons as are now authorized to adminiſter the 
ſame, or before any juſtice of the peace, or before the collector of the di- 
ſtrict where ſuch officer ſhall be appointed to reſide, in the ſeveral counties, 
counties of; towns, and cities, where ſuch officer ſhall be appointed to reſide. 
„ 1 5 80 
4. And ſuch collector, or juſtice of the peace, are required to adminiſter 
the ſaid oaths, and ſuch perſons, who ſhall be ſo ſworn before ſuch collector, 
or any juſtice of the peace in the ſeveral counties, counties of towns, or ci- 
ties, may take upon them the execution of their offices. 
Coll-Stor's J. Alſo, by the ſame ſtatute, every collector of his Majeſty's revenue 
01h. LI | . » 
ſhall, to every quarterly account by him ſent up to the commiſſioners of his 
Majeſty's cuſtoms or exciſe, annex the following oath in writing, to be by 
him ſigned and made before a juſtice of the peace, or chief magiſtrate of 
ſome city or town corporate. /. 109. | | 


IA. B. Colleflorof ',, _. do ſwear, that I baue carefully peruſed 
and examined. the foregoing account of receipts aud paymeuts. for bis Maje/- 
ty's uſe,. for the quarter ending the day laſt, containing 


. 


pages, and have carefully compared the ſame with the ſeveral vouchers and 
entries, and that the ſame is, to the beſt of my knowledge, judgment, aud be- 


hief, 
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lief, a juft aud true account, and contains all the receipts aud payments that 

I, as collector, am accountable for within the period of time therein compre- 
bended ; and further, that the ſeveral arrears returned in the ſaid account 

are really due and lying out uncollected, as 1 verily believe. | | 


This aft is continued, by ſt. 3. G. 3. c. 2 I. for two ears, from the 24th 
of June, 1764, and to the end of the then next 2 of Parliament. 


6. And, by the ſaid ſtatute, 14 C. 2. c. 8. The commiſſioners, ſub- com- warrants of 
miſſioners, and collectors of exciſe are authorized to iſſue warrant of diſ- diltre(s- 
treſs under the hands and ſeals of them or the major part of them, for le- 
vying of any torfeiture, fine, or penalty inflicted by this act, by diſtraining 
ſo much of the goods of the party againſt whom judgment ſhall be given, as 
may be ſufficient to ſatisfy ſuch forfeiture, fine, or penalty. / 51. 

7, For want of diſtreſs to be had to ſatisfy any forfeiture, fine, or penal- commit: 
ty impoſed by this act, not exceeding ten pounds, it ſhall be lawful to the wih a juſtice. 
commiſſioners in the city and port of Dublin, and to the ſub-commiſſioners 

and collectors in any other port of Ireland, together with a juſtice of peac 

or other chief magiſtrate of any corporation-town, to commit the party of- 
fending to the next gaol or houſe of correftion, there to be put to work if 

they be able, and to have ſuch allowance as they ſhall deſerve by their own 

labour during ſuch times as they ſhall continue in the ſaid gaol or houſe of 

correction, which ſhall not exceed the ſpace of fix weeks. J. 52. 

8. And all keepers of any priſon, and all maſters of any houſe of correc- page by gu 
tion are required to receive and keep in ſafe cuſtody and put to work all lers, C.. 
fuck perions, as by warrant of the commiffioners of exciſe or their ſub- 
commiffioners or collectors, and the ſaid juftices of peace or chief magiſtrate 
as aforeſaid, ſhall be committed unto their ſeveral gaols, priſons, or houſes. 
of correction, for which priſoners all ſheriffs reſpectively ſhall be reſponſi- 
ble. /. 4. 888 ü A rote 5 

9. And if any ſheriffs, gaoler, or maſter of any houſe of correction ſhal Gaolers, 
refuſe to receive and ſet on work fach perſons, or ſhall ſuffer any perſons © *<tlng- 
committed as aforeſaid to efcape out of their cuſtody, or permit them. to go. 
forth out of priſon or houſe of correction, without warrant in writing from 
them that committed ſuch perſon, or that by this act are authorized to do 
the ſame, every ſuch theriff or other officer aforeſaid ſhall forfeit double the 
value of every ſum of money for which ſuch perſon ſhall be committed to, 
them as abovefaid, the ſame to be levied by diſtreſs and ſale of the goods. 
of ſuch ſheriff or deputies, gaoler or maſter of any houſe of conrection, as. 
before is directed. | 

10. No diſtreſs, taken by virtue of this act, of the goods and chattels of Sale of diltreſs,, 
any vintner, inn-keeper, victualler, alchouſe-keeper, or other brewing, ma- 
king, and felling by retail, any beer, ale, aquavitæ, or ſtrong waters, ſhall 
de diſpoſed of until fourteen days after fuch goods ſhall be diftrained ; and: 
within that time any ſuch vintner, inn-keeper, victualler, alehouſe-keeper, 
or other perſon as aforeſaid, finding themſelyes grieved, may make their 
complaint unto one of the next juſtices of the peace, who, upon ſuch com- 

Plaint, is authorized to examine the fame upon oath, and finally determine 044. 
the matter of complaint, and to mitigate any fine or forfeiture inflicted by a qu ce. 
this act, ſo as by ſuch mitigation, the fame may not be made leſs than, | 
double the value of the duties of the exciſe which ought to have _ 22 

ides 


VS 


. 


beſides the reaſonable coſts and charges of the officers diſtraining to be al- 
lowed by the juſtices, nor the party complaining receive encouragement to 
continue the practice of any fraud or diſobedience in breach of any clauſe 
of this act. /. 40. 


One of the next juſtices] Mr. Shaw, who ſeems to have taken ſome pains 
on this article, ſaith hereupon, that where the next juſtices are impowered to 
proceed in any matter, they and no other ought in ſuch caſe to act; but 
where it is only directed, that the juſtices reſiding near ſhall do ſucha thing, 
thoſe words are not reſtrictive, but only directory, and any juſtices, altho 
not the next juſtices, may proceed therein. Shaw. Exc. 

Juſtices, ge. 11. All ſheriffs, juſtices of the peace, mayors, port-reeves, ſovereigns, 
b conſtables, and all others his Majeſty's officers in the ſeveral counties, bar- 
onies, liberties, franchiſes, and juriſdictions of this realm, are required to 
be at all times aiding and aſſiſting unto the commiſſioners of exciſe, their 
ſub- commiſſioners, collectors, and all other officers and perſons employed by or 
under them, in the due execution of this act, and puniſhing all offenders 
according to law, and doing all other things by this act required to be done 


by them. /. 60. 
a >< oe ok 12. If any perſon unlawfully or corruptly procure any witneſs by reward, 
wirnenes promiſe, or any ſiniſter and unlawful means whatſoever, to commit any 


wilful or corrupt perjury in any matter, cauſe, or thing, which by virtue 
of this preſent act ſhall depend or come before the ſaid commiſſioners for 
appeals or of exciſe, their ſub-commiſſioners, or collectors, by complaint 
or information, or if any perſon either by ſubornation, unlawful procure- 
ment, ſiniſter perſuaſion, or means of any others, or by their own act, con- 
ſent, or agreement, wilfully or corruptly commit any manner of wilfull per- 
mitte, com- jury by his or their depoſitions befoae the faid reſpective commiſſioners, or 
their ſub-commiſſioners, or collectors, or any of them, in any matter before- 
mentioned, every ſuch offender or offenders, ſhall, for his or their ſaid of- 
fence, being thereof lawfully indicted and convict, loſe and forfeit ſuch ſum 
of money, and further ſhall be proceeded againſt, ſet and put in the pillory, 
as in and by one ſtatute made in this realm in the eight and twentieth year 

of the reign of the late Queen Elizabeth, is enacted. /. 56. 
88 13. And the juſtices of aſſize and gaol delivery in the ſeveral circuits, 
aàadud the juſtices of peace in every county within this realm, at their quarter- 
ſeſſions, both within liberties and without, ſhall have full. power and autho- 
rity by virtue thereof, to inquire of all and every the defaults and offences 
laſt before-mentioned, by inquifition, preſentment, bill, or information, 
before them exhibited, or otherwiſe, lawfully to hear and determine the 
ſame, and thereupon to give judgment, award proceſs and execution of the 

ſame, according as in and by the ſaid ſtatute is directed. 

22 14. By the act 33 C. 2. c. 10. Every perſon who ſhall be found paſſing, 
2 | knowingly and wittingly, with any exciſeable goods landed from any ſhip 
or veſſel, without the due entry and payment of the duties chargeable thete- 
on, in their cuſtody, from any of the coaſts of this kingdom, within ten 
miles of any of the ſaid coaſts, and ſhall be five or more in company, and 
ſhall wear any vizard, maſk, or other diſguiſe, when paſſing with ſuch goods, 
ſiege: ſhall, being legally convicted thereof by the verdict of a jury, or by their 
Tranſport" confeſſion, be adjudged guilty of felony, and ſhall, for their offence, be tran- 
on. : | calf h 88 ſported 
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ſported as 2 felon to ſome of his Majeſty's plantations in America, there ts 
remain for ſeven years. J. 35. | | | 
15. If any perſon who ſhall be guilty of any felony afore-mentioned, ſhall, paronto 
within three months after ſuch his offence, and before his conviction, 7dif- diſcoverers. 
cover two or more of his accomplices therein, to the commiſſioners or ſub- 
commiſſioners of exciſe, or to any one of them, ſo as ſuch accomplices, or 
two of them at leaſt, be convicted of ſuch offence, the offender ſo diſcover- 
ing, ſhall be acquitted of ſuch offence, J. 36. az ond 
16. If any perſons ſhall unlawfully aſſault or beat any officer of his Ma- , guuting re- 
jeſty's revenue, or his aſſiſtants, in the due ſeizing and ſecuring any exciſe- venue officers. 
able goods, which they have reaſonable cauſe to ſuſpect to be liable to a 
ſeizure by. the laws of the land, or by force or violence reſcue or carry away, 
ot ſhall procure to be reſcued or carried away, any ſuch goods, after legal 
ſeizure as aforeſaid, or ſhall at or after ſuch ſeizure, deſtroy or damage the 
ſaid goods or any part of them, every perſon ſo offending, being thereof le- 
gally convicted, by the verdict of a jury of twelve men, or upon his or her 
confeſſion, ſhall, for the firſt offence, forfeit one hundred pounds; and upon 
failure of payment thereof, ſhall ſuffer impriſonment for twelve months; 
and for the ſecond offence, ſhalb:be tranſported to ſome; of his Majeſty's gecond offence 
plantations in America, there to continue for ſeven years. {i 3). made felony, 
17. If any perſon ſhall counterfeit or forge any inland permit, let-paſs, or porging inland 
ET for the carriage of goods, in caſes where by law permits, let- permits. 
paſſes, or coaſt-cockets are required, or - ſhall: counterfeit or reſemble any 
impreſſion, ſtamp, or mark, appointed by the commiſſioners of his Majeſt y's 
exciſe, or any three or more of them, to be put to or upon ſuch permit, 
let· paſs, or coaſt-cocket, or ſhall make uſe of any ſuch counterfeit or forged 
permit, or coaſt-cocket, with ſuch counterfeit impreſſion, ſtamp, or mark, 
knowing the ſame to be counterfeit, ſuch perſons being thereof legally con- 
victed, by the verdict of a jury of twelve men, or upon their confeſſion, 
ſhall be adjudged, guilty of felony, and ſhall be tranſported. to ſome of his Tranſports- 
Majeſty's plantations in America, thereto continue ſeyen years. / 51. n. 
18. If any. perſon who ſhall be adjudged. to be tranſported purſuant to this Returningfrom 
act, ſhall, at any time within ſeven years after ſuch tranſportation; be found tranſportation 
at large in this kingdom without ſome lawful cauſe, or not being licenced 
thereto by, his Majeſty, under his Ag ſeal, or by the chief governors of 
this . ſhall ſuffer death as a felon without the benefit 
of clergy, and ſhall be tried in any county of this Kingdom, where he ſhall 


be apptehended. /. 52. I es 6, N | 

19. In caſe any perſon ſhall refuſe to permit, or ſhall not ſuffer any ſur- Breaking doom. 
veyor, ſearcher, waiter, or officer of his Majeſty's revenue, who. ſhall from 
time to time be duly deputed and appointed thereto, to enter or come into, 
or remain in their houſe, cellar, vault, ſhop, - ware-houſe, ſtore-houſe, or 
ſtore-ce] a „or other places to ſearch for ſuch exciſeahle ; 00 Er he ma} In pre ſcnee ok 
reaſonably ſuſpect to be concealed in ſuch place, it ſhall b,. c for ek contatc 
officers, after ſuch refuſal, to break open and enter in the day time, in tg 
preſence of a conſtable, into any houſe, cellar, vault, ſhop, ware-houſe, ſtore: 
ccllar, or other place or places belonging to any ſuch perſons as aforeſaid, 
and to ſearch for any goods for which the duties payable thereupon to his 
Majeſty have not been paid. J 32. „* 8 
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1. HERE a perſon attainted bath been at * after his attainder, 

| and 'afterwards is glit into court and demanded why execu- 

tion Theuld not be awarded againſt him; if he deny that he is the ſame 

perſon, it ſhall be immediately tried dy a Jury returned for that purpoſe. 
2 Haw. 46 

2. The * may command execution to be done, without any writ, 
2 Haw. 463. 

3. In fixed and ſtated Judgments, the law makes no diſtinction between 
pe peer and a commoner, or between a common and ordinary caſe, and one 
attended with extraordinary circumſtanoes; for which reafbn it was adjudg- 
ed in-Felton's cafe, who murdered the duke of Buckingham, that the court 
could not order his hand to be cut off, nor make it part of the ſentence 
that his body ſhould be hanged in chains, but that the body after execution 

at the king's diſpoſal, might be hanged in Chains, or otherwiſe order- 
ed as the king ſhould think fit. 2 Haw. 443. 
4. But the king may pardon part of the nitlgment; as whora the judg- 
ment is hanging, beheading, imbowelling, and the like, the king may par- 
don all but the beheading; whereby the judgment is not altered, but 
of it remitted. 2 H. H. 412. 

5. It is clear, that if a man condemned to be hanged, come. to life after 
he be hanged, he ought. to be hanged again; for the | gent was not 

ee till he was dead. 2 ae 463. bo LON 10 10- (x 
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T is aid, that extortion; in a large ente, Selige * rell. on under 
colour of right; but that, in a ſtrict ſenſe, it es the taking of 


money by any officer, by colour of his office, AN where none at all is 


due, or not ſo much is due, or where it is not yet due. 1 Haw. 170. 
And by the ſtatute of the 3 Ed. 1. c. 26. (which is onl 15 affir- 


mance of the common law) No ſheriff, nor orber the king's officer, ſpall 


take any reward to do his office, but ſhall be paid of chat o which they take 
of the king; and be that fo doth, ſhall yield twice as much, and TO be 


puniſhed « al the king's pleaſure. 


No geri nor other the king's officer] Under theſe words, the law be- 
ginning with the Seri, are underſtood eſcheators, coroners, balliffs, 
gaolers, and other inferior officers of the king, whoſe offices were inſtj- 
tuted before the making of this act, which do any way concern the admi- 
niſtration or execution of * or the common good of the fubject, or 
for the king's ſervice. 2 nfl. 2 

Alſo the juſtices of the peace, Thoſe office was inſtituted after this act, 
are bound 4 their oath of office, to take Tama. for their office of 11 77 


Extoztion, 
of the peace to be done, but of the king, and fees accuſtomed, and coſts 
limited by ſtatute. | | 
And generally, no publick officer ſhall take any other fees or rewards, for 
doing any thing relating to his office, than ſome ſtatute in force gives him, 
or elf as hath been antiently and accuſtomably taken: and if he do other- 
wiſe, he is guilty of extortion. Dalt. c. 41. l 


Shall take any reward] Therefore by this ſtatute, they can at this day take 
no more for doing their office, than hath been ſince allowed to them by au- 
thority of parliament. 2 Inf. 2100 q N 4 Ft 

And all preſcriptions which have been contrary to this ſtatute, and to the 
common law in affirmance of which it is made, have been always holden to be 


void. 1 Haw. 170. "IT | | 

And it has been reſolved, that a promiſe to pay them money for the doing 
of a thing, which the law will not ſuffer them to take any thing for, is 
merely void. 1 Haw. 171 ; _ F 


7 do bis office} It is not ſaid, that he ſhall. take no reward generally, but 
no reward to do his office : Thus the fee of 20 d. called bar fee, time out of 
mind taken by the ſheriff of every priſoner that is acquitted, is not againſt 
this ſtatute; for it is not taken for doing his office. 2 Iuſt. 210. 52g 
But there ſeems to be no neceſſity for this diſtinction, -for it cannot be in- 

tended to be the meaning of the ſtatute to reſtrain the courts of juſtice, in 
whoſe integrity the law always repoſes the higheſt confidence, from allow- 
ing reaſonable fees for the labour and attendance of their officers ; for the 
chief danger of oppreſſion is from officers being left at their liberty to ſet 
their own rates on their labour, and make their own dernands; but there 
cannot be ſo much fear of theſe abuſes, while. they are reſtrained to known 
and ſtated fees, ſettled by the diſcretion of the courts, which will not ſuffer 
them to be exceeded, without a proper reſentment. 1 Haw. 117 

But in the ecclefiaſtical court, a perſon was libelled againſt for fees, and 
upon motion a prohibition was granted, for that it was holden that no court 
hath a power to eſtabliſn fees: the judge of a court may think them reaſon- 
able, hut that is not binding; but if on a quantum meruit a jury think them 
reaſonable,” then they become eſtabliſhed fees. 1 Salk. 3332. 

The fees in ſeſſions, for traverſing; trying, or diſcharging indictments, 

diſcharging recognizances, and the like, do vary according to the different 
cuſtoms in different places. Dalt. c. 41. . ig 

Shall yeild twice as much] At the common law this offence is ſeverely pu- 
niſhable, at the king's ſuit, by fine and impriſonment, and alſo by a removal 
from the office in the excecution whereof it was committed. And this ſta- 
tute doth add a greater penalty than the common law did give; for here- 
by the plaintiff ſhall recover his double damages. 2 If. 210. 1 Haw. 
171. | | 
And by the 31 El. c. 5. Actions for extortion may be laid in any county. 
At the king's pleaſure] That is, by the king's juſtices, before whom the 
cauſe depends: 2 Luft. 210oĩwĩ0ĩ F rf, FY 
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Indictment for extortion in a gaoler 


"F* HE jurors for the lord the king, upon their oath preſent, that A. O. late 
of- in the ſaid county, yeoman, on the day of- in the 
year of the reign of ——was taken upon ſuſpicion of having committed a certain 
Felony, by conſtable in the ſaid county, by virtue of a warrant di- 
refed to the ſaid under the hand and ſeal of R. B. doctor of laws, then 
and yet one of the juſtices of our ſovereign lord the king, aſſigned to Keep the 
peace in the ſaid county, and was on the ſame day and year committed by him 
the ſaid R. B. to A. G. keeper of the gaol of our ſaid ſovereign lord the Ring at 

in the ſaid county, under the cuſtody of him the ſaid A. G. to be ſafely kept, 
upon ſuſpirion of the felony aforeſaid, and the ſaid A. O. was detained in that 
priſon under the cuſtody of the ſaid A. G. from the time that he was committed 
10 the ſaid priſon for one month from thence next enſuing, upon ſuſpicion of the 
ſaid felony ; nevertheleſs the ſaid A. G. in no wiſe regarding the flatute in that 
caſe made, and the penalty therein contained, did on the———day of ——— a; 
aforeſaid in the ſaid county, demand and receive pounds of lawful 
money of Great Britain of and from the ſaid A. O. for eaſe and favour in the 
aid 7% the ſaid time, in contempt of our ſaid ſovereign lord the king, and 
againſt the form of the ſtatute aforeſaid, and againſt the peace of our ſaid ſove- 


reign lord the king, bis crown and dignity. 
Indictment for extortion of a bailiff. 


HE jurors for our lord the king upon their oath preſent, . that A. B. late 

of ———#n the ſaid county, yeoman, being hailiff of the hundred of —— 

in the ſaid county, on the day in the-——-year of the reign of 
2. in the ſaid county, by pretext and colour of. bis ſaid office, did un- 
Juſtly and by extortion take and extort 58. of one A. I. of ——1n the ſaid county, 
yeoman, one of the freeholders qualified to ſerve upon juries in the ſaid county, 10 
excuſe the ſaid A. I. from attending or appearing at the aſſizes that were then 
next to be holden'in and for the ſaid county, when-in fact the ſaid A. I. was not 


. returned by the ſheriff of the ſaid county in any , and alſo when 
0 


indeed uo ſuch ſum of money was due to the ſaid A. B. for his fee for excuſing 
the attendance or appearance of the ſaid A. I. at the aſfſizes aforeſaid, 10 the 
evil example of other offenders, to the great damage of him the ſaid A. I. and 
againſt the peace of our ſaid lord the king, bis crown and dignity. ' 


of Felony, and Theftbote. 
J. Felony. 1 | 


Felony, Miſpzifion 


FELONY is generally ſuppoſed to come from the Saxon fell, which 
ſignifieth fierce, or cruel; of which the verb fell ſignifieth to throw 
down or demoliſh; and the ſubſtantive of that name is uſed to ſignify a 


mountain rough and uncultivated. But the ſame word, with a little varia- 
| tlon 
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tion, runneth through moſt of the European languages, and ſignifieth more FRE 
generally an offence at large; and the Saxon word fellanſignifieth to offend, 
and Fællniſſe an offence or failure: and although felony, as it is now become - 
a technical term, ſignifieth in a more reſtrained ſenſe an offence of an high 
nature, yet it is not limited to capital offences only, but ſtill retaineth ſome- 
what of this larger acceptation; for petit larceny is felony, although it is 
not capital. 05 

It would ſwell this title near to the bigneſs of half the book, to ſet down 
every thing which may be comprehended under this word felony: therefore 
it is neceſſary to refer the conſideration of the ſeveral particular kinds of fe- 
lonies to their reſpective titles; as for inſtance, Homicide, Robbery, Burglary, 
Rape, Coin, Forgery, and many others; and eſpecially the law relating to 
ſtolen goods of all kinds belonging to title Larceny. "Il 

The method of bringing a felon to juſtice from the firſt commiſſion of 
the felony, to his condemnation and execution, is treated of under- the 
ſeveral titles of Hue and cry, Arreſt, Examination, Bail, Commitment, Gaol, 
Arraigument, Appeal, Indiciment, Mute, Confeſſion, Jurors, Evidenes, Clergy, 

udgment, Attainder, Forfeiture, Tranſportation, Execution. And the 

courſe and whole procedure of trying an 8 0 treated of under title 


Seſſions. 


IL. Myſprifion of felony. 


Miſpriſion of felony (from the French word meſpris, a neglect or con- 
tempt, 3 Inſt. 36.) is the concealing of a felony which a man knows, but 
never conſented to: for if he conſented, he is either a principal or acceſſary 
in the felony, and conſequently guilty of miſpriſion of felony and more. 


1 H. H. 374. | 
For it is ſaid, that every felony includes miſpriſion of felony, and may 


be proceeded againſt as a miſpriſion only, if the king pleaſes. 1 Haw. 
1 e, ag 
The puniſhment of miſpriſion of felony in a common perſon, is fine 
and impriſonment; in an officer, as ſheriff or bailiff of liberties, impriſon- 
ment for a year, and ranſom at the king's pleaſure, by the ſtatute of 3 Ed. 
I. c. 9. „ An Bir art þ & OS n 

If any perſon will ſave himſelf from the crime of miſpriſion, he muſt 
diſcover the offence to a magiſtrate with all ſpeed that he can. 3 ft 
140. 5 2 

Miſpriſion, in a larger ſenſe, is uſed to ſignify every conſiderable miſde- 
meanor, which hath not a certain name given to it in the law. 5 | 


* | | 


III. Theftbote. | 


Theftbote (from the Saxon words theft and bote, boot or amends) is, 

| Where one not only knows of a felony, but takes his goods again, or other 
amends not to proſecute. 1 Haw. 125. e , e Ge 
But the bare taking of one's own goods again, which have been ſtolen, 


is no offence, unleſs ſome favour be ſhewn to the thief. 1 Haw. 125. 8 9 
; 0 1 : 5 2 | | is ; 
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Magiſtrates, 
&c. to attend 


At fires. 


Perſons pillfer- 
ing, to be iz 
6, 


Fire- cocks to 
de placed on 
the mains and 


P pts. 


Felony, '&c. 

This offence is very nearly allied to felony, and is ſaid to have been an- 
ciently puniſhed as ſuch; but at this day it is puniſhable only with ranſom 
and impriſonment, unleſs it were accompanied with ſome degree of mainte- 
nance given to the felon, which makes the party an acceſſary after the fact. 


1 Haw. 125. 


Warrant for felony. 


County of Dub/in. To the conſtable of — 3 


\ ORASMUCH as A. I. / in the county 0 yeoman, hath 

this day made information and complaint upon oath, before m——one 
of his Majeſty's juſtices of the peace for the ſaid county, that this preſent day 
divers goods of him the ſaid A. I. to. wit, have feloniouſiy been flolen, taken, 
and carried away from the houſe of him the ſaid A. I. at———— aforeſaid in the 
county aforeſaid, and that he hath juſt cauſe to ſuſpect, and doth ſuſpect, that 
A. OC. late of yeoman, feloniouſiy did ſteal, take, and carry away the 
ſame [Or otherwiſe as the caſe ſhall be:] Theſe are therefore to command you 
forthwith to apprehend him the ſaid A. O. and to bring him before me to anſwer 
unto the ſaid information and complaint, and to be further dealt withal according 
to law. Herein fail you not. Given under my hand and ſeal the—day of 


in the year | 
The forms of indictments for ſtolen goods of various kinds, are inſerted 
under the title Yarceny. COVE, 


| (3 v7 \ 
Fire. 

1. DV the 2G. 1. c. 5. Upon the breaking out of any fire within the city 
| of Dublin, or any other city or town corporate in this kingdom, 
the chief magiſtrate, conſtables and beadles of ſuch city or town corporate, 

on notice thereof, ſhall immediately repair to the place where the ſaid 
fire ſhall happen, with the badges of their authority, and be aiding and 
aſſiſting, as well in the extinguiſhing the ſaid fires, and cauſing people to 
work at the engines for throwing up water for the extinguiſhing fires in 
ſuch cities or towns corporate where ſuch engines are or ſnall be provided; 
as alſo, in preventing goods being ſtolen, and ſhall ſeize and apprehend all 
nf iv perſons char they ſhall find ſtealing and pilfering from the in- 

abitants, e ee ,,, harkng un, ebb | 

2. Alſo the ſaid chief magiſtrates, conſtables, and beadles, ſhall give 
their utmoſt aſhſtance to help the inhabitants to remove their goods. 

3. By6G. 1. c. 15, The church wardens of every pariſh within the 
city. of Dublin, and liberties thereof, and liberties adjoining, may make, 
place, or fix, at the charge of ſuch reſpectiye pariſh, upon the mains and 
pipes, belonging to any water-work whatſoever, within the place aforeſaid, 
where ſuch mains and pipes are laid within the ſaid city and liberties, ſuch 
and ſo many ſtop-blocks of wood, with a two-inch plug, or ſuch and fo 


many fire-cocks to go into each main and pipe, and to be placed at ſuch 


diſtanceg 
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diſtances in any ſtreet and place where ſuch church-wardens "ſhall direct or 
appoint, 'and the top of ſuch ſtop-blocks to lye even with the pavement of 
each ſtreet or place, to the intent ſuch plugs or fire-cocks may always upon 
occaſion of any fire be opened, and let out the water without any loſs of 


time in digging down to the pipes. i 
4. And the church wardens ſhall fix any mark or writing in the front 

of any houſe over againſt the ſaid place, for the better making known, 

where ſuch ſtop-blocks and fire-cocks do lye, and keep an inſtrument in each 

houſe where the mark is fixed to open the plug or fire-cock. 

5. Such ſtop-blocks, plugs, and fire-cocks, to be repaired at the charge Fire-cocksto 
of each pariſh where they ſhall he ſo placed; and every pariſh within the </<pairedar 
city and ſuburbs' of Dublin, and liberties adjoining, ſhall at all times have the parllh. 
and keep in good order and repair, in ſome known and publick place with- E. f, Par Wh 
in each pariſh, a large engine, and alſo an hand-engine to throw up water engine, Ce. 
for the extinguiſhing of fires. | 

6. And alſo ſhall provide, keep, and maintain, one leather pipe and 
ſocket of the the ſame ſize as the plug or fire-cock, that the ſocket may be 
put into the pipe, to convey the water clean and without loſs of time or 
help of bucket into the engine. | | 

And in default of making, placing, fixing, and continuing ſuch ſtop- r- ior 
blocks or fire-cocks, on the ſeveral mains and pipes; as alſo in default of g 
having and keeping in good repair ſuch large engine, hand- engine, leather 
pipe and ſocket as aforeſaid; the reſpective grand: juries of the reſpective 
counties where ſuch pariſh lies, ſhall, at the quarter- ſeſſions for ſuch county, 
preſent and charge upon the ſeveral inhabitants of ſuch pariſh, ſuch ſum of 
money as may enable the church-wardens to buy and provide ſuch ſtop- 
blocks with a two- inch plug and fire-cocks, as ſhall be neceſſary to be fixed 
in ſuch pariſh. 

8. And alſo to buy and provide within ſuch pariſh a large engine, and a 
hand-engine, to throw up water, with one leather pipe and ſocket of the 
ſame ſize as the plug or fire-cock, the ſame to be levied on the ſaid pariſh, as 
other publick monies are levied within the ſaid county. | 
9. The miniſter, church-wardens, and pariſhioners, of the ſeveral pariſhes P:rſons to be 

within the ſaid city and ſuburbs, and liberties adjoining, in their reſpective Leg 
veſtries every year, on the firſt day of January, or within two days after, them. 
ſhall appoint one or more perſon or perſons in each pariſh to take care of the 
faid engines, leather pipe and ſocket, and of the ſeveral ſtop-blocks and fire- 
Socks, on the mains and pipes within the ſaid pariſh, who from time to 
time, as there fhall be occaſion, ſhall, at the charge of the ſaid pariſh, keep 
and maintain them in good order and repair. 

10. If the perſon or perfons ſo appointed, ſhallneglect or omit to keep Penalty on ſuch. 
them in good order and repair, being convicted thereof before two juſtices, 9 24 m 
dy theoath of one or more witneſſes, they ſhall forfeit ten pounds, one moiety * 
to the informer, the other to the chureh-wardens of the ſaid pariſh, to be 
laid out in providing, maintaining, and repairing, ſuch engine or engines, 
leather pipe and. ſocket, to be recovered by warrant from two juſtices, by 
diſtreſs and ſale of ſuch offender's goods, the overplus, if any be, to be 
returned to the owner. p | | 4 


11. The 


Rewards for 
bringing fire- 


Fire. 

11 The firſt engine-keeper, who in the city of Dublin, and liberties ad: 
joining, brings a pariſh-engine to help to extinguiſh any fire, if in good 
order and compleat, with a ſocket hole and leather pipe, ſhall be paid 
twenty ſhillings; the keeper of the ſecond 'pariſh-engine that ſhall be 
brought to a fire, ſhall be paid ten — 4 and the third five 
ſhillings by the churchwardens of each pariſh. where ſuch fire ſhal] 
happen. i bit hy na 

22 The money to be afterwards charged and paid by the inhabitants 
of ſuch pariſh, to reimburſe the churchwardens, as other pariſh ceſſes are 
raiſed. | 1 WY | 

13 And in default of Payment, ſuch reward ſhall be recovered from the 
churchwardens where ſuch fire ſhall happen, by warrant from two juſtices 
of the peace, by diſtreſs and ſale of ſuch churchwardens goods, the over- 
plus, if any, to be returned to the ſaid churchwardens. ! 


A warrant to levy ten pounds on an engine-keeper for not keep- 
ing the engine in repair. 


To the Conſtable of the pariſh of — . 


County of the City of W HERE AS A. B. appointed by the miniſter, 
Dublin, to wit, 7 churchwardens, and pariſhioners of the pa- 
riſh of C. in the county aforeſaid, to take care of the engines, leather-pipe and 
ſocket, and of the ftop-blocks and fire-cocks in the ſaid pariſh, hath this pre- 
ſent day been duly convicted before us C. D. and E. F. eſquires, two of his 
Majeſty's juftices of the peace for the ſaid county, by the oath of G. H. and 
I. K. of neglefting to take care of, and keep in repair, the engines leather- 
pipe and ſocket, flop-blocks and fire-cocks of the ſaid pariſh, whereby he hath for- 
feited the ſum of ten pounds: Theſe are therefore, in his Majeſty's name, 10 
require and command you, forthwith to levy the ſaid ſum of ten pounds on 
the goods of the ſaid A. B. by diſtreſs and ſale thereof, rendering him the over- 
plus; and that you pay one moiety thereof to L. M. of the pariſh aforeſaid, 
who informed us of the ſaid offence, and the other moiety to the churchwardens 
of the ſaid pariſh, to be laid out in repairing ſuch engines, leather-pipe and 
ſocket, flop-blocks and fire-cocks : Hereof fail not. Given under our hands 
and ſeals. OR CIS! ! i ELIE | ee 


A warrant to levy the reward for an engine-keeper bringing an 
engine to a fire. | 


* 


To the conſtable of tlie pariſh of — 

County of the City of W HEREAS Proof hath been this day made 
Dublin, to wit. before us C. D. and E. F. eſquires, two of 
his Majeſty's juſtices of the Peace for the county aforeſaid, thut A. B. engine- 
keeper of the pariſh of C. in the ſaid county, was the firft'tngine-keeper who 
brought a pariſh engine to the fire which lately happened in the pariſh of 6 
* wy | | whereby 


F ite. | 2 65 
whereby he 1s intitled to be paid the ſum of twenty ſbillings by the church- | 
wardens of the ſaid pariſh of B. and that the ſaid A. B. did demand the 
ſaid ſum of twenty ſhillings from G. H. and J. K. the churchwardens of the 
ſaid pariſh, and that they refuſed to pay the ſame : Theſe are therefore, in 
his Majeſty's name, to require and command you, forthwith to levy the ſaid 
ſum of twenty ſhillings, on the goods of the ſaid G. H. and I. K. or either 
of them, by diftreſs and ſale thereof, rendering the overplus ; and that you 
pay the ſame to the ſaid A. B. Hereof fail not. Given under our band, 


and ſeals (and ſo forth.) 


F itelboꝛks. 


1.TD Y the 5 Geo. 2. cap. 12. It ſhall not be law ful for any perſons to Making or fic- 
make or cauſe to be made, or ſell or expoſe to ſale any ſquibs, roc- ins {quibs. 
kets, ſerpents, or other fire-works, or any caſes, moulds, or other imple- 
ments for the making any ſuch ſquibs, or for any perſons to permit any ſquibs 
or other fire-works to be thrown or fired from or in their houſes, lodgings, 
or habitations, or place thereto belonging, or adjoining into any public 
ſtreet, road, or paſſage, or for any perſons to throw or fire, or to be aſſiſting 
in the throwing or firing of any ſquibs or other fire-works, into any public 
ſtreet, houſe, ſhop, river, highway, road or paſſage, and every ſuch of- 
fence ſhall be adjudged to he a common nuſancge. 1 

2. If any perſons ſhall make or cauſe to be made, or ſhall give, ſell, or utter — of ve 
any ſquibs, or any moulds or implements for the making any ſuch ſquibs, pounds. 
eyery ſuch perſon ſo offending, and being thereof convicted before one juſ- 
tice of the peace, or chief magiſtrate of the place where ſuch offence ſhall 
be committed, by the confeſſion of the parties, or the oaths of two witneſſes, 
ſhall forfeit five pounds. | oy | 

3. And if any perſonsſhall permit any ſquibs to be thrown or fired from their Permitting | 
houſes, ſhops, lodgings, or habitation, or in any place thereto belonging or ſqujhe * 
adjoining into any public ſtreet, road, or paſſage, or any other place, eve- e 
ry ſuch perſon ſo offending, and being thereof, as aforeſaid, convicted, ſhall 
forfeit twenty ſhillings. 8 

4. The ſaid ſeveral forfeitures to be levied by diſtreſs and ſale of the goods 
of every ſuch offender, by warrant of the juſtice or chief magiſtrate, before 
whom the convictions ſhall be made, the one half of the forfeitures to be to 
the uſe of the poor of the pariſh where ſuch offence ſhall be committed, and 
the other half to the uſe of them who ſhall proſecute and cauſe ſuch offen- 
ders to be convicted. /. 2. § 3. e 5 
5. If any perſons ſhall throw or fire, or be aiding or aſſiſting in the throw- Ar 
ing or firing of any ſquibs into any public ſtreet, houſe, ſhop, river, highhj-— 
way, or paſſage, every perſon fo offending, and being thereof, as aforeſaid, 
convicted, ſhall forfeit twenty ſhillings, to the uſes aforeſaid. . 3. 

6. And if the perſons ſo offending ſhall not immediately, upon their being Committal for 
convicted, pay to the juſtice or chief magiſtrate, before whom ſuch convic- Want of aiſtreſ 
tion ſhall be made, the ſaid forfeitures for the uſes aforeſaid, ſuch juſtice or 
chief magiſtrate are required by warrant to commit ſuch perſons to the houſe 
of correction within the county or liberty where ſuch offence ſhall be com- 
mitted, there to be kept at hard labour for any time not exceeding one 

LI month, 


month, unleſs ſuch offender ſhall ſooner pay ſuch forfeitures to the ſaid 


juſtice. 
; Provided that it ſhall be lawſul for the maſter, lieutenant, or commiC. 
fioners of his Majeſty's ordnance, or any other perſons to be by any of them 
authorized to give orders for the making any forts of fire-works, to be uſed 
and fired according to ſuch orders. /. 4. | 

8. Any perſon ſued for putting in execution this act, may plead the iſſue 
of not guilty, Sc. and if the plaintiff be nonſuited, or a verdict paſs for 
the defendant, or if ſuch plaintiff diſcontinue his action, or if upon demur- 
rer judgment be given for the defendant, ſuch detendant ſhall have his full 


treble coſts, /. 5. 


Proviſoe. 


General iſſue. 


Summons for ſelling ſquibs. 


County Dublin,) Mr. — 
to wit, 5 2 


23 HE S E are in his Majeſty's name to command you to appear before me, 
| one of his Majeſty's juſtices of the peace for the ſaid county, on—————-the 

day of at——of the clock in the noon, to ſhew cauſe why 
| | the penalty of five pounds ſhould not be levied on your goods and chattels for 
having ſold,, as I am informed, ſquibs, rockets, &C. contrary to the flatute in 
that caſe made: And hereof fail not. Given under my hand and ſeal this — 


day of- 
A warrant to levy the forfeiture for ſelling ſquibs or other fire- 
works. 
To the conſtable of 
County of HERE AS A. B. and C. D. of E. in the county aforeſaid, 
—to wit. this day made oath before me F. G. E/q; one of his Majeſty's 


' Juſtices of the peace for the ſaid county, that I. K. of L. in the ſaid county, did, 
on the ſecond day of this inſtant Auguſt, at L. aforeſaid, ſell [or, make, or, 
expoſe to ſale, as the caſe is] ane dozen of ſquibs, [rockets, ſerpents, or other 
fire-works, as the caſe is] contrary to the ſtatute in that caſe made and provid- 
ed, whereby he hath forfetted the ſum of five pounds: Theſe are therefore, in his 
Majeſty's name, to command you, forthwith to levy the ſaid ſum of five pounds 
on the goods of the ſaid I. K. by diftre/s and ſale thereof, rendering the overplus; 
and that you pay one motety thereof to the church-wardens of the pariſh of L. a- 
Foreſatd, for the uſe of the poor of the ſaid pariſh, and the other motety to R. &. 
ML. aforeſaid; who proſecuted the ſaid I. K. to conviction, for the ſaid offence. 


Hereof fail not. Given | 


. The like warrant, mutatis mutandis, to levy the forfeiture of twenty ſnil- 
 Iings for throwing ſquibs. 


Warrant 


F jreWo2znks, 


Warrant to apprehend a perſon for caſting ſquibs into the publick 
ws | 


% 


To the conſtable of 


HEREAS complaint and information upon oath hath been made unto 
me, one of bis Majeſty's juſtices of the peace for the ſaid county, that 
in the ſuid county, did on the day of ——caft ſquibs, rockets, 
&c. into the publick fireet at in the ſaid county, contrary to the ſtatute in 
that caſe made; whereby the ſaid hath forfeited the ſum of twenty ſhillings - 
Theſe are therefore in his Maje, y's name to command you to apprehend the ſaid 
and to bring him before me to anſwer to the ſaid complaint, and to be fur- 
ther dealt withal according to law. Given under my band and ſeal this —— 


gay of ——— 


Commitment to the houſe of correQion for non-payment of the 
penalty mentioned in the preceding warrant, 


— 7g 


To the keeper of the houſe of correction a. 


1 Herewith ſend you the body of ——who was this day convicled upon oath be- 
fore me, one of his Majeſty's juſtices of the peace for the ſaid county, for 
eaſting ſquibs, &c. into the publick ftreet at whereby the ſaid— 
hath forfeited the ſum of ——which he refuſed immediately to pay unto me, 
according to the direction of the ſtatute in that caſe made: I therefore command 
you to receive the ſaid into your cuſtody, and him ſafely keep to hard la- 
bour for the ſpace of one month, unleſs he {hall ſooner pay the ſaid forfeiture ; 
And for ſo doing this ſhall be your ſufficient warrant. - Given under my hand 
and ſeal the————gay of in the year of our Lord 
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J. Of preſerving the breed of fiſh. 
I. Fiſhing with unlawful engines, 
IL. Fiſhing at unlawful times, 


IV. Of packing fiſh. 
J. Of preſerving the breed of fiſh. 0 


1. Q the 10 C. i. J 3. c. 14. No perſons with any net wheel or other Taking eel or 
device or engine, ſhall take any fry, Sc. of cels in any water ſalt ſalmon fry. 
or freſh ; and no perſons ſhall willingly take or deſtroy by any wheel-net, 
net of hair or other engine, angling only excepted, flood-gate, ſalmon- 
Pipe or at the tail of any mill or wier, or in any rivers or brooks ſalt or 
f the young fry of ſalmon called lakeſpinks, ſmowtes or ſalmon peals. 


L 12 2. And 


_ . Fiſh and Fiſhing, 


Penalty for 2. And no perſons ſhall uſe or ſet or take any ſalmon with any ſtop-nets, 

— ſtill· nets, or ſtanding- nets; and if any perſons offend in any of the points 
before rehearſed, ſuch perſons ſhall forfeit for every ſuch offence forty ſnil- 
lings and the fiſh, and alſo the unlawful nets and other unlawful engines 
made, kept, or uſed for taking or deſtroying of the young fry of eels or 
falmon, or ſetting out of the ſaid ſtop-nets or taking the ſalmon therewith, 
the one half of the ſaid forfeiture ſhall be to the King and the other half to 
him that will ſue for the ſame in any court of record. 

And the juſtices of aſſizes and the juſtices of the peace in every aſſize 
and quarter-ſeſſions, ſhall have authority not only to enquire of offences 
committed contrary to this act, but alſo to hear and determine the ſame, 
and to inflict due puniſhment by fine, impriſonment, or otherwiſe accord- 
ing to this aCt. : 7 

Killing ſalmon- 4. And by the 12 C. 1. c. 7. If any perſon during the months of Febry- 
fry. ary, March, April, or May in any year, ſhall in any one day take or kill 
to the number of twelve ſalmon-fry, whether it be by angling or any other 
way whatſoever, and ſuch perſon ſhall be thereof convicted upon their ap- 
pearance or default after ſummons, by the oath of one credible witneſs be- 
fore any juſtice of the peace of the county, city, or town corporate where 
ſuch offence ſhall be committed, every ſuch perſon ſhall forfeit ten ſhillings, 


Warrant of 4 And it ſhall be lawful for ſuch juſtices by warrant to levy the ſaid ten 

OR ſhillings by diſtreſs and fale of the offenders goods, one half thereof to be 
for the uſe of the informer, and the other to the poor of the pariſh where 
the ſaid offence ſhall be committed. // 3. 

Committal. 6. And for want of ſufficient diſtreſs, it ſhall be lawful for ſuch juſtice by 
warrant to commit ſuch offender to the common gaol of the county, city, or 
place where ſuch offence ſhall have been committed, for any time not ex- 
ceeding ten days, unleſs ſuch offender ſhall ſooner pay the penalty ſo forfeit- 


ed, and upon ſuch payment to be diſcharged, /. 3. 
L. Fiſhing with unlawful engines. 


Keeping ſpears, 1. By the 2 G. 1. c. 21. No perſon ſhall make, have, or keep any liſter 
or uling Vets. or ſpear for killio g of ſalmon, or make uſe of any light upon any freſh water 
river above the flowing of the tide, or thall make uſe of any nets or other en- 
gines for taking ſalmon-fry at any mill-tail ; and perſons offending herein, 
ſhall, for every ſuch offence, forfeit twenty ſhillings, to be levied and diſpoſ- 
ed of in manner hereafter directed; as alſo ſuch nets employed or made uſe 
of contrary to this act. // 1. 

Seizure of en- 2. And it ſhall be lawful for any perſon, without other warrant than this 
eines, Ce. act, to ſeize any liſter or ſpear proper for killing ſalmon, or wheel-baſket, or 
engine proper to take ſalmon- fry, although the ſame hath not been made uſe 
of to that purpoſe, and to carry the ſame before ſome juſtice of the peace of 
the county where the ſame ſhall be ſeized, who are required to deſtroy the 

ſame. 7 | 
Apprehending g. It may be lawful for any perſon, without other warrant than this act, 
nem” dd ſeize and bring before one juſtice of the peace, every perſon whom he 


ſhall find offending contrary to this act, who zs impowered upon — 
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by the teſtimony of one witneſs, of any perſon offending in any of the afore- 
mentioned particulars, to iſſue their warrants for the railing the ſeveral afore- 
mentioned penalties upon the goods of the offenders, which penalties, when 
levied, -are to-be paid to the informer, /. 2. 

4. And in caſe the perſons ſo offending ſhall refuſe or not be able to pay Committal 
the fine by this act impoſed, the ſaid juſtices ſhall by warrant under their 
hands and ſeals, commit ſuch perſon to the houſe of correction or work- 
houſe for any time not exceeding one month, there to remain at hard labour 
and have due correction, 'or to be publickly whipt in the next market town, 
the next market day. 

5. And by the 12 C. 1. c. 7. It ſhall be lawful for any perſons with- Faces blacked 
out other warraat than this act, to ſeize and bring before one juſtice of-? Sue 
the peace of the county where the offences ſhall be committed, ſuch perſons 
as they ſhall find fiſhing with their faces blacked or diſguiſed, and alſo ſuch 
perſons as ſhall be found in or near any rivers, with their faces blacked or 
otherwiſe diſguiſed, tho' ſuch perſons be not actually fiſhing at the time of 


ſuch ſeizure. /. 1. h 
6. Which juſtice, upon conviction of ſuch offenders by the oath: of one Penalty of 495 

credible witneſs, ſhall, by His warrant, levy by diſtreſs and ſale of the goods 

of ſuch offenders, forty ſhillings, one moiety whereof ſhall be given to the 

informers, and the other moiety to the poor of the-pariſh, where ſuch offence 

ſhall be committed, | 
7. And in caſe no ſufficient diſtreſſes can be had whereout to levy the WT 

ſaid forty ſhillings, the ſaid juſtices ſhall, by warrant, commit ſuch perſons 

to the houſe of correction or work-houſe, for any time not exceeding thirty- 

one days, there to remain at hard labour, and to have due correCtion. 
8. Alſo, by the 7 E. 2. c. 11. No drag: net or other ſea-net which hath a — i, 

maſh of leſs than three inches and a half from knot to knot, ſhall be made * 

uſe of in catching any kind of fiſh, except herrings, pilchards, ſprats, 

ſhrimps, and prawns, upon any part of the coaſt of this kingdom, or with- 

in any of the bays, rivers, or creeks thereof, nor ſhall any falſe or double 

bottom, cod, or pouch, or any other net, though of legal ſize, be placed 

upon or behind the other in order to take and deſtroy ſmall iſh. /. 1. 
9. And perſons fo offending, and being thereof convicted upon their ap- Penalty of 409. 

pearance or default after ſummons, before one juſtice of the peace of the 

county or place where ſuch perſons offending have their uſual place of a- 

bode, by the oath of one credible witnefs, or by confeſſion of the party of- 

tending, ſhall, for every ſuch offence, forfeit forty ſhillings, to be levied by 

warrant of ſuch juſtice, before whom ſuch offender ſhall be convicted, by 

diſtreſs and ſale of the goods of ſuch offender; the one moiety thereof to 

the perſon who ſhall inform, and the other moiety to be diſpoſed of to. the 

uſe of the poor of the pariſh where ſuch offender lives. 5 
10. And in caſe no ſufficient diſtreſs can be had whereout to levy the ſaid Comnutt-l. 

forty ſhillings, the ſaid juſtices ſhall by warrant under their hands and ſeals, 

commit ſuch perſons to the common gaol of the county or place where ſuch 

_ Offender ſhall be convicted, there to remain for an y time not exceeding thirty 

days, unleſs ſuch offender ſhall ſooner pay the penalty ſo forfeited, upon pay- 

ment whereof he is to be diſcharged, 
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geafon for tk. I. By the 8 C. 1. c. 7. No perſon ſhall between the firſt day of Augyp, 
ing ſalmon, and the firſt day of February in any year, take any ſalmon with nets or 
other engines; and if any perions ſhall offend herein, and be thereof convic- 
ted, by the oath of one credible witneſs, before any juſtice of the peace of 
the county where ſuch offence ſhall be committed, ſuch perſons ſhall forfeit 
ſuch nets and other engines, and alſo ſuch boats, with the tackle thereto be- 
longing, as they ſhall make uſe of in the taking any ſalmon, contrary to 
this act. / 21. , 
penalty of 20s, 2. And ſhall like wiſe forfeit twenty ſhillings for every ſuch offence to be 
llevied by diſtreſs and ſale of the offenders goods, by warrant of the ſaid 
juſtice, which ſeveral forfeitures ſhall be diſpoſed of, one moiety to the in- 
former, and the other moiety to the poor of the *pariſh where ſuch offence 
ſhall be committed. 
_Eommittal. 3. And in caſe a ſufficient diſtreſs cannot be had whereout to levy the 
ſaid twenty ſhillings, the ſaid juſtice ſhall by warrant commit ſuch perſong 
to the houſe of correction or work-houſe, for any time not exceeding three 
calendar months, there to remain at hard labour, and to have due correc- 
tion, 
4. Provided, that nothing herein contained ſhall extend to prohibit the 
taking of ſalmon in rivers where ſuch fiſh ſhall be known to be in ſeaſon at 
the time of taking. 


This flatute is continued until the 29th of September, 1769, and to the end 
of the then next ſeſſion of parliament by Stat. 21 Geo. 2. cap. 7. / far as it 
is not altered by the ſeveral att therein mentioned, which alterations do not 
relate to this head. 


Seaſon for 5s. And by 7 G. 2. c. 11. No perſons ſhall drudge for oyſters within this 

rudging for kingdom, or in any part of the ſea adjoining to the ſame, between the firſt 

day of May, and the twentieth day of Auguſt in any year; and if any per- 

ſons ſhall offend herein, and be thereof convicted upon their appearance or 

- default after ſummons, by the oath of one credible witneſs, before any juſ- 

tice of the peace of the county or place where ſuch offender hath his uſual 

place of abode, ſych perſons, ſhall, for every ſuch offence, forfeit forty 

r | 

Inftrumentsfor 6. And by the 31 C. 2. c. 13. No perſon ſhall, at any time between the 

Killing ſalmon, twelfth day of Auguſt, and firſt day of February, in any year, fiſh in any 

river with any net, fiſhing-rod, or other inſtrument, or carry on the bank 

of any river, any gaft, loop, net, liſter, or ſpear, or any other inſtrument for 
killing of ſalmon. /. 1. | | 

Penalty of 5% 7. And if any perſon ſnall offend herein, every ſuch offender, being 

thereof convicted by confeſſion, or by the teſtimony of one ſufficient witneſs 

upon oath, before ſome juſtice of the peace for the county where ſuch offence 

ſhall be committed (which oath, ſuch juſtice of the peace is required to ad- 

miniſter) ſhall, for every ſuch offence, forfeit five pounds, to be levied by the 


warrant of ſuch juſtice, by diſtreſs and ſale of the offenders goods. , 
1 8. An 


Fith and Fiſhing. 271 

8. And if no ſufficient diſtreſs can be found, the offender ſhall, by the Committal. 
like warrant, be committed to the county gaol, there to remain without 
bail or mainprize, for ſuch time, not exceeding three months, nor leſs than 
one month, as ſuch juſtice ſhall appoint, unleſs the faid forfeiture ſhall in the 
mean time be paid, in which caſe the offenders ſhall be enlarged. 

9. And it ſhall be lawful for any perſon to apprehend and carry every fuch Any perſon 
offender before the next juſtice of the peace for the county where ſuch He f. 
offence ſhall be committed, together with ſuch of the ſaid inſtruments as 
ſhall be found in his hands, without any warrant, other than the authority 
hereby given. | | | | | | | 

10. Every proprietor or farmer of any ſalmon fiſhery, or other perſon, who proprictor of 
ſhall, at any time between the twelfth of Auguſt and firſt of January in any filterics. 
year, kill, or take, or be aiding or abetting, or acceſſary to the killing or 
taking of ſalmon in any river, being thereof convicted by confeſſion, or by 
the teſlimony of two ſufficient witneſſes upon oath, before any juſtice of 
the peace for the county where ſuch offence ſhall be committed, (which oath 
ſuch juſtice is required to adminiſter) ſhall, for every ſalmon fo killed or 
taken, forfeit forty ſhillings, to be levied by the warrant of ſuch juſtice, by 
diſtreſs and fale of the offenders goods, fo as ſuch forfeiture, upon any one 
conviction, do not exceed twenty pounds. /. 2. 

11 Or if any perſon ſhall, in the night-time, from the twelfth day of Fiſhing with 
Auguſt to the firſt day of February, in any year, make uſe of any lighted vhs. 
torch, or any light, in any river, banks of a ford, or water courſe leading 
to a river, with intention to kill or take ſalmon, being thereof convicted, 
as aforeſaid, ſuch perſons, ſhall for every ſuch offence, forfeit five pounds, 
to be ſued for and recovered in manner herein before directed, to be paid 
to the perſons diſcovering the ſame. 

12. And the making uſe of any ſuch lighted torch, or any other light, 
in manner aforeſaid, is declared to be evidence of ſuch intention a- 
gainſt the perſons on whom the ſame ſhall be found, unleſs the contrary 
ſhall appear: | | 5 ; | 

13 And if no ſufficient diſtreſs ſhall be found, the offender ſhall, by Committal. 
warrant under the hand and ſeal of the juſtice before whom ſuch offender ſhall 
be convicted, be committed to the county gaol, there to remain, without 
bail or mainprize, for any time not exceeding ſix months, and not leſs than 
three months. | | 5 | | 

14 Provided that nothing herein contained, ſhall extend to the rivers Exceptions. 
Nathmalton, Lackagh Donnegall, Bundroufe, all in the county of Donnegall , 
the river of Sligoe ; the river Shannon, from the ſea to the iſland of Saint 
Themas, above the ſalmon-wyer, belonging to the city of Limerick, the 

river Boyne, Lough-Lean, the rivers of Lanne, and Caragh, in the county 
of Kerry; the river Lee, which runs to the city of Cork; and the river 
Buſk, in the county of Antrim ; the river Newport, in the county of Mayo; 
and alſo the river Feal, in the county of Kerry. . 3. | 
13g But it ſhall be lawful for any perſons, qualified or impowered to fiſh River Feal. 
for ſalmon in the ſaid river Feal, to kill and take ſalmon in the ſaid river, 
from the firſt day of February to the twentieth day of Oclober, in every year; 
and if any perſon ſhall kill, or take, or be aiding, abetting, or acceſſary to 
the killing or taking of ſalmon in the ſaid river, between the twentieth j._ "4 
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Setting nets by 1 | ; 
which ſalmon and firſt day of Tune, in any year, {et any nets, cohill-net, cleave, Qr any 


be ta- f 6 ce | here 
Fry way bother inſtrument or engine, with a pretence to take eels, whereby ſalmon fry 


Committal. Wy 0 er 1 = 

Warrant, be committed to the county gaol, there to remain without bail or 
mainprize, for ſuch time, not exceedi s ber months, nor leſs than three 
months, as ſuch juſtice ſhall appoint, unleſs ſuch forfeityre ſhall in the mean 
time be paid, in which caſe the offender ſhalt be enlarged. * 

Place of trial, 18 When any of the offences, mentioned in this act, ſhall be committed, 


Forfeiture to The | 
the informer. mer, who ſhall proſecute the reſpeCtive offenders to conviction. / 6. 


Proſecution : | | | | 
in three menced within three calandar months next after the offence committed. 


months. 7 7. 


t no perſon ſhall be 


convicted more than once {pr the ſame offence. /. 8. 
Killing herrings 22, No perſon ſhall in the day time (that is to ſay) from ſun-riſe to ſun- 


in tte da- fer, fiſh for, or kill any herrings, in any harbour, on any coaſt in this king- 


PO dom, by caſting of any net for that purpoſe, under the penalty of forfeiting 
five pounds for each offence, to be recovered in manner herein before men- 
hanes. £0. - 33) 8 

Proprietors of 23. Alſo by the 3. G. 3. c. 35. No perſon, except the reſpective propri- 

$lheries. etors and farmers of the ſaid reſpeCtive rivers and ſalmon fiſheries, ſhall at 


any time between the twelfth day of Auguſt, and firſt day of February in 
any year, fiſh in any of the ſaid rivers (or in the river Earn, or ſalmon 
fiſhery of Ballyſhannon, between the twelfth day of Auguſt, and the firſt 
day of May, with any net, rod, or any other inſtrument whereby ſalmon 
fiſh may be taken or killed, or carry a rod, gaff, loop-net, liſter, or ſpear, 
or any other inſtrument, whereby fiſh may be killed or taken on the banks 
of any of the ſaid rivers. / 1. N 1 | 
Penalty of five 24. And if any perſon ſhall offend herein, every ſuch offender being 
. thereof convicted by confeſſion or by the teſtimony of any one credible 
| witneſs upon oath, before ſome one juſtice of the peace for the county 


where ſuch offence ſhall be committed, ſhall for every ſuch offence * 
| 5 os THe | five 
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five pounds, over and above the boat and nets, the ſame to be levied by 
the warrant of ſuch juſtice by diſtreſs and ſale of the offenders goods, and 
to be paid to the informers. 1 

25. And if no ſufficient diſtreſs can be found, the offender ſhall by the 
like warrant be committed to the county gaol, there to remain without bail 
or mainprize for ſuch time not exceeding three months, nor leſs than one 
month, as ſuch juſtice ſhall appoint, unleſs ſuch forfeiture ſhall in the mean 
time be paid, in which caſe the offender ſhall be enlarged. 

26. No perſon (except the proprietors and farmers of the ſaid ſeveral U 
ſalmon fiſheries, and their reſpective fiſhermen) ſhall make ule of any boat, 
or fiſh with any nets of any kind, that ſhall have a ſole, rope or ropes, 
with ſinks of any ki:d thereunto fixed, or make uſe of any other inſtru- 
ment for taking or killing of ſalmon within the limits of the ſaid ſeveral 
ſalmon fiſheries throughout this kingdom. J. 2. 

27. And if any (except the ſaid proprietors and farmers, and their fiſner- Penalty of 
men by them reſpectively employed) ſhall offend herein, every ſuch offen- Pounds, 
der being thereof convicted as aforeiaid, ſhall forfeit five pounds, toge- 
ther with the boat or boats, net or nets, with all and every other inſtru- 
ment made uſe of in committing ſuch offence, the ſame to be recovered and 
diſpoſed of in manner herein betore directed. 

28. And the limits and bounds of every ſalmon fiſhery in this kingdom, Limits of fiſh- 
are hereby deemed and underſtood to be ſuch as have been ſeverally held, cries, 
poſſeſſed, - and enjoyed, by the reſpective proprietors, and farmers deriving 
under them, for thirty one years paſt. 

29. Whereas the proprietor and bis tenants and farmers of the ſalmon fiſh- Fiſhery of Sli- 
ery of Sligo are continually diſturbed in the property of the ſaid ſalmon fiſh- 99 | 
ery no perſon (except the proprietor, his tenants and farmers, of the ſalmon 
fiſhery aforeſaid) ſhall make uſe of any boat, or of any nets that will have 
a ſole rope with ſinks affixed thereunto, nor of any other inſtrument where- 
with ſalmon may be taken or killed in the ſaid river, from the ſalmon wear 
above the town of Sligo; down to the oyſter iſland ; and if any perſon ſhall 
offend herein, every ſuch offender, for every ſuch offence, ſhall forfeit five 
pounds, together with the boats or nets, and all other forts of inſtruments 
uſed by them in ſuch offence; to be recovered-and diſpoſed of in manner 
herein before mentioned. / | 1 

30. Whereas in the river of Loughfoyle in the counties of Londonderry, piſhery ot 
Donegal, and Tyrone, ſalmon fiſh in the months of July and Auguſt are Lughfoyle. 
known to be in the greateſt plenty and higheſt ſeaſon . it ſhall be lawful for 
the proprietors of the ſeveral fiſheries in the ſaid river of Loughfsyle, and 
for the the perſons employed by or acting under them to continue to fiſh 
until the firſt day of September in every year henceforward. /. 4. | 

31. And by 3 E. 3. c. 24. No nets ſhall be ſhot or wet for the taking of pfſing for her- 
herrings in the day time, under a penalty of five pounds, to be recovered inis in the day- 
againſt the owners. of ſuch net, or of the ſaid buſs or veſſel, and to be levied be. 
by diſtreſs and ſale of their goods, by warrant under the hand and ſeal of a 
| Juſtice of peace of the county wherein the parties do reſide, and before whom 
the offence ſhall be proved, by confeſſion, or the oath of two credible wit- 

neſſes. /. 2. | 
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32. Which penalty when recovered ſhall be applied in manner following, 

(that is to ſay) one moiety thereof to the ule of the poor of the pariſh, where 
the perſons ſo N ſhall reſide, and the other moiety to the uſe of the 
perſons who ſhall ſue for the fame. 

Fiſhing on a 33. No nets ſhall be ſhot, nor any boats go out to look for fiſh from ſun 

Sand. ſet on any Saturday night until after ſun ſet on Sunday night, immediately 
following, under the penalty of five pounds, to be recovered and applied 
in like manner as herein before is mentioned. / 3. 

Shooting at 34. If any perſons in ſmall veſſels not decked, and not belonging to ſome 

— ſhip actually employed in the whale N ſhall ſhoot from guns, at any 
whales, they ſhall for every ſuch offence forfeit to his Majeſty the boat in 
which ſuch offence was committed, together with the penalty of twenty 
pounds, to be recovered and applied as aforeſaid. /. 6. 


Veſſels for 1. By the 7 G. 2. c. 11. No perſons ſhall buy or ſell any barrels for 
ogy, her- packing of white herrings for exportation, or ſhall pack up herrings in any 
4 barrels for exportation, unleſs the ſame be made of ftaves not leſs than three 
eighths of an inch in thickneſs, and free from ſap, and each barrel bound 
with ſixteen ſufficient hoops, and branded with the maker's name and the 
place of his abode. /. 3. | 

Examining and 2. And before ſuch barrels ſhall be fold, they ſhall be examined by a pub- 
brandiog ve ſ- lick officer to be appointed for that purpoſe, by every city, town corporate 
or place which are already impowered to appoint weigh-maſters, which of- 
ficer to be appointed or his deputy ſhall examine fuch barrels, and upon find- 
ing them conformable to this act, the ſaid officer or his deputy is required 
to brand on the head, fide, and bottom of ſuch barrels, the firſt letter of his 
chriſtian name and his ſirname at length, with the name of the eity, town 
corporate or place, where ſuch barrels ſhall be examined, which barrels ſo 

branded ſhall be only fold in ſome publick market. 

Penalty on buy- 3. And in caſe any perſons ſhall buy or ſell barrels not branded as afore- 
er and ſeller». ſaid, or in any other place than in ſome market town, or ſhall pack up any 
herrings in any barrels made contrary to the directions of this act, or not 
branded as is hereby directed, the buyer and ſeller ſhall reſpectively for e- 
very barrel ſo fold or bought forfeit twenty ſhillings, and the perſons in whoſe 
cuſtody any herrings are found packed up for exportation in any barre)s 
contrary to the directions of this act, ſnhall forfeit twenty ſhillings, which ſe- 
veral forfeitures ſhall be recovered and applied in ſuch manner and to ſuch: 
uſes as other forfeitures herein before mentioned; 
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A warrant to levy the forfeiture for keeping engines to kill 


Salmon. 
ro the conſtable of , and to the keeper of the houſe of cor- 
1 rection at K. 
County of | ORASMUCH as A. B. of C. in the county aforeſaid, 
—to wit. was this preſent day brought before me, for having in his 


cuſtody a ſpear for killing ſalmon, and alſo engines fit for taking ſalmon- 
fry, contrary to. the form of the flatute in that caſe made and provided; and 


the ſaid A. B. hath alſo this day been duly convitted thereof, before me, upon 


the oath of C. D. of C. aforeſaid, by reaſon whereof the ſaid A. B. hath for- 
feited the ſum of twenty ſhillings : Theſe are therefore, in his Majeſty's name, 
to command you forthwith to levy the ſaid ſum of twenty ſhillings, on the 
goods and chattels of the ſaid A. B. by diftreſs and ſale thereof, rendering the 
overplus, if any be, and that you pay the ſame to the ſaid C. D. who in- 
formed me of the ſaid offence ; and for want of a ſufficient difireſs, that you 
do take and apprehend the ſaid A. B. and convey him to the ſaid houſe of cor- 


redtion at K. and there deliver him to the keeper thereof, together with this 


warrant, commanding alſo you the ſaid keeper to receive the ſaid A. B. into 
your cuſtody, and to give him due correction, according to law, and to keep 
him there to hard labour for the ſpace of fifteen days Hereof fail not at 
your perils. Given ; 


A warrant to levy the forfeiture for killing ſalmon with nets, be- 
ft ween the firſt of Auguſt, and firſt of February. 


To the conſtable of- i 


County of F ORAS MUCH as it hath been duly proved before me this 
—to wit. 5 day, upon oath, that A. B. of C. in the county aforeſaid, 


did, on the firſt day of November laft at C. aforeſaid, take [or kill] with a 


net, [or, engine ] one ſalmon, contrary to the form of the ſtatute in that caſe 
made and provided, whereby he hath forfeited the ſum of twenty ſhillings, and 


the ſaid net [or, engine] theſe are therefore, in his Majeſty's name, to command 


you, forthwith to ſeize the ſaid net, [or, engine] and ſell the ſame; and alſo 
to levy the ſaid ſum of twenty ſhillings on the goods of the ſaid A. B. by 
aiftreſs and ſale thareof,, rendering the overplus; and that you pay one moiety 
of the ſaid twenty ſhillings, and one moiety of the money ariſing by the ſale of 
the ſaid net [or, engine] o C. D. of C. aforeſaid, who informed me of 
the ſaid offence, and the other motety to the church wardens of the pariſh 
% C. aforeſaid, for the uſe of the poor of the ſaid pariſh. Hereof fail not. 


Ve n | 


4 
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A warrant to levy the forfeiture for fiſhing with the face diſguiſed, 


and to the keeper of the houſe of cor- 
rection at K. 


To the conſtable of 


o 

County of ? ORASMUCH as it hath this day been duly proved 
— to wit. F before me upon oath, that A. B. of C. in the county 
aforeſaid, was, on the ſecond day of this inflant Auguſt, fund fiſhing at C. 
aforeſaid, with his face diſguiſed, [or, found in, upon, or near the river C. 
with his face diſguiſed] contrary to the form of the ftatute in that caſe made 
and provided, whereby he hath forfeited the ſum of forty ſhillings : theſe are 
therefore, in his Majeſty's name, to command you forthwith to levy the ſaid 
ſum of /orty ſhilling on the goods and chattels of the ſaid A. B. by diſtreſs 
and ſale thereof, rendering the overplus , and that you pay one moiety thereof 
to C. D. of C. aforeſaid, who informed me of the ſaid offence, and the other 
moiety to the church wardens of the pariſh of C. aforeſaid, for the uſe of the 
poor of the ſaid pariſh. And if no ſufficient diſtreſs can be found, you are 
hereby required to take and apprehend the ſaid A. B. and'commit him to the 
cuſtody of the keeper of the ſaid houſe of correction: and you, the ſaid keeper, 
are hereby required to take the ſaid A. B. into your cuſtody, and to keep him at 
hard labour, with due correction, for the ſpace of thirty one days. Hereof fail 
not at your perils. Given 


A warrant to levy the forfeiture for killing twelve ſalmon-fry in 
| one day in March, 


To the conſtable of 


, and to the keeper of his Majeſty's gaol 
at K : 


County of Oraſmuch as it hath been this been day duly proved before 
—to wit. 5 me, upon oath, that A. B. of C. in the county aforeſaid, did, 


in one day, to wit, on the tenth day of March laſt, at C. aforeſaid, take [or kill] 


twelve ſalmon-fry, contrary. to the form of the flatute, whereby he hath for- 
feited the ſum of ten ſhillings : theſe are therefore, in his Majeſty's name, to 
command you forthwith to levy the ſaid fum of ten ſhillings on the goods of 
the ſaid A. B. by diſtreſs and ſale thererf, rendering the overplus ; and that you 
pay one moiety thereof to C. D. of C. aforeſaid, who informed me of the ſaid cf, 
fence, and the other moiety to the church wardens of the pariſh of C. aforeſaid, 
for the uſe of the poor of the ſaid pariſh, and if no ſufficient diſtreſs can be had, 
you are hereby required to take and apprehend the ſaid A. B. and commit him to 
the cuſtody of the keeper of the ſaid gaol at K. to be kept there for nine days : 
and you the ſaid keeper are hereby required to take the ſaid A. B. into your 
cuſtody, and to keep. him for the ſpace of nine days e hereof fail not at your perits. 
Given 


A 
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A warrant to levy the forfeiture for drudging for oyſters be- 
tween the firſt of May, and the twentieth of Augu/t. | 


To the conſtable of 


, and to the keeper of. his Mjaeſty's 
gaol at & 


County of ? W HERE A8, complaint was made upon oath before me, 
—to wit. that A. B. of C. in the county aforeſaid, did, at C. a- 
foreſaid, between the firſt day of May, and the twentieth day of Auguſt, in 
this preſent year, 19 wit, on the firſt day of July laſt drudge for oyſters, con- 
trary to the form of the ſtatute in that caſe made and provided; and it having 
alſo been proved before me this day upon oath, that the ſaid A. B. was duly 
ſerved with a ſummons to appear before me, to anſwer the premiſſes, and he, 
having neglected to appear, I proceeded this day to examine the ſaid complaint, 
and it having been duly proved before me, by the oaths of C. D. of E. and F. G. 
of H. in the county aforeſaid, that the ſaid A. B. is guilty of the ſaid offence, 
whereby he hath forfeited the ſum of forty ſhillings : theſe are therefore, in 
his Majeſty's name, to command and require you forthwith to levy the ſaid ſum 
of forty ſhillings on the goods of the ſaid A. B. by diftreſs and ſale thereof, 
returning to him the overplus, if any be; and that you pay one motety thereef 
to the ſaid C. D. who informed me of, and proſecuted the ſaid A. B. for the 
ſaid offence, and the other moiety to the church wardens of the pariſh of C. a- 
foreſaid, where the ſaid A. B. lives, for the uſe of the poor of the ſaid pariſh; 
and if no ſufficient diſtreſs can be had, you are to take and apprehend the ſaid_ 
A. B. and deliver him ſafely to the ſaid keeper of his Majeſty's gaol, at K. a- 
foreſaid, there to remain for the ſpace of thirty days, unleſs he ſhall ſooner 
pay the ſaid penalty : and you, the ſaid keeper, are hereby required to take the. 
ſaid A. B. into your cuſtody, and him ſafely to keep during that time, unleſs 
he ſhall ſooner pay the ſaid penalty : hereof fail not. Given 


A warrant to ſearch for and ſeize fiſhing-nets, 


To the conſtable of 


County of 7 HEREAS complaint hath this day been made unto me, 
—to wit. upon oath, by A. B. of C. in the county aforeſaid, that. 
ſeveral trouts, and other fiſh have been lately taken out of the river of C. a- 
foreſaid, belonging to the ſaid A. B. as owner of the royalty thereof, and ſup- 
poſed to be taken by ſome idle perſons in your pariſh and that. ſeveral per- 
ſons within your pariſh do keep nets, leaps, and other inſtruments and engines, 
for the deſtruction of fiſh, who are nos qualified by law, to keep or have the 
Jame, and contrary to the flatute, in that caſe made and provided theſe are 
therefore to command you 10 enter into and ſearch the houſes, out-houſes, and 

other ſuſpected places, of all ſuch perſons, within your ſaid pariſh, whom 
you ſoall juſtly ſuſpect, or be informed, to have any nets, or other inſtruments 

| or 
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or engines, for taking or deſtroying of fiſh, and to ſerze the ſame, wherever 
you ſhall find them; and to bring the perſon or perſons, in whoſe houſe or 


Poſſeſſion they ſhall be found, before me, or ſome other of his Majeſty's juſtices 


of the peace for this county, to be dealt with according to law. Given — 


Foxcible entry and detainet. 


ORCE in the common law, is moſt commonly taken in ill part, for un- 


F lawful violence. 1 Inſt. 161. BET 
It ſeems that at the common law, a man diſſeiſed of any lands or tene- 


ments, if he could not prevail by fair means, might lawfully regain the poſ- 


ſeſſion thereof by force, unleſs he were put to a neceſſity of bringing his ac- 


tion, by having neglected to re- enter in due time; and it ſeems certain, 
that even at this day, he who is wrongfully diſpoſſeſſed of his goods, may 
juſtify the retaking of them by force from the wrong doer, if he refuſe to 
re-deliver them; Br the violence which happens thro' the reſiſtance of the 
wrongful poſſeſſor, being originally owing to his own fault, gives him no juſt 
cauſe of complaint, inaſmuch as he might have prevented it by doing as he 
ought. 1 Haw. 140. ; | 

But this indulgence of the common law, in ſuffering perſons to regain. 
the lands they were unlawfully deprived of, having been found by expe- 
rience to be very prejudicial to the publick peace, by giving an opportuni- 
ty to powerful men under the pretence of feigned titles, forcibly to eject 
their weaker neighbours, and alſo by force to retain their wrongful poſ- 
ſeſſions, it was thought neceſſary by many ſevere laws to reſtrain all per- 
ſons from the uſe of ſuch violent methods of doing themſelves juſtice. 
1 Haw. 141. | 

However even at this day, in an aclion of forcible entry grounded on 
thoſe laws, if the defendant make himſelf a title which is found for him, 
he ſhall be diſmiſſed without any inquiry concerning the force; for 
howſoever he may be puniſhable a? the &ing's ſuit, for doing what is 
prohibited, by ſtatute, as a contemner of the laws, and diſturber of the 
peace, yet he ſhall not be liable to pay any damages for it to the plaintiff, 
whoſe injuſtice gave him the provocation in that manner to right himſelf 


1 Haw. 141. | 
Since therefore offences of this nature are made ſuch, not by the com- 


mon law, but by ſtatute (after having premiſed, that hey who keep poſſe/ 

n with force, in lands and tenements, whereof they or their anceſtors, or- 
they whoſe eftate they have in the ſame, have continued their poſſeſſion in the 
Same, by three whole years next before without interruption, ſhall not be en- 


damaged by force of any of the ſtatutes concerning forcible entry, 8 H. 6. 
c. 9. f. 7, 1 Haw, 152.) I ſhall conſider thoſe ſeveral ſtatutes, with the in- 


terpretation that hath been put upon them, under the following heads : 


L What 


Foꝛtible entry and detainer. 


IJ. What is a forcible entry. 

I. What is à forcible detainer. | 

II. How the ſame are puniſhable by action at law. 
IV. How puniſhable at the general ſeſſions. 
V. How puniſhable by one juſtice. 

VI. How pumſhable on a certiorari. 

VII. How puniſhable as @ riat. 


I. What is a forcible entry. 


By the 5 R. 2. c. 8. None ſpall make any entry into any lands or tenements 


(or benefices of holy church, 15 R. 2. c. 2. or other poſſeſſions, 8 H. 6. c. . 
. 2.) but where entry is given by the law, and in ſuch caſe nos with ſtrong 
hand, nor with multitude of people, but only in peaceable and eaſy manner; on 
pain of impriſonment and ranſom at the king*s will. 


Or other poſſeſſions] It ſeems clear, that no one can come Within the dan- 


er of theſe ſtatutes, by a violence offered to another in reſpect of a way, or 


ſuch like eaſement, which is no poſſeſſion. And there ſeems to be no good 
authority, that an indictment will lie in this caſe for a common, or office. 1 


Haw. 146 5. 


Not with ſtrong hand, nor with multitude of people] It ſeems certain, that 
if one who pretends a title to lands, barely go over them, either with or 
without a great number of attendants, armed or unarmed, in his way to the 
church or market, or for ſuch like purpoſe, without doing any act, which 
either expreſly or impliedly amounts to a claim of ſuch lands, he cannot be 


faid to make an entry thereinto. 1 Haw. 144. 


But it ſeemeth, that if a perſon enter into another. man's houſe, or 
ground, either with apparent violence offered to the perſon of any other, 
or furniſhed! with weapons or company, which may offer fear, tho' it: 


be but to cut, or take away another man's corn, graſs, or other: goods, 


or to fell or crop wood, or do any other like treſpaſs, and tho* he do 
not put the party out of his poſſeſſion, yet it ſeemeth to be a forcible entry. 


Dalt. c.. 126. 


But if the entry were peaceable, and after ſuch entry made, they cut or 


take-away any other man's corn, graſs, wood, or other goods, without ap- 
parent violence or force; tho* ſuch acts are counted a diſſeiſin with force, 
yet they are not puniſhable as forcible entries. Dal. c. 126. 

But if he enter peaceably, and there ſhall by force or violence cut'or take 


away any corn, graſs, or wood, or ſhall forcibly or wrongfully carry away. 
any other goods there being; this ſeemeth to be a forcible entry puniſhable 


by. theſe ſtatutes. Dall. c. 126. 
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So alſo ſhall thoſe be guilty of a forcible entry, who having an eſ- 
tate in land, by a defeaſible title, continue with force in the poſſeſſion 
thereof, after a claim made by one who had a right of entry thereto. 
1 Haw 145. | 

But he who barely agrees to a forcible entry made to his uſe, without his 
knowledge or privity, ſhall not be adjudged to make an entry within theſe 
ſtatutes, becauſe he no way concurred in, or promoted the force. 1 Har. 
145. 
"Rad, in general, it ſeemeth clear, that to denominate the entry forcible, 
it ought to be accompanied with ſome circumſtances of actual violence, or 
terror; and therefore that an entry which hath no other force than ſuch as is 
implied by the law, in every treſpaſs whatſoever, is not within theſe ſtatutes, 
1 Haw. 145. | | 

As to the matter of violence; it ſeems to be agreed, that an entry may 
be forcible, not only in reſpect of a violence actually done to the perſon of 
a man, as by beating him if he refuſe to relinquiſh his poſſeſſion, but alſo 


in reſpect of any other kind of violence in the manner of the entry, as by 


breaking open the doors of a houſe, whether any perſon be in it or not, 
eſpecially if it be a dwelling houſe, and perhaps alſo by any act of outrage 
after the entry, as by carrying away the party's goods ; but it ſeems that au 
entry is not forcible, by the bare drawing up a latch, or pulling back the 
bolt of a door, there being no appearance therein of being done by frong 


hand, or multitude of people; and it hath been holden, that an entry into a 


houſe thro'ꝰ a window, or by opening a door with a key, is not forcible. 1 
Haw. 145. | 

In reſpect of the circumſtances of terror; it is to be obſerved, that where- 
ever a man, either by his behaviour or ſpeech, at the time of his entry, gives 
thoſe who are in poſſeſſion juſt cauſe to fear, that he will do them ſome bodily 
hurt if they will not give way to him, his entry is eſteemed forcible, whether 
he cauſe ſuch a terror, by carrying with him ſuch an unuſual number of at- 
tendants, or by arming himſelf in ſuch a manner, as plainly intimates a de- 
ſign, or by actually threatning to kill, maim, or beat thoſe who ſhall continue 


in poſſeſſion, or by giving out ſuch ſpeeches, as plainly imply a purpoſe of 


uſing force, as if one ſay that he will keep his poſſeſſion in ſpite of all men, or 


the like. 1 Haw. 145. 


But it ſeems that no entry ſhall be judged forcible, from any threatning to 
ſpoil another's goods, or to deſtroy his cattle, or to do him any other ſuch like 


damage, which is not perſonal. 1 Haw. 146. 


However it is clear, that it may be committed by a ſingle perſon, as well 


as by twenty. 1 Haw. 146. 


But nevertheleſs all thoſe who accompany a man, when he makes a forcible 


Os ſhall be judged to enter with him, whether they actually come upon 
the lands or not, 1 Haw. 144. | 


I] What 


Fozcible entry and detainer. 


I. What is a forcible detainer. 


It ſeemeth certain, that the ſame circumſtances of violence or terror 
which will make an entry forcible, will make a detainer forcible alſo. 
And a detainer may be forcible, whether the entry were forcible or not. 
1 Haw. 146. 


IL. How they are puniſhable by action at law. 


F any perſon be put out or difſeiſed of any lands or tenements in forcible 
manner, or put out peaceably, and after holden out with ſtrong hand the par- 
ty grieved ſhall have afſize of novel diſſeiſin, or a writ of treſpaſs againſt the 
diſſerſor ; and if he recovers, be ſhall have treble damages, and the defendant 
moreover ſhall make fine and ranſom to the king. 8 H. 6. c. 9. 1. 6. 


The party grieved ſhall have affize, &c.] But this action, being at the ſuit 
ef the party, and only for the right, is only where the entry of the defen- 
dant was not lawful, for if a man entereth with force, where his entry is 
lawful, he ſhall not be puniſhed by way of action; but yet he may be in- 
dicted upon the ſtatute, for the indictment is for the force, and for the king, 
and he ſhall make fine to the king, altho* his right be never ſo good. Dali. 
c. 129. 


Treble damages] And this he ſhall recover, as well for the mean occupa- 
tion, as for the firſt entry: and albeit he ſhall recover treble damages, yet 
he ſhall recover coſts, which ſhall be trebled alſo; for the word damage in- 
cludeth coſts of ſuit. 1 nf, 257. 


IV. How puniſhable at the general ſeffions. 


The party grieved, if he will loſe the benefit of his treble damages and 
coſts, may be aided and have the aſſiſtance of the juſtices at the general ſeſ- 
frons, by way of indictment (A) on the ſtatute of 8 H. 6. Which being found 
there, he ſhall be reſtored to his poſſeſſion, by a writ of reſtitution granted 
out of the ſame court to the ſheriff. Dall. c. 129. | ; 

In the caption af which indictment, it will be ſufficient to ſay, juftces af- 
Signed to keep the peace of our lord the king, without ſhewing that they have 
anthority to hear and determine felonics and treſpaſſes; for the ſtatute en- 
ables all juſtices of the peace, as ſuch, to take ſuch indictments. 1 Haw. 
147. 

And the tenement in which the force was made, muſt be deſcribed with 
convenient certainty; and muſt ſet forth that the defendant actually entred, 
and ouſted the party grieved; and continueth his poſſeſſion at the time of 
finding the indictment; otherwiſe he cannot have reſtitution, becauſe it doth 
not appear that he needeth it. 1 Haz. 147, 149, 150. 


Nn But 
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impriſonment and fine to the king. 15 K. 2. c. 2. 


juſtice to enter, it ſeems he may break open the houſe, to remove the force. 
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But if a man's wife, children, or ſervants, do continue in the houſe or 
upon the land, he is not ouſted of his poſſeſſion; but his cattle being upon 
the ground do not preſerve his poſſeſſion. Dall. c. 132. 

An indictment for forcible entry was quaſhed, for not ſetting forth, that 
the party was ſeiſed or diſſeiſed, or what eſtate he had in the tenement; for 
if he had only a term for years, then the entry muſt be laid into the free- 


hold of A. in the poſſeſſion of B. 3 Sa. 169. | 
V. How puniſhable by one juſtice. 


1. For a more ſpeedy remedy, the party grieved may complain to any 
one juſtice; or to a mayor, ſheriff, or bailiff, within their liberties, 8 F. 6, 
c. 9. 

A But altho' one juſtice alone may proceed in ſuch caſes, yet it may be 
adviſeable for him, if the time for viewing the force will ſuffer it, to take 
to his aſſiſtance one or two more juſtices. 

3. Concerning which power of one juſtice, it is enacted as follows: 

After complaint made to ſuch juſtice, by the party grieved, of a forcible entry 
made into lands, tenements, or other poſſeſſions, or forcible holding thereof, he 
fhall within a convenient time, at the cofts of the party grieved (without any 
examining or ſtanding upon the right or title of either party) ate ſufficient 
pawer of the county, and go to the place where ſuch force is made. 15 R. 2. 
£3; TF-6.- 0 9. £2. Dec. 44 Fs 


Complaint by the party grieved] Yet theſe words do not inforce any 
neceſſity of ſuch a complaint; for it is holden, that the juſtice may and 
ought to proceed, upon any information or knowledge thereof whatſoever, 
tho' no complaint at all be brought unto him, by any party grieved thereby. 


Lamb. 147. | 


Power of the county] All people of the county, as well the ſheriffs as o- 
ther, ſhall be attendant on the juſtices, to arreſt the offenders; on pain of 


4. And if the doors be ſhut, and they within the houſe ſhall deny the 


Dalt. c. 44. 
5. And if after ſuch entry made, the juſtice ſhall find ſuch force; he ſhall 


cauſe {ne offenders to be arreſted. iz; R. 2, C. . H. 6. c. . . 

6. He ſhall alſo zake away their weapons and armour, and cauſe them to be 
appraiſed, and after to be anſwered tothe king as forfeited, or the value there- 
of. $3832 | 

7. Alfo ſuch juſtice ought to make à record (B) of ſuch force by him view- 
ed; which record ſhall be a ſufficient conviction of the offenders, and the 
parties ſhall not be allowed to traverſe it: and this record, being made out 
of the ſeſſions by a particular juſtice, may be kept by him; or he may 
make it indented, .and certify the one part into the king's bench, or leave it 
with the clerk of the peace; and the other part he may keep himſelf, For 
this view of the force by the juſtice, being a judge of record, maketh his 
record thereof, in the judgment of the law, as ſtrong and effectual, as 5 the 

| 1 offenders 
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offenders had confeſſed the force before him; and touching the reſtraining 
of traverſe more effectual, than if the force had been found by a jury, up- 
on the evidence of others. (That is, as to the fine and impriſonment, but 
not as to reſtitution.) 15 R. 2. c. 2. Dalt. c. 44. 

8. Aud the offenders, being arreſted (as before is ſaid), ſhall be put in the 
next gaol, (C) there to abide con vict by the record of the ſame juſtice, until they 
have made fine and ranſom to the king. 15 R. 2. C. 2. 


Shall be put in the next gaol] It is ſaid, that the juſtice hath no power to 
commit the offender to gaol, unleſs he do it upon his own view of the fact, 
and not upon the jury finding the ſame afterwards. Dalt. c. 44. 1 Haw. 
142. 
And if ſuch offenders, being in the houſe at the coming of the juſtice, 
ſhall make no reſiſtance, nor make ſhew of any force, then the juſtice can- 
not arreſt or remove them at all upon ſuch view. Dall. c. 44. 

But howſoever, if the force be found afterwards, by the inquiry of the 
jury, the juſtices may bind the offenders to the peace; and if they be gone, 
he may make his warrant to take them, and may after ſend them to the 
gaol, until they have found ſureties for the peace. Dall. c. 44. 

Note; Mr. Dalton in this place ſays good bebaviour, which J have pre- 
ſumed to alter to he peace, as deeming it much the ſafer; and not being 
ſufficiently ſatisfied concerning the power of a juſtice of the peace to bind 
to the good behaviour in the like caſes, which power Mr. Dalton hath en- 
larged more than all other authors, without any aſſiſtance from the commit- 
ſion of the peace, or any act of parliament, other than had been for above 


200 years before. 


Until they have made fine] H. 1 G,2. K. and Sir Edm. Ellewell. He was 
brought up upon a habeas corpus, with a return of the cauſe of his commit : 
ment, which was upon a conviction of forcible entry and detainer. And it 
being moved to diſcharge him upon exceptions to the commitment, the 
court refuſed to enter into the conſideration of them, till the conviction was 
likewiſe regularly removed before them. But by conſent he was bailed in 
the mean time. And this term the conviction being before the court, it 
appeared that there was no fine ſet by the juſtices, and it was therefore 
moved to be quaſhed. It was agreed on both ſides, that there ſhould be a 
fine; but it was inſiſted, that it being now before the king's bench by a cer- 
tiorari, they might ſet the fine. But by the court, We are not to execute 
the judgment of an inferior court. The conviction 1s to be upon view, afid 
they who view the nature of the force are the propereſt judges what fine to 
ſet; and though a certiorari ſhould. come before the fine is ſet, yet it would 
be no contempt in the juſtices to compleat their judgment by. ſetting one. 
Lambard indeed was of opinion, that the juſtices could not ſet the fine at 
all; but upon what foundation we can never imagine. The juſtices are not 
bound to do it upon the ſpot, but may take a reaſonable time to conſider of 
the fine; becauſe by the words of the act, the commitment is to be, till he 
has paid the fine. The conviction muſt be quaſhed, and the defendant diſ- 


charged. Sr. 794. L. Raym. 1515. Sefſ. C. V. 1. 289. | 
9 88 5 Ard 
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And the ſame was likewiſe ſolemnly reſolved in Leigbton's caſe; and that 
the juſtice may aſſeſs the ſame, either before the commitment or after, 1 
Haw. 142. | 

And So fine muſt be aſſeſſed upon every offender ſeverally, and not upon 
them jointly; and the juſtice ought to eſtreat the fine, and to ſend the eſtreat 
into the exchequer, that from thence the ſheriff may be commanded to levy 
it for his majcſty's uſe. Dall. c. 44. | 

But upon payment of the fine to the ſheriff, or upon ſureties found (by 
recognizance) for the payment thereof, it ſeemeth that the juſtice may de- 
liver the offenders out of priſon again at his pleaſure. Dalt. c. 44. 

9. And ſo much concerning removing the force: But the party ouſted 
cannot be reſtored to his poſſeſſion by the juſtice's view of the force; nor un- 
leſs the ſame force be found by the inquiry of a jury. 

Concerning which it is enacted as follows: And tho' that the perſons mak- 
ing ſuch entry be preſent, or elſe departed before the coming of the juſtice ; he may 
„„ g in ſome good town next to the tenements fa entred, or in ſome 
other convenient place by his diſcretion (and that, tho' he go not to ſee the 


place where the force is; Dalt. c. 44.) have power to enquire by the people of 


the county, as well of them that make ſuch forcible entry, as of them which 
hold the ſame with force. 8 H. 6. c. g. ſ. 3. | 

10. In order to which, the juſtice ſhall make his precept (D) to the ſheriff, 
commanding him in the king's behalf, to cauſe to come before him, ſufficient and 
indifferent perſons, dwelling next about the lands ſo entred, to enquire of ſuch 
entries; whereof every man ſhall have lands or tenements of 40s. a year, above 
reprizes. And the ſheriff ſhall return iſſues on every of them, at the day of the 


firſt precept returnable 208. and at the ſecond day 408. and at the third 100s. 


and at every day after double. And the ſheriff making default, ſball, on convic- 
tion before the ſame juftice, or before the judge of aſſize, forfeit 201. half tothe 
king, and half to him who ſhall fue, with cofts, and moredver ſhall make fine 
and ranſom to the king. 8 H. 6. c. 9. 1. 4, 5. 


Before the ſame juſtice] And the juſtice may proceed againſt the ſheriff for 

this default, either by bill at the ſuit of the party, or by indictment at the 
ſuit of the king. Dalt. c. 44. 
11. And the defendant alſo, if he is not preſent, ought to be called to an- 
{wer for himſelf, for it is implied by natural juſtice, in the conſtruction of 
all laws, that no one ought to ſuffer any prejudice thereby, without having 
firſt an opportunity of defending himſelf. 1 Haw. 1 54. 

12. And it ſeems to be ſettled at this day, that if the defendant tender a 
iraverſe of the force, the juſtice ought not to make any reſtitution, till the 
traverſe be tried. 1 Haw. 154. 

13. By the act 10 Car. 1. /eff. 2. cap. 13. /ef. 1. The defendant may alſo 
plead three years poſſeſſion; whereby it is enacted, that no reſtitution upon an in- 
dietment of forcible entry, cr holding with force, ſhall be made, if the perſon in- 
dicted have had the occupation, or been in quiet poſſeſſion for three years together 
next before the indiftment found, and his eftate therein not determined; and re/- 
titution ſhall ſtay till that be tried: and it is found againſt the party indicled, 
he ſhall pay ſuch cofts and damages gs the judges or juſtices ſhall aſſeſs, to be re- 


covered 
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Eliz. cap. 11. 
And it hath been holden, that the plea of fuch poſſeſſion is good, with- 


out ſhewing under what title, or of what eſtate ſuch poſſeſſion was; becauſe 
it is not the title, but the poſſeſſion only, which is material in this caſe. 1 
Haw. 152. | 

14. bn it was holden by the court in Leigbton's caſe, that if the defen- 
dant ſhall either traverſe the entry or the force, or plead that he has been 
three years in poſſeſſion, the juſtice may ſummon a jury for the trial of ſuch 
traverſe, for it is impoſſible to determine it upon view; and if the juſtice 
have no power to try it, it would be eaſy for any one to efude the ſtatute by 
the tender of ſuch a traverſe, and therefore by a neceſſary conſtruction the 
juſtice muſt necds have this power as incidental to what is expreſly given 
him. 1 Haw. 142. 

15. And this traverſe muſt be tendered in writing, and not by a bare de- 
nial of the fact in words; for thereupon a venire facias muſt be awarded, a 
jury returned, the iſſue tried, a verdict found, and judgment given, and 
coſts and damages awarded; and there muſt be a record, which muſt be in 
writing, to do all this, and not a verbal plea. Dalt. c. 133. 1 Haw. 
| 
16. Upon which traverſe tendred, the juſtice ſhall caufe a new jury to be 
returned by the ſheriff, to try the traverſe; which may be done the next 
day, but not the ſame day. Dal. c. 133 | | 

17. And it ſeemeth, that he who tendreth the traverſe, ſhall bear all the 
charges of the trial; and not the king, or the party proſecuting. Dar. c. 
133. | 
18 And if ſuch forcible entry or detainer be found (E) before ſuch juſtice, 
then the ſaid juſtice ſhall cauſe to reſeiſe (F) the lands and tenements ſo entred 
or holden, and * reſtore the party put out, to the full poſſeſſion of the ſame. 
8H. 6. c. 9. I. 3. 


The faid jufice It ſeems to be agreed, that no other juſtices of the peace, 
except tho 


1 Haw. 152, 


Shall cauſe to reſeiſe] And the juſtice may break open the houſe by force, 
to reſeiſe the ſame ; and ſo may the ſheriff do, having the juſtice's Warrant. 


Dalt. c. 44- 


Reſeiſe] That is, ſhall remove the force, by putting out allſuchoffenders 


as ſhall be found in the houſe, or upon the lands, that entred or held with 
force. Dali. c. 130. | 'F 


And ſhall reftore the party put out] And this he may do in his own proper 


perſon; or he may make his warrant to the ſheriff to do it. Delt. c. 44. 
1 Haw. 151, 2. 

19. And by 10 Car. 1. /eff. 3. cap. 13. Ged. 2. Such judges, juſtices, 
or juftice of the peace, as may give reſtitution unts tenants of any eftate of free 


bold, may g ive the like unto tenants for term of years, tenants by copy of 12 7 0 
ro 


e before whom the indiftment ſhall be found, ſhall have any 
power either at the ſeſſions or out of it, to make any award of reftitution. 


op 
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roll, guardians by knight's ſervice, tenants by elegit, ſtatute merchant and ſtaple, 
of lands or tenements by them ſo holden, which jhall beentred upon by force, or 


holden from them by force. Eng. ſtat. 21 ac. 1. cap. 15. 
VI. How puniſhable on a certiorari. 


Although regularly the juſtices oy who were preſent at the inquiry, and 
when the indictment was found, ought to award reſtitution; yet if the re- 
cord of the preſentment or indictment ſhall b- certified by the juſtice or juſ- 
tices into the king's bench, or the ſame preſentment or indictment be re- 
moved and certified thither by certiorari, the juſtices of that court may a- 
ward a writ of reſtitution to the ſheriff, to reſtore poſſeſſion to the party ex- 

elled: for the juſtices of the king's bench have a ſupreme authority in all 
caſes of the crown. Dalt. c. 44. | | | 

Alſo where upon a removal of the proceedings into the king's bench the 
conviction ſhall be quaſhed, the court will order reſtitution to the party in- 
jured: As in the caſe of K. and Jones, M. 8 GC. A conviction of forcible. 
entry was quaſhed for the old exception of meſſuage or tenement, by reaſon - 
of the uncertainty; but the reſtitution was oppoſed, on an affidavit that Pc 
party's title (which was by leaſe) was expired ſince the conviction. But the 
court ſaid, they had no diſcretionary power in this caſe, but were bound to 
award reſtitution on quaſhing the conviction. Sr. 474. 


VII. How puniſhable as a riot. 


If a forcible entry or detainer ſhall be made by three perſons or more, it 
is alſo a riot, and may be proceeded againſt as ſuch, if no enquiry hath be- 
fore been made of the force. Dalt. c. 444. | 


A. Indictment for a forcible entry and detainer at common 
la r. 


Dublin. H E jurors for our lord the king, upon their cath preſent, that 


1 A. O. late of- in the county aforeſaid, gentleman, and B. 
O. lateof the ſame, yeoman, t9gether with divers other malefactors and diſtur- 
bers of the peace of our ſaid lord the king (whoſe names to the jurors aforeſaid 
are yet unknown) on the— day of- in the year of  thegeign of 
with force and arms, at aforeſaid, in the county aforeſaid, un- 
lawfully and injuriouſiy did enter into a certain barn and a certain orchard, 
then and there being in the poſſeſſion of one A. I. and that the ſaid A. O. and 
B. O. together with the jaid other malefactors, then and there, with force and 
arms, unlawfully and injuriouſſy did expel, amove, and put out the ſaid A. I. 
From the poſſeſſion of the ſaid barn and orchard, and the ſaid A. I. ſo as afore- 
ſaid expelled, amoved, and put out from the poſſeſſion of the ſaid barn and or- 
chard, then and there, with force and arms, unlawfully and injuriouſiy did 
keep out, and ftill dr keep out, to the great damave of him the ſaid A. I. and 
againſt the peace ¶ our ſaid lord the king, his crown and dignity. | 


; Indictment 
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Indictment on the ſtatute. 


Dublin. 9 ©} HE jurors for our lord the king upon their oath preſent, that 
A. I. late of the pariſh of ———n the county aforeſaid, gentle- 


man, on tube da | 


20 | in the————year of the reign of ———was 
poſſeſſed of a certain meſſuage, with the appurtenances, ſituate, lying, and be- 
ing in in the pariſh aforeſaid, in the county aforeſaid, for a certain term 
of years, then and ftill to come, and unexpired, and being ſo poſſeſſed thereof, 
one A. O. late 9) in the ſaid county, yeoman, afterwards, to wit, the 
ſaid day of in the year aforeſaid,. into the ſame meſſuage, with 
the appurtenances aforeſaid, in 


aforeſaid, in the pariſh and county a- 
foreſaid, with force and arms, and with ſtrong hand, unlawfully did enter, and 
the ſaid A. I. from the peaceable p:ſſeſſion of the ſaid meſſuage, with the appur- 
tenances aforeſaid, then and there, with force and arms, and with ſtrong hand, 
unlawfully did expel and put out, and the ſaid A. I. from the poſſeſſion thereof, 
fo as aforeſaid, with force and arms, and with ſtrong hand, being unlawfully 
expelled and put out, the ſaid A. O. him the ſaid A. I. from the aforeſaid 
day of- in the year aforefaid, until the day of the taking this inquiſition, 
from the poſſeſfion of the ſaid meſſuage; with the appurtenances aforeſaid, with 

orce and arms, and with ftrong hand, unlawfully and inj uriouſly then and 
there did keep out, and ftill doth keep out, to the great damage of the ſaid. A. I. 
againſt the peace of our ſaid lord the king, and againſt the form of the ſtatutes in 
that caſe made and provided. RS. | 


Note; If it is a freehold, then the party muſt be ſaid to be /z7/ed thereof 
in his demeſne as of fee; and conſequently he muſt be thereof diſſeiſed. 
otherwiſe if it is of a leſſer eſtate, of which he is not properly {aid to be /z//- 
ed, but poſſeſſed thereof at the will of the lord, according to the cuſtom of 
the manor, or the like, and then he muſt be expelled; ejected, amoved, or 


the like. 


B. Record of a forcible detainer upon view. 


Note; The books upon the office of a juſtice of the peace do generally ſet 
forth, that the record ought to be in the preſent tenſe, and not in the time 
paſt (and herewith do accord the adjudged caſes in the court of king's bench, 
Hr. 443.); yet nevertheleſs they do all exhibit the form of a record in the 
time paſt, and not in the preſent: Therefore I have taken the liberty to al- 
ter the ſame, from the record in L. Raymond of the conviction of Sir Em. 
Elwell aforeſaid, and others; adding the fine thereunto, for the want of 
which, that conviction was quaſhed. And I have given the form of a record 
of a forcible detainer, rather than of a forcible entry, becauſe the juſtice for 
the moſt part cannot be ſuppoſed to be preſent at the entry, as not having 


| knowledge thereof until after the entry is made. 


Dublin, | E it remembred, that on the 1 5th day of Sept. in the firſt year of 
70 wil. the reign of our ſovereign lord George the ſecond of Great Bri- 


tain, France, and Ireland, king, defender of the faith, and fo forth, at 
| in 
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in the county of Dublin aforeſaid, Eliz. Elwell, complained to us Sir 
E. Bettenſon, haronet, P. Burrel and W. Paſſenger, e/quires, three of the 


juſtices of cur ſaid lord the king, aſſigned to keep * in the ſaid county, 


ſet, at the parifh of 


and alſo to hear and determine divers felonies, treſpaſſes, and other miſdemean- 
org in the ſaid county committed, that Sir Edm. Elwell, late of , bar 
onet, Joleph Billers, late of ———and Daniel Monty, late of———int the 
meſſuage of her the ſaid E. E. being the manſion houſe of her the ſaid E. E. call- 
ed ————-——, ſituate within the pariſh of ——>— aforeſaid, did eu- 
ter, and her the ſaid E. E. of the meſſuage aforeſaid, whereof the ſaid E. E. 
at the time of the entry aforeſaid, was ſeiſed as of the freebald of ber the faid 
E. E. for the term of her life, 2 ejelled, expelled, and amoved, and 
the ſaid meſſuage From her the ſaid E. E. unlawfully, with firong band and 
armed power, da yet bald aud from her detain, againſt the form of the ſtatute in 


fuch caſe made and provided; whereupon the ſame E. E. then, to wit, on the 


ſaid 15th day of Sept. at the pariſh of B. aforeſaid,. prayeth of us, ſo as a- 
foreſaid being juſtices, 10 ber in this behalf that a due remedy be provided, ac- 
cording to the form of the flatute aforeſaid: | 
Which complaint aud prayer by us the aforeſaid juſtices being heard, we the 
aforefaid E. B. haronat. P. B. and W. P. eſquires, juftices aforeſaid, to the 
mefſuage aforeſaid perſonally have come, and do then and there find and ſee the 
aforeſaid Edm. E. J. B. aud D. M. the aforc/aid meſſuage, with force and 
arms, unlawfully, with firong hand and armed power, detaining, againſt the 


form of the flatute in ſuch caſe made and provided, according as ſhe the ſame 


El. E. /o as is aforeſaid bath unto us complained : Therefore it is confidered by 
us the aforeſaid juſtices, that the aforeſaid Edmund Elwell, Joſeph Billers 
and Daniel Monty, of the detaining aforeſaid with ſtrong hand, by our own 
proper view, then and there as is aforeſaid had, are convicted, and every of 
them Is convitted, according to the form of the flatuts aforeſaid : Whereupon 
we the juſtices aforeſaid, upon every of the aforeſaid Ed. E. J. B. and D. M. 
do ſet and impoſe ſeuerally a fine of 101. of good and lawful money of Great 
Britain, to he paid by them and every of them ſeverally to our ſaid ſovereign 
lord the king, for the ſaid offences; and do cauſe them, and every of them, 
then and there to be arreſted ; and the ſame Ed. E. J. B. and D. M. being 
convicted, and every of them being convicled upon our own proper view, of the 
detaining aforeſaid, with ſtrong hand as is aforeſaid, by us the aforeſaid juſ- 
tices are committed, and every of them is committed, to the gaol of our ſaid 
bord the king al- in the county of —— aforeſaid, being the next gaol 
to the meſſuage aforeſaid, there to abide reſpeftrvely, until they ball have paid 
their ſeveral fines reſpectively to our ſaid lord the king, for their reſpeclive 
offences aforeſaid. Cncerning which the premiſſes afareſaid, we de make this 
our record. In witneſs whereof, we the aforeſaid E. B. baroyer, P. B. and 
W. P. e/quires, the e, aforeſaid, to this record our hands and ſeals do 

| . aforeſaid, in the county of aforeſaid, on the 
15th day of Sept, in the fi year gforeſuid of the reign of our ſaid ſovereign 
lord the now king. 5 no | | 


C. Mittimus for forcible detainer. 
Dublin. F DWARD Haſſel, eſquire, one of the julices of our ſopereigu 
lord the king's majeſty, aſſigned to keep the peace within the ſaid 


cunty of D. and alſo io bear and determine divers felonies, treſpalſes, 18 
| other 


Foxcible entry and detainer, 


ofher miſdemeanors in the ſaid county committed; to the keeper of his majeſly's 
gaol at in the ſaid county, and to his deputy and deputies there, and 
to every of them, greeting. Whereas upon complaint made unto me this pre- 
ſent day, by A. I. of in the ſaid county, yeoman, I went immediately 
to the dwelling houſe of the ſaid A. I. at aforeſaid in the ſaid county, 
and there found A. O. late of labourer, B. O. late of the fame, 
weaver, and C. O. late of — butcher, forcibly, with ſtrong hand and 
armed power, holding the ſaid houſe, againſt the peace of our ſaid lord the 
king, and againſt the form of the flatute in ſuch caſe made and provided. 
therefore I ſend you, by the bringers hereof, the bodies of the ſaid A. O. 
B. O. and C. O. convitted of the ſaid forcible holding, by mine own view, 
teſtimony and record; commanding you in hs ſaid majeſty's name to receive 
them into your ſaid gaol, and there ſafely to keep them, and every of them 
reſpectively, until they ſhall have reſpectively paid the ſeveral ſum of 101. 
of good and lawful money of Great Britain, to our ſaid ſovereigu lord the 
king, which I have ſet and impoſed upon every of them ſeparately, for a 
fine and ranſom for their ſaid Ireſpaſſes reſpectively. Herein fail you not, 
at the peril that may follow thereof. Groen at —— aforeſaid} in the county 
aforeſaid, under my ſeal, the ——— day of —=== tin the —— year of the 
reign of our ſaid ſovereign lord king George the third. 


Note, by the forms in all the books, all the offenders ſtand committed 
until all have paid, fo as that the firſt ſhall not be diſcharged on payment 
of his own fine, but continue until all the reſt have paid likewiſe; which 
ſeems unreaſonable, and is not warratited by the ſtatute. | 


D. Precept to the ſheriff to return a jury. 


king, aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine drvers felonies, treſpaſſes and other miſdemeanors in the ſaid 
county committed; To the ſheriff of the ſaid county, greeting : on behalf of our 
ſaid lord the king, I command you, that you cauſe to come before me at 
in the county aforeſaid, on the ———— day of ——— next enſuing, ten- 
ty-four ſufficient and indifferent men, of the neighbourhood\ of —— aforeſaid, 
in the county aforeſaid, every f whom ſpall have lands or tenements of 408. 
yearly at the leaſt, above reprizes, to enquire upon their oaths for our ſaid lord 
the king, of a certain entry made with ſtrong hand (as it is ſaid) into the 
meſſuage of one A. I. at aforeſaid, in the county aforeſaid, againſt the 


Dublin, II d Aglionby, e/ſquire, one of the juſtices HF our lord the 


form of the flatute in ſuch caſe made and provided. And you are to return 


upon every of the jurors by you in this behalf to be impanelled, 2058. of iſſues 
at the aforeſaid day. And have you then there this precept. And this you 
ſball in no wiſe omit, upon the peril that ſhall thereof enſue, Witneſs the 
Jaid J. P. at in the county aforeſaid, the day r —— in the —— 
year of the retgn of | 
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The jurors oath. 


OU Hall true inquiry and preſentment make of all ſuch things as ſhall 

come before you, concerning a forcible entry [or detainer] ſaid to have 

been lately committed in the dwelling houſe of —— yeoman, at in this 

county; you ſhall ſpare ud one for favour or affectt;n, nor grieve any one for 

hatred or ill-will, but proceed herein according to the beſt of your knowledge, 
and according to the evidence that fhall be given to you: So help you God. 


The oath that A. F. your foreman bath taken on his part, you and every of 


you ſhall truly obſerve and keep on your parts: So help you God. 


E. The inquiſition, indictment, or finding of the jury. 


Dublin. X N inquiſition for our ſovereign lord the king, indented and 

A taken. at in the ſaid county, the day of 
in the year of the reign of by the oaths of — good and 
lawful men of the ſaid county, before J. P. eſquire, one of the juſtices of our 
ſaid lord the king, aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſdemeanors in the 
Same county committed, who ſay upon their oaths aforeſaid, that A. I of —— 
aforeſaid, yeoman, long fince lawfully and peaceably was ſeiſed in his demeſue 
as of fee lif it is not freehold, then fay, poſſeſſed] of and in one meſſuage, 
with the appurtenances, in — aforeſaid, in the county aforeſaid, and his 
ſaid poſſeſſion [and ſeifin] ſo continued until A. O. late of ———— yeoman, 
B. O. late of the ſame, yeoman, and C. O. late of the ſame, yeoman, and o- 
ther malefaflors unknown, the —— day of now laſt paſt, with ſtrong 
hand and armed power, into the meſſuage aforeſaid, with the appurtenances 
aforeſaid, did enter, and him the ſaid A. I. thereof diſſeiſed, and with ſtrong 
Hand expelled; and him the ſaid A. I. ſo diſſeiſed and expelled from the ſaid 
meſſuage with the appurtenances aforeſaid, from the ſaid. day o/, 
until the day of the taking of this inquiſition, with like ftron £ hand and 


armed power did keep out, and do yet keep out, to the great diſturhance of the 


peace , our ſard lord the king, and againſt the form of the Rlatute in ſuch 


caſe made and provided. 


Me whoſe names are hereunto ſet, being the 7 urors above ſaid, do upon the 
e evidences now produced before us, find the inquifition aforeſaid true. 
5 A. B. 

C. D. &c. 


Foxcible entry and detainer, 


F. Warrant to the ſheriff for reſtitution. 


Dublin. ENRY Fletcher, e/quire, one of the juſtices of our ſevereign 
lord the king, aſſigned to keep the peace in the ſaid county, and 


alſo to hear and determine divers felonies, treſpaſſes, and other miſdemeanors in 


the ſaid county committed; to the ſheriff of the ſaid county greeting : Where- 
as by an inqulſition taken before me the juſtice aforeſaid, at —— in the 
county aforeſaid, on this preſent day of in the year of 
reign of upon the oaths of and by virtue of the ſtatutes 
made and provided in caſes of forcible entry and detainer, it is found, that 
A. O. late of yeoman, and B. O. late of yeoman, on the 
day of now laſt paſt, into a certain meſſuage, with the appurtenances, 
of A. I. of aforeſaid, in the county aforeſaid, gentleman, fituate, lying, 
and being at — aforeſaid, in the county aforeſaid, with force and arms 
did enter, and him the ſaid A. I. thereof then with ſtrong hand did diſſeiſe 


and drive out, and him the ſaid A. I. thus driven out from the aforeſaid me 


ſuage with the appurtenances, from the day of - aforeſaid, to this 
preſent day of the taking of the ſaid inquiſition, with ſtrong hand and armed 
force did keep out, and do yet keep out, as by the inquifition aforeſaid more ful- 
ly appeareth of record: therefore on the behalf of our ſaid ſovereign lord the 
king, 1 charge and command you, that taking with you the power of the coun- 
ty (if it be needful) you go to the ſaid meſſuage and other the premiſſes, and 
the ſame with the appurtenances you cauſe to be reſeiſed, and that you cauſe 
the ſaid A. L. to be reflored and put into his full poſſeſſion thereof, according as 
he, before the entry aforeſaid was ſeiſed, according to the form of the ſaid 
 flatutes. And this you ſhall in no wiſe omit, on the penalty thereon incumbent, 
Gruen under my hand and ſeal at in the ſaid county, the day 


of in the — year of the reign of 


Fozeiqn ſervice. 
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cers, 


1. D the Brit. ſtat.. 23 G. 2. c. 1 F If any perſons ſhall contract with 2 arti. 


or endeavour to perſuade or ſeduce, Sc. any artificers in the manu- 


factures of Great Britain or Ireland, to go out of this kingdom, or out of 
Ireland, into any foreign country, not belonging to the crown of Great Bri- 
tain, and be convicted thereof, upon indictment or information brought in 
the king's bench at Meſiminſter, Ic. if the offence be committed in England, 
or by indictment or information in the king's bench at Dublin, if the offence 
be committed in Zreland, he ſhall for every artificer ſo contracted with or 
ſolicited, Sc. forfeit five hundred pounds, and be impriſoned in the com- 
mon gaol of the place where he ſhall be convicted for twelve months and 
until payment of the forfeiture, and in caſe of a further conviction upon a 
ſecond or other ſubſequent offence of the ſame kind, he ſhall forfeit one 
thouſand pounds for every ſuch artificer contracted with or ſeduced, Sc. by 
him, and ſuffer two years impriſonment and until payment of the forfeiture, 


. 


O O 2 2, Pro- 
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Proſecution in 2. Provided that all proſecutions for offences againſt this act Nall! be com- 
welve months. menced within twelve months after the fact committed. . 2. 

3. If any perſon in Great Britain or Ireland, ſhall upon any pretence, 
load or put on board any veſſel not bound directly to ſome place in Great 
Britain or Irelaud, or to ſome other dominions belonging to the crown of 
Great Britain, any tools or utenſils or any parts thereof uſed in or proper 
for the woollen or ſilk manufactures, he ſhall forfeit the ſame and two hun- 
dred pounds, to be recovered in any of the courts at 7Yeftminfer, Ec. or in 
any of the four courts at Dublin, Sc. . 3. 
$-izure by ary 4. Any officer of the cuſtoms in Great Britain, and of the revenue in Je- 
officer, Cc and, may ſeize and ſecure in ſome of the king's warehouſes, all ſach tools 

or utenſils prohibited to be exported, as ſhall be found on board any veſſel or 
boat, not bound directly to ſome place of Great Britain or Ireland, or to ſome. 
other of the dominions of the crown of Great Britain, and the ſame after 
legal condemnation, ſhall be publickly fold to the beft bidder ; one moiety: 
of the produce to go to the king, and the other mojety to the officer, c. 


Maſters of WR ma If the maſter of any veſſel or boat in Great Britain or Ireland; ſhalt 
knowingly permit any of the ſaid tools or utenſils prohibited to be export- 
ed, to be put on board his ſhip, Sc. he ſhall forfeit one hundred pounds, to 
be ſued for and recovered as the penalties of this act inflicted upon perſons 
exporting the ſaid tools or utenſils, and if ſuch veflel, Ge. belongs to his 
Majeſty, the captain or maſter thereof ſhall forfeit one. hundred. pounds and 
his employment, and be incapable of any office under the crown. J 5. 
Om̃cers of the 6. If any officer of the cuſtoms in Great Britain, or of the revenue in Jre- 
GO land, ſhalt take an entry outward, or ſhall ſign any ſufferance for the ſhip- 
ping or exporting of any of the {aid tools, or. ſhall knowingly permit the ſame 
to be done, directly or indirectly, he ſhall forfeit one hundred pounds and 
his office, and be incapable of any office under the crown, / 6, 
7. One moiety of the reſpective forfeitures inflicted upon offenders againft 
this act, to go to the king, and the other to the proſecutor, . 7, 
Su't within fix 8. All ſuits which ſhall be brought againſt any perſon for what he ſhall' 
* do in purſuance of this act, ſhall be commenced. within ſix months after the 
fact, and the defendant may file common bail, or enter a common appear-- 
ance, and plead the general iſſue, and if the plaintiff ſhall become nonſuit 
or ſuffer diſcontinuance, or if a verdict or judgment upon demurrer be gi- 
ven againſt him, the defendant ſhall recover treble eoſts. | 
Inliſtingin fo= ig; By the 8 G. 1. c. 9. / 11. If any fubject of his Majefty ſhall within 
zeign ſervice. this kingdom liſt or enter himſelf, or if any perſ6n ſhall inlift or ſhall pro- 
cure or prevail on any perſon being a ſuhject of his 'Majeſty to liſt and en- 
ter himſelf, or to go beyond the ſeas, or emhark in order to be liſted to 
ſerve any foreign prince, ſtate, or perſon as a ſoldier, without licence af his 
Majeſty under the ſign manual, or of the chief 1 this kingdom 
under their hands firſt obtained for liſting any of the ſuhjects of his. Majeſty 
to ſerve any ſuch foreign prince, c. or perſon as ſoldiers, every perſon ſo 
offending being thereof convicted ſnall be adjudged guilty of felony without 
denefit of clergy or of the ſtatute, 9 Ann. c. 6. | 


Tranſporting 
tools, G. 


10, All 
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16. All perſons who ſhall harbour, conceal, or entertain any ſuch offen Harbouring 
ders, knowing them to be guilty of ſuch offence, ſhall be adjudged guilty of „Henders. 
felony without benefit of clergy or of the ſaid ſtatute. /. 12, 


The preceding clauſes are continued, by Stat. 29 G. 2. c. 8.1. 2, for rwen- | 
ty one years, &c. from the end of that ſeſſion. 5 


11. And by the 11 Ges. 2. cap. 7. ſed. 1. If any ſubject of his Majeſty, Inliſting to go 
mall, within this kingdom, inliſt or enter himſelf, or ſhall go beyond the 1 255 
ſeas. and inliſt, or with an intent to inliſt or enter himſelf as a non-commiſ- 
fioned officer or private ſoldier in the ſervice of any foreign prince, ſtate, 
or potentate, o if any perſon ſhall, within this kingdom, lit or perſuade, 
entice or procure any ſubject of his Majeſty to inliſt or enter himſelf, or ſhall: 
hire or retain any ſuhject of his Majeſty, with an intent to cauſe. ſuch per- 
fon to be liſted, or to enter himſelf, or perſuade or procure any ſubject of 
his Majeſty to go beyond the ſeas, or embark with an intent to be inliſted or. 
to enter himſelf as a non-commuylianed officer ar private ſoldier in any foreign 
ſervice, without the licence of his Majeſty under the ſign manual, or. of 
the chief governors of this kingdom under their hands and ſeals, or if any _ 
perſon or perſons ſhall carry away by force out of this kingdom any ſub- b rc. 
ject of his Majeſty, with an intent to perſuade or compel ſuch perſon to in- 
liſt or enter himſelf as a non- commiſſioned officer or private ſoldier in the 
ſervice of any foreign prince, Ac. perſons ſo offending, being thereof: law- 
fully oonvicted, fhall be adjudged guilty of felony, without benefit of cler- Felany without 
gy, or of the ſtatute ꝙ Aun, cap. 6. chen. 

12. Every perſon who ſhall harbour, conceal, relieve, entertain, or tran- Aiding and aſ- 
ſport beyond the ſeas any ſuch offender, or ſhall be aiding or aſſiſting there- ſilting flo. 
in, knowing him to be guilty of ſuch offences or any of them, being there- 
of convicted, ſhall' be «<udged guilty of felony, without the benefit of 
clergy, or of the ſaid ſtatute, and may be tried, although the principal of- 
fender be not convicted or outlawed for the ſaid felony. /. 2. 

19; No papiſt orreputed papiſt ſhall be capable of ſerving as a juror upon Papiſts not to 
the trlal of any of the ſaid offenders, and it ſhall be lawful for ſuch perſons be jurors, Ce. 
who ſhall proſecute in behalf of his majeſty, to challenge any papiſt or re- 
puted papiſt, and aſſign for cauſe that the perſon ſo returned to ſerve as a 
juror, is a papiſt or reputed papiſt, which ſhall be a principal challenge, 
and the judges: before whom the ſaid offenders - ſhall be tried, ſhall allow. 
the ſame to be a legal challenge. | 

14. Where any offence againſt this act ſhall be committed out of this 8 - 
kingdom, the ſame may be alledged to be committed, and may be laidand - Om 
tried in any county in Ireland. f. 4. : 

15: In caſe any perſon fo inliſted or mveigled to go beyond the ſeas, in 2 to 
order to be inliſted as a non commiſſioned officer or private ſoldier, .in any. 
foreign ſerviee, without licence firſt had as aforeſaid, ſhall, within fourteen - 
days after ſuch inlifting or agreement to go beyond the ſeas, in order to be 
inliſted, or in caſe any perfon fo carried away by force out of this kingdom, 
to the intent to be inliſted, or that ſhall be compelled to inliſt or ſerve any 
foreign prince, Sc. as aforeſaid, ſhall within two months after their return 
to this kingdom, voluntarily diſcover, upon oath before any juſtice of the 
peace, the perſongby whom he was ſo inliſted or inveigled or carried a- 

way”. 
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way by force, ſo as they may be apprehended and convicted of the ſaid of- 
fence, ſuch perſons ſo diſcovering, ſhall be indemnified from al! penalties on 
account of the ſaid offence. /. 5. 

Proctimation 16. Moreover by the 25 Geo. 2. cap. 12. If any perſons ſhall hereafter 
apon preſent- be preſented by the grand jury at any aſſizes or general quarter-ſeſſions of 
— the peace, for having inliſted or uſed any means to ſeduce or prevail upon 
any perſon to inliſt as a ſoldier or non-commuiſſioned officer in any foreign 

ſervice, without licence of his Majeſty, under the ſign manual, or of the 

chief governors of this kingdom, under their hands firſt obtained, and ſuch 
preſentment being returned to the clerk of the council, the perſons in ſuch 
preſentments named, ſhall by proclamation from the lord heutenant.or other 

chief governors and council be proclaimed. /. 1. 

Not furrender- 17. And in caſe the perſons ſo preſented and proclaimed, for having in- 
— high trea- Jjiſted or uſed any means to ſeduce or prevail on. any perſon to inliſt as a ſol- 
; dier or non- commiſſioned officer in any foreign ſervice, without a licence, 
do not within the time limited by ſuch proclamation, render themſelves to 
ſome of the juſtices of the peace of the county, where fuch preſentment 
ſhall be made, they ſhall be from thenceforth convict of high treaſon, and 
ſuffer accordingly : and all perſons knowingly concealing, aiding, abetting, 
or ſuccouring ſuch -perſons ſo preſented. and proclaimed, after the time li- 
mited by ſuch proclamation, ſhall be guilty of felony, without benefit of the 


_ clergy, or of the ſtatute. : 
18. The printed proclamation, wherein fuch perſons are named to be 


Printed pro- 
clamation, ei- preſented by the grand jury of any county at the general aſſizes or quarter- 
ſeſſions, to- be guilty of the offence aforeſaid, ſhall be adjudged ſufficient 


evidence. J. 2. 
19. Provided, that before any grand jury ſhall preſent any perſons as 


Examination to 
be taken, c. , aforeſaid, examination ſhall be taken before ſome judge of the court of 
king's bench, judge of aſſize, or juſtice of the peace upon oath, which ex- 
amination ſhall be lodged with the clerk of the crown or peace for the county 
. or place where ſuch perſons ſhall be preſented, and a copy thereof ſhall be 
. certified, together with the preſentment, to the chief governors and council 


before the perſons ſo preſented ſhall be proclaimed. 7. . 


This aft is continued by Stat. 3 Geo. 3. cap. 20. ſect. 2. for ſeven years, 
from the firſt day of June, 1764, and to the end of the then next ſeſſion of 


parliament. | 


Landing in this 20. Alſo, by the 29 Geo. 2. cap. 5. Every perſon, being a natural born 
kingdom, c. ſubject of this kingdom, who now is, or hereafter ſhall be, an officer, ſol- 
dier, or mariner, in the ſervice of the French king, who ſhall land, or at- 
tempt to land, or ſhall be found in Zreland, or ſhall be found on board any 
ſhip, veſſel, or boat, being ſo on board with intent to land in this kingdom; 
and every perſon who ſhall within this kingdom knowingly aid, abet, con- 
ceal, comfort, or ſuccour any ſuch officer, ſoldier, or mariner, returning in- 
to this kingdom, ſhall ſtand and be adjudged guilty of felony, without be- 
nefit of the clergy, and ſhall ſuffer and forfeit as perſons attainted of felo- 


ay. : fx; 
| 21. Any 
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21. Any offence againſt this act may be tried, and the venue laid in any Venue in any 
county in this kingdom, /. 2. n 

22. If any officer, ſoldier, or mariner, now actually engaged in the ſervice Perſonsreturn- 
of the French king, ſhall, on or before the firſt day of Auguſt, 1756, re- * king- 
turn into this kingdom, with intent to become a dutiful and faithful ſubject | 
to his Majeſty, Sc. and ſurrender himſelf to any juſtice of the peace in this 
kingdom, ſuch officer, ſoldier, or mariner, ſhall be committed to the com- 
mon gaol of any county, city, or town, until the next general aſſizes, or ge- 
neral quarter- ſeſſions of the peace; unleſs ſuch officer, ſoldier, or mariner, 
can, with good and ſufficient ſureties, enter into a recognizance, in the 
uſual manner, to appear at ſuch general aſſizes, or quarter: ſeſſions of the 

eace. 

F 23. And if ſuch officer, ſoldier, or mariner, ſo returning into this And taking the 
kingdom, ſhall, at the ſaid next general aſſizes or quarter-ſeſſions, take and atis, &. 
ſubſcribe the oaths of allegiance and abjuration, in open court, ſuch officer, 
ſoldier, or mariner, ſhall from thenceforth be freed from all offences, pen- 
alties, and forfeitures, created by this act, or by any former law in this king- 
dom againſt inliſting in foreign ſervice. / | 

24. Provided, that the return of ſuch officer, ſoldier, or mariner, into this Not to reſtore 
kingdom, within the time herein before limited, and their compliance with 'v Antes Ce- 
the terms preſcribed by this act, ſhall not extend to reſtore or intitle any ſuch — - 
officer, ſoldier, or mariner, to any lands, Sc. or any money, chattels, debts, 
or ſecurities for money, or real or perſonal eſtate, or truſt eſtate, or intereſt 
in the ſame, already recovered by any proteſtant diſcoverer, or for reco- 
very of which any ſuit was inſtituted by any proteſtant diſcoverer, by virtue 
of Stat. 19 Ge. 2. cap. 7. but ſuch recovery and ſuit ſhall remain in ſuch 
plight, as if this act had never been made. / 4. 


Fozeſtalling, in grolling, and regrating. 


F e (foreftellan, or foreftallan) in the Engliſh Saxon ſignifieth pro- 
perly to market before the publick, or to prevent the public market, and 
metaphorically, to intercept in general: and ſeemeth derived from fore, 
which is the ſame as before, and falle a ſtanding place or department; from 
whence ſprang the ancient word ſtallage, which ſignifieth money paid for 
erecting a ſtall or ſtand, for the ſelling of goods in a fair 3 
Ingrofſing is from in, and groſs, great or whole: 8 

And regrating, from re, again, and the French grater, to grate or ſcrape; 
and ſignifieth the ſcraping or dreſſing of cloth or other goods, in order for 
ſelling the ſame again. 


I ſhall treat, firſt, concerning theſe offences at the common law; and, ſe- 
condly, concerning the ſame by ſtatute. 


J. Concerning theſe offences at common law. 


1. At ** law, all endeavours whatſoever to enhance the com- 
mon price of any merchandize, and all kinds of practices which have an 
apparent tendency thereto, whether by ſpreading falſe rumours, or by buy- 
ing things in a market before the accuſtomed hour, or by buying and ſelling 

| again 
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again the ſame thing in the ſame market, or by any other ſuch likes de- 
vices, are highly criminal, and puniſhable by fine and impriſonment, g 
Haw. 234, 5. 3 8 
; 2. By the common law, a merchant bringing victuals into the realm, may 
| ſell the ſame in groſs; but no perſon can lawfully buy within the realm any 
merchandize in groſs, ard ſell the ſame in groſs again, without being liable 


to be indicted for the ſame. 3 Inſt. 196. 2 
And the bare ingroſſing of a whole commodity, with an intent to ſell it 


at = unreaſonable price, is an offence indictable at common law, whether 
any part thereof be ſold by the ingroſſer or not. 1 Haw. 235. 

4. And ſo jealous is the common law of all practices of this kind, that it 
will not ſuffer corn to be ſold in the ſheaf; perhaps for this reaſon, becauſe 
by ſuch means the market is in effect foreſtalled. 1 Haw. 235. 

5. Anciently the ingroſſer and regrater were comprehended under the 
word foreſtaller; but now they are diſtinguiſhed by the ſtatute 5 & 6 Edu. 
6. cap. 14. Eng. which is either declaratory of the common law, or of the 
ancient ſtatutes (which by Poyning's act were introduced as laws of 7reland) 


by this act. 
ForeltlFng, 1. M ho ſocver ſhall buy, or cauſe to be bought, any merchandize, vidtual, 
What. | or any other thing whatſoever, coming by land or by water toward any market 


or fair, to be ſold in the ſame, or coming toward any city, port, haven, creek, 
or road, from any parts beyond the ſea to be ſold; or make any bargain, contrat! 
or promiſe, for the having or buying the ſame, or any part thereof ſo coming as 
1s aforeſaid, before the ſaid merchandize, victuals, or other things ſhall be in 
the market, fair, city, port, haven, creek, or road, ready to be fold; or ſhall 
make any motion by word, letter, meſſage, or otherwiſe, to any perſon for the 
inhancing of the price, or dearer ſelling of any thing above-mentioned, or elſe 
diſſuade, move, or flir any perſon coming to the market or fair, to abſtain or 
Forbear to bring or convey any of the things above rehearſed, to any market, 
fair, city, port, haven, creek, or road, to be ſold, as aforeſaid, Gall be 
deemed a foreflaller, En. it. 5 Ed. 6. c. 14. ſ. 1. ; 
2 2. Mhaſocver ſhall ingroſs, or get into his hands by buying, contracting, or 
Peromiſe-tałing, other than by demiſe, grant, or leaſe of land or tytbe, any corn 
growing in the fields, or any other corn or grain, butter, cheeſe, fiſh, or other 
dead victuals whatſoever, to the intent to ſell the ſame again, ſhall be deemed 
an unlawful ingriſſer. ſ. 3. | 
SAS 3. Whyfoever ſhall by any means ragrate, obtain, or get into his hands or 
Ts PIfſeſſion, in a fair or market, any corn, wine, fiſh, butter, cheeſe, candles, 
tallow, ſheep, lambs, catves, fume, pigs, geeſe, capons, hens, chickens, pig- 
' eons, conies, or other dead viclual whatfoever, that ſhall be brought to any 
fair or market to be ſold, and do ſell the ſame again in any fair or market holden 
or kept in the ſame place, or in any other fair or market within four miles there- 
of, ſhall be deemed a regrater. 1. 2. £ | 


II. Concerning theſe offences by flatute. 


1. Ordinance for bakers, &c. incerti temperis, cap. 10. No foreſtaller ſhall 


| be ſuffered to dwell in any town, who manifeſtly is an oppreſſor of the poor, 
| a publickenemy of the country, who meeting grain, fiſh, herring, or re 
| things 
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things coming to be ſold, doth make haſte to buy them before others, thirſt- 


ing after wicked gain, oppreſſing the poor, and deceiving the rich, and by 


that means gocth about to ſell the ſaid things much dearer than he which 
brought them; who cometh about merchant ſtrangers and offereth them his 
help in the ſale of their wares, and informeth them, that they may {ell 
their wares dearer than they meant to have done; he that 1s convict there- 
of the firſt time, ſhall be amerced, and ſhall loſe the thing ſo bought, ac- 
cording to thecuſtom of the town; he that 1s convict the ſecond time, ſhall 
have judgment of the pillory ; the third time, he ſhall be impriſoned and 
ranſomed; the fourth time, he ſhall abjure the town; and likewiſe they 
that give them counſel, help, or favour. | 

2. Eng. flat. 25 Edw. 3. ſtat. 4. cap. 3. The foreſtallers of wines and 


other victuals and merchandiſes that come by land or by water, if they be 


thereof attainted at the ſuit of the king or the party, before mayor, bailiff, 
or juſtices thereto aſſigned, or elſewhere in the king's court, and if they be 
attainted at the king's ſuit, the things foreſtalled ſhall be forfeit to the king, 
if the buyer hath made gree to the ſeller. And if he hath not made gree 


of all but by earneſt, the buyer ſhall incur the forfeiture of as much as the 


foreſtalled goods amount to; and if they have not whereof, then he ſhall 
have two years impriſonment, and more, at the king's will. And if he be 
attainted at the ſuit of the party, the party ſhall have one half of ſuch for- 
feit, or the price of the king's gift, and the king the other half, 


Confirmed by Eng. flat. 2 Ric. 2. ſtat. 1. cap. 2. 
3. 8 Edw. 4. cap. 2. No man (having ſufficient ſtore of corn of his own) 


ſhall buy any in the common market; nor ſhall” any called Badgers, buy 
corn at one market, and ſhortly after carry the ſame to another market, and 


ſell the ſame dearer there, upon ſuch pain as is made againſt regrators of 


the king's market. 
And none ſhall buy any corn in the common market, to ſell the ſame again 
in the ſame market, nor in any other market, upon pain to be adjudged in 
law a common regrator. | $ 
4. It is ſaid not to be ſufficient in an indictment or information, to ſay 
that the defendant bought ſo much goods, but the words of the ſtatute are 


to be purſued, which are hall engraſs or get into his hands by buying. 


But it is not neceſſary to ſet forth, that the defendant did not come by it, 
by a demiſe of land, or the like; but the defendant, if he have any ſuch 
matter to alledge, muſt give it in evidence. 1 Haw. 237, 238. 

5. From the general rules of law, thatno information for any of the ſaid 
offences can be good, without ſhewing in certain the quantity of the thing 


for which the penalty is ſuppoſed to be incurred, not only becauſe other- 


wiſe the judgment to be given on ſuch an information can never be pleaded 


in bar of any other, becauſe it cannot appear that both of them were brought 


for the ſame thing; but alſo, becauſe it cannot appear to the court what 

forfeiture the defendant ought to incur, unleſs the extent of the offence be 

ſpecially ſet forth. 1 Haw. 238. | 1 ä é 
Alſo, it hath been reſolved, that ſuch viclual only, as is neceſſary for the 


food of man, is within the ſtatute of 5 & 6 Ed. 6. and therefore that apples 
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and cherries, and ſuch like fruit are not: but that ſalt is a victual within the 
meaning of it. 1 Haw, 238. 


A. Indictment for foreſtalling. 


Dublin, HE jurors for our lord the king upon therr oath preſent, that 
A. O. late of the pariſh of in Ihe county aforeſaid, yeo- 
man, onthe———day of: iu the————year of the reign of —— ——at 


the pariſh aforeſaid, in the county aforeſaid, did buy and cauſe to be bought of 
and from one A. S. twenty oxen, for the ſum of 2001. of lawful money of Great 
Britain, as he the ſaid A. S. then and there was driving the ſaid twenty oxen to- 
wards the market of M. to ſell the ſaid, twenty oxen in the:;/aid market, and 
before the ſaid: twenty oxen were brought into the ſaid market, where the ſame- 


fbould. he fold; in contempt of our ſaid: lord the king and his laws; to the evil 


example of all others. in the like caſe offending againſt the peace of our ſaid lord. 
the king, bis crown and dignity, and:againft the form. of the ſtatute in that caſe. 
made and prouided. | 


B. Indictment for ingroſſing. 


Dublin. = HE jurors for our lord the king upon their oath preſent, that. 

A. O. late of in the county aforeſaid, yeoman, on the 
day. of in the year of the. reign. of: at- a- 
foreſaid, in the county aforęſaid, did ingroſs. and get into his hands, by buying 
of and from ane A. S. 50 quarters of wheat, to the intent to ſell the ſame again; 
to the euil example of all others in the like-caſe offending againſt the peace o 
our ſaid lord the king, his crown and dignity, L098 pigs form of the ſtatute 
in that caſe made and provided. | 


C. Indidment for regrating. 


Dublin. THE jurors for our lord the Ring upon their oath" preſent, that 
| A. O. late F the puriſb of- in the county aforeſaid; yeo-- 
man, on the day n the year of the reign of at ibe 


pariſh aforefard, in the county aforeſaid, to wit, in à certain market then and 
there holden; did buy, obtain, and get into his hands and poſſeſſion. ten geeſe and 
twenty chickens, of and from one A. S. for the ſum of 30s. of lawful money of 
Great Britain (te ſaid gecſe and chickens then being brought to the ſaid market- 
by the ſaid A S. to be ſold) and that afterwards, to wit, on the ſame: : 
day of in the year aforeſaid, he the ſaid A. O. at the pariſh aforeſaid; in 
the county aforeſaid; in the ſaid market there, unlawfully did regrate the ſaid. 
geeſe and chickens, and ſell the ſame again to one A. B. for the ſum f 40s. of 
like lawful money of Great Britain, n contempt of our ſatd lord the king and. 
bis Iaws, to the evil example of all others in the like cafe offending, againſt the- 
peace of our ſaid lord the king, and. againſt the form of the ſtatute in that caſe: 
made and provided. 
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The forfeitures for particular offences may be found under their 
reſpective titles; here it is treated of forfeitures in general. 


I. Of forfeiture of lands and goods. 
TI. Of loſs of dower. 
III. Of corruption of blood. 


T. Of forfeiture of lands and goods. 


1. T ſeems agreed, that by the common law, all lands of inheritance, Forfeiture of 
whereof the offender was ſeiſed in his own right, and alſo all rights of ld. 
entry to lands in the hands of a wrong doer, are forfeited to the king, by 
an attainder of high treaſon, and to the lord of whom they are immediate- 

ly holden, by an attainder of petit treaſon or felony. 2 Haw. 448. 

But it ſeems clear, that the lord cannot enter into the lands holden of him, 
upon an eſcheat for petit treaſon or felony, without a ſpecial grant, till it ap- 
pear by due proceſs, that the king hath had his prerogative of the year, day, 
and waſte. 2 Haw. 448. 

Concerning which year, day, and waſte, it is enacted by the 17 Ed. 2. c. 
16. that the king ſhall have the goods of all felons attainted, and fugitives, 
whereſoever they be found. And if they have freehold, it ſhall be forth- 
with taken into the king's hands, and the king ſhall have all profits of the 
ſame by one year and one day ; and the land ſhall be waſted and deſtroyed 
in the houſes, woods, and gardens, and in all manner of things, belonging to 
the ſame land. And after the king hath had the year, day, and walls, the 
land ſhall be reſtored to the chief lord of the fee, unleſs that he fine before 
with the king, for the year, day, and waſte. 

2. As to forfeiture of goods, it ſeems agreed, that all things whatſoever, porfeiture of 
which are comprehended under the notion of a perſonal eſtate, whether they gods. 
be in action or poſſeſſion, which the party hath or is intitled to, in his own 
right, and not as executor or adminiſtrator to another, are liable to ſuch for- 
feiture, in the following caſes : | pl | 

(1) Upon a conviction of treaſon or felony. 2 Haw. 450. 

5 (2) Upon a flight found before the coroner, upon view of a dead body, 

id. | 

F { 3) Upon an acquittal of a capital felony, if the party is found to have 
ed. id. | | 

(4) Alſo, a perſon indicted of petit larceny, and acquitted, yet if it be 
found he fled for it, forfeits his goods, as in caſe of grand larceny. 1 H. 

H. 530. 2 Haw. 451. | | 

But it is certain that the party may in all caſes, except that of the coro- 1 

ner's inqueſt, traverſe the finding of the flight. Alſo it ſeems agreed, that i 

the particulars of the goods found to be forfeited may be alſo traverſed. 2 j 
(AW, 451. 


* 
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(5) Upon a preſentment by the oaths of 12 men, that a perſon arreſted 
for treaton or felony, fled from, or reſiſted thoſe who had him in cuſtody, 
and was killed by them in the purſuit or ſcuffle, 2 Haw, 451. 

(6) By being waived or left by a felon in his flight, whereby he forſeits 
the goods ſo waived, whether they be his own, or the goods of others ſtolen 
by him, which ſhall not be reſtored to the right owners but upon a proper 


proſecution. 2 Haw. 451. 
(7) Alſo, a convict within clergy, forfeits all his goods, tho' he be burnt in 


the hand; yet thereby he becomes capable of purchaſing other goods. 2, 
H. H. 388, 389. | 

But on burning in the hand, he ought to be immediately reſtored to poſ- 
ſeſſion of his lands. 2. H. H. 389. | 


Forfciture up- 3. Upon outlawry in treaſon or felony, the offender ſhall looſe and forfeit 
on outlawry. as much as if he had appeared, and judgment had been given againſt him, 


Forfeiture in 


fe detendendo. 


To what time 
the forfeiture 
mall relate. 


What is to be 
done with the 
felons goods 
before forfei- 
ture. 


as long as the outlawry is in force Mood. b. 4. c. 5. 

And thoſe that tarry till the exigent, in treaſon, felony, or petit larceny, 
forfeit their goods, tho they render themſelves to juſtice, and are acquitted 
for it was a flight in law. Wood. b. 4. c. 5. 

But where the killing a man in his own defence is in the law no felony, 
there is no forfeiture, unleſs he fled ; for that is a diſtinct forfeiture, altho* 
the party be not guilty of the fact. 1 H. H. 492. 

. It ſeems agreed, that the forfeiture, upon an attainder either of treaſon 
or felony, fhall have relation to the time of the offence, for the avoiding of 
all ſubſequent alienations of the lands; but to the time of the conviction or 


flight found only, as to chatrels ; unleſs the party were killed in flying or 


reſiſting, in which caſe it 1s ſaid, that the forfeiture of the chattels ſhall re- 
late to the time of the offence. 2 Haw. 454. 

6. But tho' the goods of an offender be not forfeited, till the conviction, 
or flight found by inqueſt, yet whether they may be ſeized upon the offence 
committed, hath been controverred ; concerning which lord Hale faith 
thus: 

It ſeemeth clear, that at the common law, if a man had committed felo- 
ny or treaſon, or tho' poſſibly he had committed none, yet if he had been 
indicted, the ſheriff, coroner, or other officer, could not ſeize and carry a- 


| way the goods of the offender or party accuſed. 


Again, he could not in that caſe have removed the goods out of the cuſ- 
tody of the offender or party accuſed, and deliver them over to the conſta- 
bles, or to the villata, to anſwer for them: . 

But if the party were indicted, the ſheriff or other officer might make a 
ſimple ſeizure of them only to inventory and appraiſe them, and leave them 
to the cuſtody of the ſervants or bailiff of the party indicted, in- caſe he 
would give fecurity againſt their being embezilled, or in default thereof he 
might dehver them to the conſtable or vill to be anſwerable for them, but 


yet fo that the party accuſed and his family have ſufficient out of them for 


their livelihood and maintenance: | | 

And poſſibly the ſame law was, tho' he were not indicted, but de fatto 
had committed a felony, but with this differance, if he had been indicted, 
this kind of ſeizure might have been made, whether he committed the felo- 
ny or not: 


But 
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But in this caſe if there were no indictment, then it is at the peril of him 
that ſeizeth, if he committed not the felony : | 

And then as to the ſtatute of 1 R. 3 c. 3. it is as follows; No ſberiff' or 
other perſon ſhall take. or ſerze the goods 75 any per/on arreſted or impriſoned 
for ſuſpicion of felony, before he be convicted or attainted, or before the goods 
he otherwiſe forfeited ; on pain of double value to the party grieved: _ 

Mr. Stamford thinks this is but in affirmance of the common law, only 
that it gives a penalty: but it ſeems to be ſomewhat more than ſo, for this 

rohibits the ſeizure of the goods of a party impriſoned, tho' he were alſo in- 

dicted, but not yet convicted, where unqueſtionably the common law allow- 
ed ſuch a ſeizure, if the party or his friends did not ſecure the forth coming 
of the goods, where the party was indicted: 

But upon this ſtatute theſe things are conſiderable; 1. As to perſons at 
large, it ſeems to me (ſays he) that if they fly not, there can be no ſeizure 


at all made, whether they are indicted or not; for the ſtatute did not intend 


a greater privilege to a party impriſoned, than to him that is at large. 2. 
That if he be at large and fly for it, yet his goods cannot be ſeized and re- 


moved, whether he be indicted or not indicted. 3. That if he be indicted, 


and at large yet the goods cannot be removed, but only viewed, appraiſed 
and inventoried, in the houſe or place where they lie: 


And yet I know not how it comes to pals, ſays he, the uſe of ſeizing the. 


goods of perſons accuſed of felony, tho' impriſoned or not impriſoned, hath 


ſo far obtained notwithſtanding this ſtatute, that it paſſeth for law and com- 
mon practice, as well by conſtables, ſheriffs, and other the king's officers, 


as by lords of franchiſes, that there is nothing more uſual : 

Upon the whole, he ſays, that the opinion of my lord Coke, in his 
Isft. 228. hath truly ſtated the law, at leaſt as it ſtands upon the ſtatute of 
1 R. 3. viz. 1. That before the indictment, the goods of any perſon cannot 
be ſearched, inventoried, or in any fort ſeized. 2. That after the indict- 


ment, they cannot be ſeized and removed, or taken away, before conviction 


or attainder : 


But then it may be ſaid, to what purpoſe may they be ſearched and inven- _ 
toried after indictment, if they may not be removed, but are equally lia- 


ble to embezilling as before: 


I think (he ſays) he is not bound to find ſureties, neither hath the officer 
at this day any power to remove them in default of ſureties, and commit 
them to the vill, but only to inventory them, and leave them where he found 


them (unleſs in caſe of a ſecond capias on the 25 Ed. 3. c. 14.) for the pri- 


ſoner or party indicted may ſell them Bona fide; and if he may do fo, the 
ng of them 


vendee may take them, and the villata cannot refuſe the deliveri 
to the vendee, tho' the goods had been delivered to them : 
But there is this advantage by the viewing and appraiſing, that thereby 


the king is aſcertained what the goods are, and may purſue them that 
take or embezil, them, by information (if the party happen to be con- 
vict) and try the property with them, whether they are really ſold, 
or ſold only fraudulently without valuable conſideration, to prevent the 
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IT. Of boſs of dower. 
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Forfeiture of 1. Albeit a perſon ſhall be attainted-of felony, yet his wife ſhall not for- 

dower in felo- feit her dower. 1 Ed. 6. c. 12. J. 17. 

beste. 2. But on his attainder of any treaſon, ſhe ſhall forfeit her dower. 5 
6 Ed. 6. c. 11. /. 13. But in ſome kinds of treaſon (particularly with regard 
to the coin) there is a ſpecial ſaving of the wife's dower by ſtatute. 


II. Of corruption of blood. 


corruption of T1. It is agreed, that by an attainder of treaſon or felony, the blood is {6 
blood. far ſtained or corrupted, that the party loſes all the nobility or gentility he 
might have had before, and becomes ignoble. 2 Haw. 456. | 

2. Alfo, that he can neither inherit as heir to an anceſtor, nor have an 
heir. 2 Haw. 456. 

3. But the king's pardon, tho! it doth not reſtore the blood, yet as to if- 
ſues born after, hath the effect of a reſtitution. 1 H. H. 358. 

4. But reſtitution of blood in its true nature and extent, can only be by act 


of parliament. 1 H. H. 358. 2 Haw. 458. 


Foꝛgety. 


1. 9 R GER is an offence at common law, and an offence alſo by 
atute. 

2. Forgery at the common law, is an offence in falſly and fraudulently 
making or altering any manner of record, or any other authentick matter 
of a publick nature ; as a pariſh regiſter, or any deed, will, privy ſeal, cer- 

. tificate of holy orders, proteCtion of a parliament man, and the like 1 
Haw. 182, 184. + 0h 

As for writings of an inferior nature, as private letters, and ſuch like, the 
counterfeiting of them is not properly forgery ; therefore in ſome cafes it 
may be more ſafe to proſecute ſuch offenders for a miſdemeanor, or cheats. 
For by reaſon of the uncertainty of opinions, concerning proper forgeries at 
common law, indictments are generally brought upon ſome of the following 
ſtatutes, and very few at common law. But if the indictment is at com- 
mon law, and the offender is convicted, he may be pillored, fined, and im- 
priſoned. Wood. b. 3.  1:Haw. 184. Dt pt Ee | ; 

But as to the power of juſtices of the peace in this matter, Mr. Hawkins 
ſays, it hath been ſettled of late, that they have no juriſdiction over forgery 
at the common law; the principal reaſon of which reſolution (he ſays) as he 
apprehended, was, that inaſmuch as the chief end of the inſtitution of the 
office of theſe juſtices was for the preſervation of the peace againſt perſonal 
wrongs and open violence, and the word tre/pa/s in its moſt. proper and na- 
tural ſenſe, is taken for ſuch kind of injuries, it ſhall be underſtood in that 


ſenſe only in the commiſhon, or at the moſt to extend to ſuch other ä 
| only 
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only as have a direct and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account have been adjudged 
indictable before juſtices of the peace. 2 Haw. 40. 1 Salk 406. | 
But Mr. Barlow ſays nevertheleſs, that it ſeemeth clear, that a juſtice of 
the peace may. tike an information thereof, bind over the-informers, exa- 
mine the offender, certify his examination to the proper judges, and commit = 
him to priſon in order to abide his trial. Barl. 244. | | 
The ſtatutes that make forgery an offence are theſe that follow : 
The firſt is the act, 28 Elix. c. 3. by which F any perſon upon his own head 
and imagination, or by falſe conſpiracy and fraud with others, all wittingly, 
{ubtilly, and falſely forge or make, or ſubtilly cauſe, or willingly aſſent to be 
forged or made ; any. falſe deed, charter, or writing ſealed, court roll, or the 
will of any perſon in writing, to the intent that the eftate- of freehold ar inhe- 
ritance of any perſon, M any, lands, tenements, or hereditaments, freehold or 
copybold, or the right, title, or intereſt of any perſon in the ſame may be no- 
lifted, troubled, defeated, recovered, or charged; or ſhall pronounce, publiſh, 
or. ſhew- forth in evidence the ſame as true, knowing the ſame to be falſe or 
forged, to the intent as above (except lawyers or attornies for their clients, not 
being privy to the forgery); and ſhall be thereof convicted, either upon atti- 
on at the ſuit of the party, or otherwiſe according to the order and due courſe 
of the laws of this realm, he ſhall pay to the party double cofts and da- 
mayes, and be ſet in the pillory, and have both his ears cut off, and his no/- 
ink; lit and ſeared with a hot iron, and ſhall forfeit the profits of his land, 
during life, and be impriſoned alſo during life. 1. 2. 92 
And all juſtices of oyer and terminer, and juſtices of afſize, ſhall have 
power to inquire /, hear, and determine all offences in this act. ſ. 10. 


123 


Upon his own. head] When the proceedings were in latin, ſuper proprium. 
ſnum caput was allowed to be good upon an indictment” on this ſtatute; the 
law having more regard that the ſtatute be ſtrictly purſued, than rendered: 


into proper latin. 1 Haw. 187. 8 


Dore or make] Making a ſecond deed; and antedating it, with intent to 
make it take place of a former deed, is forgery within this ſtatute. 3 Iuſt. 


Or ſubtilly cauſe, or withngly aſſent] To cauſe; is to procure or counſel 
one to forge; to aſſent is to give his aſſent or agreement afterwards, to 
tne procurement or counſel of another; to conſent, is to agree at the 
time of the procurement or. counſel, , and ſuch is in law. a procurer. 
3 Inſt. 169. | e | ] 

But lord Hale lays, that an aſſent after the fact is committed, makes not 
the party aſſenting guilty or principal in the forging; but it muſt be a pre- 


cedent, or concomitant aſſent. 1 H. H. 684. 


Falſe -deed,” charter, or writing] It ſeems to be no way material, whether 
aforged-inſtrument be made in ſuch a manner, that if it were in truth ſuch 
as it is counterfeited for, it would be of validity or not; and upon this 
ground it hath been adjudged, that the forgery of a protection in the name 
of a member of parliament, who in truth at the time was not a member, is 
as much a crime as if he were, 1 Haw. 184. ; 

Writing 


. 
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Writing ſealed] Theſe are large words; and the making of a falſe cuſ- 
tomary of a manor in writing under ſeal, containing divers falſe cuſtoms, to 
the diſheriſon of the lord of the manor, and that the ſame had been allowed 
and permitted by the lord of the manor, which was alſo falſe, was reſolved 
to be within theſe words, a fal/e writing ſealed. 3 Inſt. 171. 


Sealed] It is required that the deed, charter, or writing muſt be ſealed, 


that is, have ſome impreſſion upon the wax; for wax, without an impreſſion, 
is not a ſeal. 3 /nft. 169. 


Court roll, or will] Here are two. writings which need not be ſealed, 
becauſe they may take effect without any ſeal, for that they be no deeds ; 


and no writing can have the force of a deed without a ſeal. 3 Iuſt. 170. 


Fill If any perſon which writeth the will of a ſick man, inſerteth a 


clauſe therein concerning the deviſe of lands, without any direction of 
the deviſor, this is forgery, altho' he did not forge the whole will. 3 1ſt. 
150. 


To the intent that the ſtate of freehold or inheritance of any perſon, of any 


lands, tenements, or hereditaments, freehold, or copybold, or the right, title, 


or intereſt of any perſon in the ſame may be moleſted, troubled, defeated, recover- 


ed, or charged] E. 4 G. 2. K. and Japbet Crooke. The defendant was con- 
victed on this ſtatute for forging a leaſe and releaſe. And the indictment 


ſets forth, that Garbut and his wife were ſeiſed in fee of certain meſſuages, 
lands, and tenements called Jawicꝶ in the pariſh of Clackton in Eſſex, and 
that the defendant intending to moleſt them and their inrereſt in the pre- 
miſſes, forged a leaſe and releaſe as from Garbut, and his wife, whereby 
they are ſuppoſed for a valuable conſideration to convey to him * all that 
* park called 7awick park in the pariſh of Clackton in Eſſex, containing 


eight miles in circumference, with all the deer, woods, Sc. thereto be- 
© longing.” It was moved in arreſt of judgment, that the premiſſes ſup- 


poſed to be conveyed, were ſo materially different from thoſe which were 
really the eſtate of Garbut and his wife, which was houſes, lands, and te- 
nements; that it was impoſſible this conveyance ever could moleſt or diſturb 


them: if it was a true deed, it could not paſs their lands at law, for want 
of a proper deſcription; and though where lands are improperly deſcribed, 


a court of equity will oblige the vendor to convey them by proper words, 
yet that is only where there is a previous contract for a fale, and they do it 


as carrying that contract into execution. The court for ſeveral terms in- 


clined ſtrongly with the objection; but this term Raymond nn declared 
that they were all of opinion to over-rule it: for by the words of the act, it 
is not neceſſary that there ſhould be a charge or a poſſibility of a charge; 
it is ſufficient that it be done with that intent, and the jury have found that 
it was done with intent to moleſt Garbut and his wife in the poſſeſſion of 
their lands. Accordingly judgment was given for the king, and the de- 
fendant had ſentence to undergo the puniſhment appointed by the act for 
forging a deed, and the ſame was executed upon him at Charing-croſs. Sr. 


Or. 
2 Pro- 


pronounce or publiſh) That is, when one by words or writing, pronoun- 
ceth or publiſheth the deed toany other as true. 3 Jaſt. 171, 


Knowing the ſame to be forged] This knowledge may come by two means; 
either of his own knowledge, or of the relation of another; for if another 
tell him it is forged, and he publiſh it afterwards as true, and it prove to be 
forged indeed, he is in danger of this ſtatute. 3 nf. 191, 1 Haw. 187. 

ut lord Hale ſays, that tho' ſuch a relation may be an evidence of fact 
to prove his knowledge, yet it is not concluſive; for perchance there might 
be circumſtances of fact, that might make the perſon relating it, or his re- 
lation, not credible: So that the knowrng muſt be upon the whole matter 
left to the jury, upon the circumſtances of the caſe. 1 H. H. 685. 


Juſtices of oyer and terminer] Albeit juſtices of the peace, by their com- 
miſſion, have power to hear and determine felonies and treſpaſſes, yet they 
are not included under the name of juſtices of oyer and terminer; for juſtices 
of oyer and terminer are known by one diſtinct name, and juſtices of the 
peace by another. 3 Inſt. 103. 

And by the ſame ſtatute it is further enacted, that / any perſon, upon his 
un head or imagination, or by falſe conſpiration or fraud with anyother, ſhall 
wittingly, ſubtilly, and falſiy forge or make, or cauſe or aſſent to be made and 
forged any falſe charter, deed or writing, to the intent that any perſon may have 
or claim any eftate or intereſt for term of years in any manors, lands, tenements, 
or hereditaments, not being copyhold, or any annuity in fee-ſimple, fee-tail, or 
for term of life, lives, or years; or any obligation, or bill obligatory, or any 
acquittance, releaſe, or other diſcharge of any debt, account, ation, ſuit, de- 
mand, or other thing perſonal; or ſhall pronounce, publiſh, or give the ſame 
in evidence as true, knowing the ſame to be falſe and forged; he ſhall, on 
conviction in like manner, pay to the party double coſts and damages, and be 
ſet on the pillory, and have one of bis ears cut off, and be mpriſoned for a 


year. ſ. 3. | | 


Obligation or bill obligatory] The forgery of a deed of gift of mere per- 
ſonal chattels, is not within this ſtatute. 1 Haw. 186. = 
And if after verdict, the N Hall releaſe the judgment or execution, or 
Suffer a diſcontinuance, it ſhall only diſcharge his own cofts and damages, and 
not the other puniſhments. 1. 6. | 
And by the ſame ſtatute it is further enacted, that if any psr/on ſball after 
con viction offend again in any of the ways above-mentioned, he ſhall be guilty 
of felony without benefit of clergy. ſ. 7, 8. | 
4. Thus ſtood the matter upon the act of 28 Elix. Afterwards by many 
ſubſequent ſtatutes (ſeveral of which were occaſional only, and adapted to 
the particular juncture and circumſtances of the time in which they were 
made, but which'are referred to and enforced by the ſubſequent ſtatutes on 


the ſame ſubje&) divers other forgeries were made felony without benefit = 
6 clergy for the firſt offence; and others had other puniſhments aſſigned | 
em. wi | 


Qq | 2 Geo. © 
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tance or receipt, either for money or goods, to the value of five pounds, 


they ſhall be excluded from the benefit of clergy, or of the ſtatute. 
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Ged. 2. cap. 4. ſe. 1. If any perſon ſhall forge or counterfeit, or procure 

to be forged or counterfeited, or willingly aſſiſt in the forging or counter- 
feiting, any deed, laſt will or teſtament, bond, writing obligatory, bill of 
exchange, promiſlory note for payment of money to the value of five pounds, 
indorſement or aſſignment of any bill of exchange, or ſuch promiſſory note 
for payment of money, or any acquittance or receipt either for money or 
oods to the value of five pounds, with intention to defraud any perſon, or 
ſhall utter or publiſh as true any forged or counterfeited deed, laſt will or 
teſtament, bond, writing obligatory, bill of exchange, ſuch promiſſory note 
for payment of money, indorſement or aſſignment of any bill of exchange, 
or ach promiſſory note for payment of money, ſuch acquittance or receipt 
either for money or goods, with intention to defraud any perſon, knowing 
the ſame to be forged or counterfeited; every ſuch perſon being thereof 
convicted, ſhall be deemed guilty of felony, and ſhall either be admitted to 
the benefit of clergy or of the ſtatue, and be burned in the hand, or ſhall be 
tranſported as other felons at the diſcretion of the court, before which ſuch 


offender ſhall be convicted. Brit. Stat. 2 Geo. 2. cap. 25. 


This act is continued by Stat. 29 Geo. 2. cap. 9. ſect. g. for twenty one years 
after the 2.5th of March, 1157, and to the end of the then next ſeſſion of 
parliament. It is alſo continued by the ſame act, ſect. 2. for twenty-one 
years from the end of that ſeſſion of parliament, and to the end of the 


then next ſeſſion. 


17 Geo. 2. cap. 11. ect. 1. If any perſons ſhall upon the act 3 Geo. 2. cap. 4, 
be indicted for felony, for falſly making, forging, or counterfeiting, or 
cauſing or procuring to be falſly made, forged, or counterfeited, or willingly 
acting or aſſiſting in the falſe making, forging, or counterfeiting, any deed, 
laſt will or teſtament, bond, writing obligatory, bill of exchange, or promiſ- 
ſory note for the payment of money to the value of five pounds, indorſe- 
ment or aſſignment of any bill of exchange or of ſuch note, or any acquit- 


with intention to defraud any perſon, and thereof be convicted or attainted, 


This act, ſo far as the ſame relates to the taking away the benefit of clergy 
in caſes relating to forgery, is continued by Stat. 29 Geo. 2. cap. 8. ſect. 
9. for twenty-one years from the 25th of March, 1758, and to the end 
of the then next ſeſſion of parliament. | 


6. And by the Brit. flat. ) Geo. 2. cap. 22. It is further enacted, by way of 
addition to the foregoing, that if any per/on ſhall falſiy make, alter, forge, or 
counterfeit, or willingly act or aſſiſt in the falſe making, altering, forging, or 
counterfeiting any acceptance of any bill of exchange, or the number or principa 
ſum of any accountable receipt for any note, bill, or other ſecurity for payment 
of money, or any warrant or order for payment of money or delivery of g99ds, 
with intent to defraud any perſon, or ſhall utter or publiſh the ſame as true, 
with intent to defraud any perſon, knowing the ſame to be falſe; —he ſpall be 
guilty of felony without benefit of clergy : and this without any faving of the 
corruption of blood, or diſheriſon of heirs. 

Warrant 


Warrant or order for payment of money or delivery of goods) In the caſe of 
Mary Mitchell, on this order, 
« Mr. Jefferys, Oct. 16. 1 753. 


« ] deſire you to let this woman have ſix yards of ordinary ſtuff, one pair 
« of ſtockings, one ſhift, one apron, one handkerchief, and I will ſee it all 


« paid for. Witneſs my hand, George May: 


Upon a conference among the judges, nine of them were of opinion, that 
this writing is not a warrant or order for the delivery of goods within the 
meaning of the act: That the words warrant or order do import, that the 
perſon giving ſuch warrant or order hath or at leaſt claimeth an intereſt in 
the money or goods which are the ſubject matter of that warrant or order; 
that he hath or at leaſt aſſumeth a diſpoling power over ſuch money or goods; 
and taketh on him to transfer the property, or cuſtody of them at leaſt, to 
the perſon in whoſe favour ſuch warrant or order is made: And tho' the pre- 
ſent caſe, and many others of the like kind, may come within the miſchiefs 
intended to be prevented by the act, yet in the conſtruction of acts ſo penal 
as this, the old rule of adhering ſtrictly to the letter muſt not be departed 
from. And the priſoner was diſcharged from the indictment which was 


brought againſt her for forging of this order, Faſt. 119. 


Game. 


E bs H E ſtatutes relating to this title are very numerous, and the ſenſe 
ſometimes a little perplexed, fo that perhaps upon a view. of the 
whole, it may ſeem, that about four or five new acts, comprehending the 
ſeveral heads here under-mentioned, and repealing all the preceding ones, 
Mp conduce to render this branch of our laws more intelligible and uſe- 
ul. OT FF 
After having firſt premiſed (in order to avoid frequent repetitions through- . 
out this whole title) that where it is enacted by ſome particular ſtatutes, that 
where any perſon for any offence againſt any law in- being at the making of 
ſuch acts for the better preſervation of the game, ſhall be liable to pay 
any pecuniary penalty or ſum of money, on conviction before a juſtice of 
the peace, the proſecutor may either proceed to recover the ſame-in ſuch 
manner, or he may ſue for the ſame (within ſuch time as is limited by 
ſuch ſtatute) by action of debt, or on the caſe, bill, plaint, or information, 
in any court of record, wherein if he recovers 'he hall have double coſts; 
And, in ſome caſes, where a moiety of the ſaid penalty by ſeveral acts is 
directed to be applied to the uſe of the poor of the parifh where the offence 
Vas committed, by reaſon whereof inhabitants of the ſaid pariſh have been 
diſallowed to give evidence; it is enacted, that it ſhall be lawful for any per- 
ſon to ſue for the whole of ſuch penalty to his own uſe, and if he recovers he 
ſhall have double coſts; ſuch action to be brought within the time limited 
after the offence committed: (This being premiſed) I will treat of this ſub- 
Ject under the followin 2 heads: | FOE | 


: 
Q 
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I. Origin of the diſtinct property in game. 
II. Certain obſervations concerning foreſts, chaſes, 
parks, and warrens. 


III. Concerning gamekeepers. 
IV. Qualification by eſtate or degree to kill game; 


with the puniſhment of perſons unqualified. 
V. Laws for preſerving the four footed game in 


particular. | 

VI. Laws for preſerving the winged game in 
1cular. 

VII, Laws for preſerving the game of fiſh in 
particular. 


Under which three laſt heads are comprehended thoſe reſtriftions which 
feem to concern all perſons whatſoever, whether qualified or not; for altho' 
a man be qualified to kill game, yet he muſt kill it in a lawful manner, 
and not in ſuch ways as tend utterly to deſtroy it. 


. Origin of the diſtinct property in game. 


Before we take notice of the ſtatutes made for the preſervation of the 
game, it may be requiſite to obſerve how the common law ſtood herein; 
which depends upon the difference made between tame and wild animals. 

The tame animals, ſuch as horſes, cows, ſheep, and the like, are ſuch 
creatures, as by reaſon of their ſluggiſhneſs and unaptneſs for motion, do 
not fly the dominion of mankind, but generally keep within the ſame paſ- 
tures and limits, and may be eaſily purſued and overtaken, if by accident 
they ſhould eſcape; and therefore the owner hath the ſame kind of property 
in them, as he hath in all other inanimate chattels, and for the violation 


thereof may bring an action of treſpaſs, 


The wild animals, ſuch as deer, hares, foxes, and ſuch like, are thoſe, 
which by reaſon of their ſwiftneſs or fierceneſs fly the dominion of man; and 
in theſe, no perſon can have a property, unleſs they be tamed or reclaimed 
by him. And as property is the power that a man hath over any other thing 
for his own uſe, and the ability that he hath to apply it to the ſuſtentation 
of his being; when that power ceaſeth, his property is loſt; and by conſe- 
quence an animal of this kind, which after any ſeizure eſcapes into the wild 
common of nature, and aſſerts its own liberty by its ſwiftneſs, is no more 
mine than any creature in the Indies, becauſe I have it no longer in my 
power or diſpoſal. | „5 


- Hence it appears, that by the common law, every man had an equal right 


to ſuch creatures as were not naturally under the power of man; and that 


the mere caption or ſeizure created a property in them. By 
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By immediate taking and killing them, they belong to ſuch perſon in 
the ſame manner as any other chattels, and cannot be taken from him; 
ſince the firſt ſeizure and caption was ſufficient to veſt the property of them 
in him.. 8 | 
Alſo by taking and taming them, they belong to the owner, as do the 
other tame animals, ſo long as they continue in this condition, that is, as 
long as they can be conſidered to haye the mind of returning to their maſ- 
ters; for while they appear to be in this ſtate, they are plainly the owner's, 
and ought not to be violated; but when they forſake the houſes and habita- 
tions of men, and betake themſelves to the woods, they are then the pro- 
perty of any man. | 
Another way of gaining property in them 1s, by incloſure; and then the 

beaſts muſt be underſtood to be mine, as the profits of the ſoil it ſelf are; 
and they can no more be taken and carried off, than any other profits of the. 
land: and therefore if deer be incloſed in a park or paddock, or conies in a 
field or warren, they become ſo much a man's own, that no one ought to 

kill or take them away. And ſince in this caſe it is the incloſure that re- 
tains them (for take away the incloſure, and they are in their natural liberty) 
therefore the party is ſaid to have right as he hath to any other profits there 
incloſed, and a diſtinct and independent right in every animal. | 

It is a mazim of the common law, that ſuch goods of which no one can 
claim any 5 do belong to the king by his prerogative; and hence 

e 


all thoſe animals feræ nature, which come under the denomination of 
Fame, are ſtyled in our laws his Majeſty's game: and that which he hath, 
e may grant to another; and conſequently another may preſcribe to have 
the ſame, within ſuch a precinct or lordſhip. And from hence cometh the 
right of lords of manors, or others, unto the game within their reſpective 
iberties. 
And upon this foundation the ſeveral acts of parliament are eſtabliſhed, 
for the preſervation of theſe ſpecies of animals; for the recreation and a- 
muſement of perſons of fortune, unto whom the king, with the advice and 
aſſent of parliament, hath granted the ſame; and to prevent perſons of in- 
ferior rank, from ſquandering that time, which their ſtation of life requireth 
to be more profitably employed. For theſe reſtrictions do not take from 
the common people any right which they ever had; but only grant unto 
ſome perſons thoſe privileges which before reſted ſolely in the king. 2 Bac. 
Ar. 612, 613. | 


II. Certain obſervations concerning foreſts, chaſes, parks, and 
warrens. 


1. A foreſt is a certain territory of woody grounds, and fruitful paſtures, Foreſt, what. 
privileged for wild beaſts and fowls of foreſt, chaſe, and warren, to reſt and 
abide there in the ſafe protection of the king, for his delight and pleaſure: 
which territory of ground ſo privileged, is meered and bounded with un- 
removable marks, meers, and boundaries, either known by matter of re- 
cord, or by preſcription ; and alſo repleniſhed with wild beaſts of venary 
or chaſe, and with great coverts of vert for the ſuccour of the ſaid beaſts 
there to abide : for the preſervation and continuance of which, there are 
particular 
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particular officers, laws, and privileges belonging to the ſame, requiſite 
for that purpoſe, and proper only to a foreſt, and to no other place. 


Manw. 143. 8 . 
Note; That vert comprehends every thing which bears green leaves in 


the foreſt. Manw. 146. 


Beaſts of foreſt. 2. Beaſts of foreſt are properly hart, hind, buck, hare, boar and wolf; 


Purlicu, what. 


but legally all wild beaſts of vegary. 1 nf. 233. 
; x Iv comes from the French, pur, clear, entire, and exempt ; and 


lieu, a place: that 1s, a 2 entire, clear, or exempt from the foreſt: 
and ſignifies thoſe grounds which Henry the Second, Richard the Firſt, or 
King 2 added to their ancient foreſts, over qther mens grounds; and 
were disafforeſted by the ſtatute of charta de foreſta. 4 Inſt. 303. Many. 


242. ; 
But nevertheleſs the purlieu as to ſome purpoſes is foreſt ſtill, and is diſ- 


afforeſted as to the particular owners of the land and for their benefit, and 


not generally to give liberty to any man to hunt the wild beaſts, and ſpoil 


the vert. And if thoſe beaſts do eſcape out of the foreſt into the purlieu, 
the king hath a property in them ſtill againſt any man, but againſt the own- 
ers of the woods and lands in which they are; and ſuch owners have a ſpe- 
cial property in them ratione loci, but yet ſo that they hunt them fairly, and 
not foreſtall them in their return towards the foreſt. Manw. 292. 

But a purlieu man may not hunt in every man's lands within the purlieu, 
but in his own lands only; and therefore if he find the beaſts of the foreſt 
in his woods or lands in the purlieu, in ſuch caſe he hath a property in them 
againſt any other man ratione ſoli (the kingly only excepted). And if he be- 

ins the hunting in his own lands, then by xeaſon of that property he may 
purſue his hunting thro' any man's woods or lands, ſo as he doth not enter 
into any foreſt, chaſe, ns or warren, And if he kill the beaſt in another 
man's land, and out of ſuch privileged place, he may take and carry away 
the ſame by reaſon of the firſt property. But if the beaſt recover the foreſt, 
he muſt call back his dogs, for they are then the king's wild beaſts again, 
And if he do not call back and rebuke his dogs, and they kill the beaſt in 
the foreſt, he is a treſpaſſer, tho' himſelf never came within the bounds 
thereof. But if in hunting towards the foreſt, the dogs faſten on it before it 
is within the bounds thereof, and the dogs ſtill hanging on are drawn by the 


deer into the foreſt, and it is killed there, then by reaſon of the firſt pro- 


Chafe, what. 


EVE 


perty which he had ratione /olr, and alſo by the purſuit and poſſeſſion thereof 
before it entred the foreſt, he may lawfully enter and take it. Manw. 194. 


4. 4 chaſe (from chaſer, to chaſe) is a privileged place for receipt of 
deer and beaſts of the foreſt, and is of a middle nature betwixt a foreſt and 
a park. It is commonly leſs than a foreſt, and not endowed with ſo many 
liberties, as officers, laws, courts; and yet is of a larger compaſs than a park, 
having more officers and game than a park. Every foreſt is a chaſe, but 
ry chaſe is not a foreſt. It differeth from a park 1n that it is not incloſed, 
for if it is incloſed, it is a good cauſe' of forfeiture; though it muſt have 
certain metes and bounds, but it may be in other mens grounds, as well as 


in one's own. Read. Game. Manw. 49. 
5. Bzaſts 


Game. 
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5. Beaſts of chaſe are the buck, doe, fox, martern, and roe. Man. Beaſts of chaſe. 


o. | ; 
. 6. A park (from the French, parquer, to incloſe) is a large parcel of Park, what. 


ground privileged for wild beaſts of chaſe by the king's grant, or by pre- 
ſcription. Read. Game. | 


7. The beaſts of park properly extend to the buck, doe, fox; but in a Beaſtscf park. 


common and legal ſenſe to all the beaſts of the foreſt. Read. Game. 


8. A park muſt be incloſed; for if it lies open, it is a good cauſe of park to be 
ſeizure into the king's hands, as a thing forfeited: and the owner cannot incloſed. 


have an action againſt thoſe that hunt in his park, if it lies open. Read. 


Game. 
9. Deer ia a park ſhall go to the heir, and not to the executor. 1 


Inft. 8. 


Deer ſhall go 


to the heir. 


10. A warren is a place privileged by preſcription or grant of the King, Warren, what. 


for the preſervation of the beaſts and fowl of the warren; viz. hares, conies, 
patridges, and pheaſants. Read. Game. 


11. A free warren may lie open, there being no neceſſity of incloſing it. Need not to be 


Read. Game. 
12. Conies in a warren (as hath been ſaid before of deer in the park) ſhall 


to the heir, and ot to the executor. 1 Inſt. 8. 

13. It is not law ful for any man to erect a park, chaſe, or warren, with- 
out a licence under the great ſeal of the king; becauſe the common law 
gives no way to matters of pleaſure, for that they bring no profit to the com- 
monwealth. 2 Inſt. 199. | 

But in the caſe of K. and Sir William Lowther, M. 12 G. There was a 
motion for leave to file an information in nature of a que warranto, againſt 
Sir William Lowther, to ſhew by what authority he had made and ſet up a 
warren, But it was denied by the court; becauſe it was of a private na- 
ture, and therefore proper to be proſecuted only in the name of the attorney 
general by information, if his Majeſty thought fit. And the like motion 
had been denied before in the caſe of the Lord Liſburn. L. Raym. 1409. 
Str. 637. | | 

Ke foreſt is the higheſt franchiſe of princely pleaſure ; the next to that 
is a free chaſe; a chaſe in one degree is the ſame as a park, only a park is 
incloſed, and a chaſe is always open; the next in degree to a free chaſe, is a 
park; and next unto a park, is the franchiſe of a free warren, Man. 
148 . p. * a 

15. A perſon may have common in a chaſe, as well as in a foreſt; but a 
foreſt is governed by the foreſt law, and a chaſe and park by the common 
law. 4 [nft. 314. Manw. 49. 

16. If I find a pheaſant in my lands, and I let my hawk fly, I may follow 
the flight into another man's land, by reaſon of the firſt property which I 
had in the pheaſant ratione ſoli; and if my hawk kill the pheaſant in another 
man's land, I may enter and take it, by reaſon of that property and. pur- 
ſuit, and in that caſe, I ſhall not be puniſhed as a treſpaſſer for taking and 
carrying away the pheaſant, but only for entering the ground. But if the 
pheaſant fly into a warren (which is a privileged place for birds of warren) 
and the kawk kill it there, the falconer ſhall not have the pheaſant, . but the 
owner of the warren. And the law is the ſame, in the caſes of all wild 


beaſts of the foreſt and chaſe, Manw. 193, 196. 
17. Not- 


incloſed. 


Conies ſhall go 


to the heir. 


Licence to 
erect 


Which of theſe 
is the higheſt 
franchiſe. 


Common in a 
chaſe. 


Treſpaſs. in 
what calc. 
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No treſpaſs in 
followin 


beaſts of prey. 


Game eſcaped 
out of the in- 
cloſure, may 
he retaken on 
freſh ſuit, 


Game. 
17. Notwithſtanding the common law allows of the hunting of foxes and 
badgers, being beaſts of prey, in another man's ground, becauſe the de- 
ſtroying of them is looked upon as a publick benefit; yet the digging and 
breaking the ground to unearth them is held to be unlawful, and the own- 
er of the ground may maintain an action of treſpaſs in that caſe. Cya. Jac, 


321. N 
18. If conies are hunted out of the warren, or deer out of the park, and 


the warrener or parker purſue them, he may retake them; for the park or 
warren is an eſtabliſhment by the publick, to look after and preſerve the 


game; for all things unoccupied, in which no man hath a civil right, are 
under the regulation of the publick : now in parks and warrens, officers are 
eſtabliſhed by authority, to have an eye over the game, and to keep it 


within the boundaries; ſo that the property is not altered by driving it out 
of the incloſures, unleſs it be alſo out of the purſuit of the officers; for as 


long as he that is thus truſted doth purſue it, it 1s not in its natural liberty, 


8 
but is till belonging to the park or warren. 2 Bac. Abr. 613. 


Who may ap- 
int a game» 
ceper. 


III. Concerning gamekeepers. 


By the act 10. . 3. c. 8. All lords of manors not under the degree 
of an eſquire, may by writing under their hands and ſeals authorize game- 
keepers within their reſpective manors or royalties, who may ſeize all ſuch 


hounds, beagles, land ſpaniels or ſetting-dogs, as with- 


guns, hounds, gray 
in the precincts of ſuch reſpective manors or royalties, ſhall be uſed by 


perſons who by this act are prohibited to keep or uſe the fame. Secl. 


14. | 
And the ſaid game-keepers or other perſons being authorized by warrant 
of any juſtice of the ſame county, may in the day-time ſearch the houſes 


or other places of any perſons by this act prohibited to keep or uſe the 


ſame, as upon good ground ſhall be ſuſpected to have any guns, hounds, 


grayhounds, beagles, land-ſpaniels or ſetting-dogs, and the ſame to ſeize 
and keep for the uſe of the lord of the manor or royalty where the ſame 


ſhall be found. 
All lords of manors ar other royalties not under the degree of an eſquire, 


may by writing under their hands and ſeals authorize game-keepers within 


their reſpective manors or royalties, who may ſeize all ſuch guns, hounds, 
grayhounds, beagles, land-ſpaniels or ſetting dogs, as within the precincts 
pf ſuch reſpective manors or royalties, ſhall be uſed by perſons who by 
this act are prohibited to keep or uſe the ſame; and the ſaid game-keep- 
ers or other perſons being authorized by warrant of any juſtice of the ſame 


county, may in the day time ſearch the houſes or other places of any per- 


ſons by this act prohibited to keep or uſe the ſame, as upon good ground 
ſhalt be ſuſpected to have any guns, hounds, grayhounds, beagles, land- 
ſpaniels or ſetting-dogs, and the fame to ſeize and keep for the uſe of the 
lord of the manor or royalty where the ſame ſhall be found. /. 14. 

All lords of manors or other royalties not under the degree of an eſquire 
or perſons ſo authorized by them, may within their reſpective manor or 
royalties oppoſe and reſiſt ſuch offenders in killing or deſtroying the game 


contrary to this act in the night-time, in the ſame manner and be 8 
indem- 


Game. 


indemnified for ſo doing, as if ſuch fact had been committed within any an- 
tient chaſe or warren. J. 15. | 

It hath been adjudged, that an authority from the lord of the manor is 
not of itſelf ſufficient for this purpoſe, but that he ought to have a warrant 


from a juſtice of the peace. Comb. 183. Carpenter and Adams. At leaſt it 


may be ſafe to have ſuch warrant, eſpecially if any houſes are to be entered 
pre” ſearched. 

For it would give too great a power to the gamekeepers, to leave it in 
their diſcretion to ſearch what places they ſhall think proper, as alſo to con- 
ſtitute them the judges whether ſuch or ſuch a perſon is or is not qualified 
to kill game. Therefore it is beſt to have a warrant from a juſtice of the 
peace, after information and oath of the offence firſt made. 


IV. Qualification by eſtate or degree to kill game ; with the pu- 
niſhment of perſons unqualified. 


1. The firſt qualification relating to the game, was in the 1 3th. year of 
the reign of R. 2. by which it is enacted, that no layman which hath not 
lands or tenements of 405. a year, nor clergyman if he be not advanced to 
107. a year, ſhall have or keep any greyhound, hound, or other dog to 
hunt ; nor ſhall uſe ferrets, hays, nets, harepipes, nor cords, nor other en- 
gines for to take or deſtroy deer, hares, nor conies, nor other gentlemens 
game: on pain of a year's impriſonment. And the juſtices of the peace 
(that is, in their ſeſſions) ſhall enquire of the offenders in this behalf, and 
puniſh them by the pain aforeſaid. 13 RK. 2. c. 1. ft. 13. 

2. The next qualification was by a ſtatute in the 10 Æẽ—. g. c. 8. where- 
by it is enacted, that no perſon not having an eſtate of freehold in his own or 
his wife's right of the yearly value of forty pounds, or a perſonal eſtate of 
the value of one thouſand pounds, over and above a'l debts, either 
for himſelf or as ſervant to any other, unleſs he be ſuch ſervant as hath no 
other way of lively for his wages from ſuch perſon, ſhall keep any hound, 
beagle, grey-hound or land ſpaniel, except whelps under the age of twelve 
months which ſhall be kept at nurſe for perſons qualified within this act, on 
pain that ſuch hound Sc. or ſpaniel, ſhall be ſeized by any juſtice of the 
peace of the counties where the ſame ſhall be ſo kept, or by any perſons 
authorized by warrant under the hand and ſeal of ſuch juſtice, or by any 
perſon having a free-hold of the yearly value of forty pounds or upwards 
within ſuch county, which juſtice of the peace and free-holder reſpectively 
ſeizing ſuch hound, Ec. or ſpaniel may detain or otherwiſe diſpoſe of them 
as they ſhall think fit.. 1. 

3: And all perſons keeping ſuch hound, Sc. or ſpaniel contrary hereun- 


to, and being thereof convict before ſome juſtice of the peace of the coun- 


ty where ſuch offence ſhall be committed, on the oath of one credible wit- 
neſs, ſhall for every ſuch offence forfeit five pounds, to be levied by warrant 
of ſuch juſtice by diſtreſs and ſale of the goods of ſuch offender, Sc. one 
moiety thereof to the informer, the other moiety to be iſſued for the uſe of 
the poor of the 'pariſh where ſuch offence ſhall be committed. / 2. 


Rr 4. Nothing 
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4. Nothing herein contained ſhall extend to reſtrain tenants to any per- 
ſons, not reſtrained by this act, from having and keeping any hound, 
beagle, ſpaniel or grey hound for the ufe of their landlord, io as ſnch te- 
nant ſhall not hunt, courſe or make ute; of ſuch hound, Sc. but in the 
company and attendance of his landlord only. / g. 

5. No perſon not having an eſtate of freehold of the yearly value of one 
hundred pounds or a perſonal eſtate of the value of one thouſand pounds, 
ſhall keep any ſetting dog, other than fuch perſons as ſhall be licenſed there- 
unto, by the juſtices of peace of the county where he ſhall live, at the 
general quarter feſſions of the peace to be held for ſuch county next aſter 
Chriſtmas in every year, in order to the training up ſetting-dogs, and that 
under ſuch regulations only as ſhall be ſpecified in ſuch licence; and ſuch 
perſons ſhall every two years during the continuance of ſuch their licence, 
teach one or more hounds to. hunt on dry foot, and in default thereof ſuch 
licence fhall become of no force, and ſhall be deemed fo to have been from 
the granting the ſame, and the perfons to whom the ſame was granted 
ſhall be liable to the ſame penalties as if they had acted without ſuch li- 
cee. 10. | | 

6. No perſon keeping a gun to fowl with as ſervant to any perſon rot re- 
ſtrained by this act from keeping the ſame, ſhall ſell or diſpoſe of any fowl 
or game they ſhall kill, but ſhall bring all ſuch fowl or game to their maſ- 
ter's houſe, on pain that every perſon offending ſhall for every ſuch offence 
forfeit twenty ſhillings; the ſaid offence to be heard and determined by ſuch | 
juſtices of the peace, and the forfeiture for the ſame levied o the goods of 
the offender by warrant under the hand and ſeal of ſuch juſtices, and paid one 
motety to the poor of the pariſh where the offence all be committed, and the 


other to the informer. ſ. II. 


7, No papiſt or reputed papiſt ſhall be employed as fowler for any pro- 
teſtant, or under colour thereof ſhall keep, carry, or uſe any fire-arms, and 
if any fire-arms ſhall be found in the poſſeſſion of any ſuch papiſt or reput- 
ed papiſt not qualified to keep the ſame by the laws now in force, the ſame 
ſhall be ſeized by warrant of any juſtice of the peace of the county where 
the ſame ſhall be fqund, which warrant fuch juſtice on information to him 
given is required to grant, and ſuch fire-arms as ſhall be fo ſeized, ſhall 
immediately after ſuch ſeizure become the property of the perſons giving 
information touching the ſame, notwithſtanding that ſuch fire-arms at the 
time when the fame were ſo ſeized in the poſſeſſion of ſuch papiſt or reput- 
ed papiſt did really belong to ſore proteſtant or perſon qualified to keep 
fire-arms. /. 4. | 

8. No non-commiſſioned officer or private ſoldier, ſhall be permitted to go 


out of his quarters with any fire-arms, unleſs the ſame be on a march or a 


commanded party by command of the officer in chief then preſent and com- 
manding in ſuch quarters, on pain that ſuch non- commiſſioned officer and 
private ſoldier being thereof convict before ſome juſtice of the peace for 
the county where ſuch offence ſhall be committed, ſhall for every ſuch of- 
fence forfeit five ſhillings, to be paid to ſuch perſons as ſhall give informati- 
on of and make out ſuch offence before ſuch juftice, and to be levied on 
the warrant of ſuch juſtice by diſtreſs and ſale of goods of the perſon of- 
fending, rendering the overplus to the party diſtrained on. /. II. 


9. And 


Game. 


And in caſe no ſufficient diſtreſs ſhall be found, the perſons ſo of- 
ſending ſhall by warrant of ſuch juſtice be ſent to the, common gaol for 
ſuch county, there to be kept in cloſe cuſtody without bail or mainprize 
for ten days. | 

10. And the officer in chief in ſuch quarters to which ſuch offender ſhall 
then belong, ſhall on demand render the body of the offender into the hand 
of the juſtice or other civil magiſtrate to be dealt with according to law, and 
in caſe ſuch officer ſhall refuſe to deliver up ſuch offender, ſuch officer being 
thereof convict before one juſtice of the peace of the county where ſuch 
quarters ſhall be, ſhall for ſuch offence forfeit five pounds, to be levied on 
the warrant of ſuch juſtice, by diſtreſs and ſale of the goods of ſuch offi- 
cer rendering the overplus if any be, one moiety whereof ſhall be to the uſe 
of the poor of the pariſh where ſuch offence ſhall be committed, the other 
moiety to them that ſhall inform of and make out ſuch offence before ſuch 
juſtice. 

11. No commiſſioned officer or any perſon employed under him, ſhall 
ſhoot or courſe with gray-hounds, any deer, hare, or other game, except 
on his own ground, or by the permiffion firſt had of the owner of the ground 
where they ſhall ſo hunt or courſe, on pain of forfeiture of five pounds for 
ever 

one Tbs of the peace for the county where the ſame ſhall be committed; 
and the ſaid forfeiture to be levied, diſtributed, and divided in the manner 


herein before appointed. /. 12. | 
12. Every conſtable or other perſon authorized by warrant of one juſtice 


of the peace, ſhall have power, and 1s hereby required to enter into 


and ſearch, in ſuch manner and with ſuch power as in caſe where goods are 
ſuſpected to be ſtolen, the houſes or other places belonging to ſuch houſes of 
ſuſpected perſons not qualified as aforeſaid ; and in cate any veniſon, hare, 
partridge, pheaſant, pidgeon, fiſh, fowl, or other game, ſhall be found, 
the offender ſhall be carried before ſome juſtice of the peace of the ſame 
county. J 13. | 
I 1 if Zich perſon do not give a good account how he came by ſuch 
game, Sc. as ſhall ſatisfy the ſaid juſtice, that the ſame was not taken 
contrary to this act, or ſhall not in ſame convenient time to be ſet by the 
ſaid juſtice not exceeding ſix days, produce the party of whom he bought 
the fame, or ſome other credible perſon to depoſe upon oath ſuch fale 
thereof, ſuch perſon ſhall be convicted by the ſaid juſtice of ſuch offence. 

14. And ſhall forfeit for every hare, partridge, pheaſant, pidgeon, fiſh, 
fowl, or other game or veniſon, any ſum not under five, and not exceeding 
twenty ſhillings, to be aſcertained by the ſaid juſtice, one moiety thereof 
to be paid to the informer, and the other moiety to the poor of the pariſh 
where ſuch offender ſhall live, the ſaid forfeiture to be levied by diſtreſs and 
ſale of the offenders goods, by warrant under the hand and ſeal of the juſ- 
tice before whom the offender ſhall be convicted, rendering the overplus if 
any be. | 

15. And for want of diſtreſs the offenders ſhall be committed to the 
houſe of correction, for any time not exceeding one month, and not 
leſs than ten days, there to be whipped and kept to hard labour. 


Dro. | 16. And 


” 


ſuch offence ; which offences ſhall be heard and determined before 


YE 
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16. And in caſe any perſon charged with the ſaid offence, ſhall not be- 
fore the ſame juſtice give ſuch evidence of his innocence as aforeſaid, he 
ſhall be convicted thereof in the ſame manner as the perſons firſt charged 
therewith is hereby directed to be, and ſo from perſon to perſons till the firſt 
offender ſhall be diſcovered. 

17. It ſhall be lawtul, after ſuch conviction as aforeſaid, to the conſtable 
or other perſons proſecuting to detain in cuſtody ſuch offenders, in caſe 
they ſhall not preſently pay the monies due by ſuch conviction, during ſuch 
reaſonable time as a return may be conveniently made to the warrant for 
the diſtreſs upon fuch conviction, ſo as ſuch detainer do not exceed two 
days. / 16. | 

18. Where any offender ſhall be puniſhed by force of this act, he fhall 
not be proſecuted upon nor incur the penalty of any other law for the ſame 
offence. J. 17. 

19. Perſons ſued or proſecuted for any thing which they ſhall do in pur- 
ſuance of this act, may plead the general iſſue, Sc. ard if the ver- 
dict ſhall paſs with the defendants, or the plaintiffs become non-ſuit or 
ſuffer diſcontinuance thereof, ſuch defendants ſhall have treble coſts. 
J. 18. , | | 
20. If any tradeſmen apprentices, and other diſſolute perſons, fhall hunt, 
hawk, fiſh, or fowl, unleſs in company with the maſter of ſuch apprentice 
duly qualified by law, fuch perſons ſhall be liable to the ſame penal- 
ties as the perſons on whom game ſhall be found are liable to by this act, and 
may alſo be ſued for tlieir wilful treſpaſs in coming on any perſon's land, and 
if found guilty thereof, the plaintiff ſhall not only recover his damages but 
full coſts of ſuit. /7 19. | 
21. Nothing herein contained ſhall reſtrain any perſon within any manor 
from keeping hounds, beagles, grey-hounds, ſpaniels, or ſetting- dogs with- 
in the ſame, ſo as the ſame be allowed of and kept with the permiſſion of 
the lord of the manor, in which the ſame ſhall be kept, appearing by li- 
cence under the hand and ſeal of ſuch lord of the manor. /. 20. 

22. But by a ſtatute 11 G. 2. c. 12. If any perſon, not qualified by the 
laws of this realm ſo to do, ſhall keep or uſe any grey-bounds, ſetting-dogs, 
hays, lurchers, tennels, or any other engines to kill and deſtroy the game, and 
ſhall be thereof convicted (C D) on the oath of one credible witneſs, before oe 
juſtice, he ſhall forfeit 51. half to the informer, and half to the poor of the 
pariſh where the offence was committed, to be levied by diſtreſs (E); and for 
want of ſuch diſtreſs, the offender ſhall be publickly whipped on ſome 
market-day through ſome market-town within the county where ſuch offence 
ſhall be committed. . | 

And it ſhall be lawful for any juſtices of the peace in their reſpec- 
tive counties, to take away any ſuch dogs, nets, or other engines which 
ſhall be 1n the cuſtody of any perſons not qualified to keep the ſame to 
their own uſe. . 4. VI 0 | 


Not qualified by the laws of this realm] On a conviction on this ſtatute, 
exception was taken, that the conviction reciting the defendant not to be a 


perſon ſo and ſo qualified, and enumerating diſtinctly the ſeveral qualifica- 
, ; tions 


Game. 


tions in 22 & 23 C. 2. omitted a new qualification allowed by this act, 
namely, that he was not a perſon authoriſed by a lord (or lady) of a manor 
to kill game for his uſe. And by the court; Had it been generally laid 
thus, that he not being a perſon qualified according to law, and fo on, it 
had been enough; but the qualifications being diſtinctly and ſeverally 
mentioned, the omiſſion of one is fatal. 10 Mod. 26 T. 10 An. Q. and 
Matthews. | | 

But in the caſe of K. and Marriott, M. 4 G. There was a convigtion for 
keeping a greyhound; reciting that one WÄlliam Toune came and informed, 
that the defendant being a perſon not qualified to keep a greyhound, did 
nevertheleſs keep one at ſuch a place, and therewith killed ſeveral hares; 
and that he being ſummoned did appear, and being aſked what he had to 
ſay, offered nothing in excuſe, and therefore the juſtice convicted him. It 
was objected, that the juſtice ſhould ſet out, why the defendant is not a qua- 
lified perſon, as that he is not the fon of an eſquire, nor has 100 J. a year 
in his own or his wife's right: For he ought not to make himſelf the ſole 
judge, but give the reaſons at large. Parker Ch. J. ſeemed to think the 
conviction would be good, having followed the words of the ſtatute; and that 
if the defendant was qualified, he ought to have ſhewn it before the juſtice 
being ſummoned for that purpoſe. Eyre J. ſtarted an objection, that it was 
not the juſtice that had taken upon him to ſay the defendand was not quali- 
fied; but only the witneſs: for the conviction runs, that the witneſs being 
ſworn, faith, that the defendant being a perſon no way qualified did ſuch a. 
day keep a greyhound, ſo that it appears, the witneſs has given the law to 
the juſtice, and takes upon himſelf to judge of the defendant's qualificati- 
ons, and the juſtice is only made uſe of as an inſtrument, to reduce the opi- 
nion of the witneſs into a conviction. By Parker Ch. J. the being not qualiſi- 
ed ſhould be the concluſion of the juſtice, and not the words of the witneſs; 
tor he ought not to ſwear generelly a man is not qualified, and ſuch a gene- 
ral proof will not be good: This is only an invention, to ſupport a convic- 
tion in general terms, which wonld be bad if the particular facts were al- 
ledged, Pratt J. Where the juſtices have a ſummary juriſdiction, and no 
appeal lies (as in this caſe) we muſt keep them up ſtrictly to the law; and 
I ſhould be glad if we could make them ſet out the whole particularly. The 
caſe was adjourned. And afterwards Pengelly ſerjeant mentioned two caſes, 
9. and Hayward, E. 12 An. There it was, not being qualified, licenſed, or 
authorized to keep any engine: and it was quaſhed. The other was the ſame 
term, and quaſhed, becauſe no qualifications were mentioned. And to- 
Wards the end of the term this conviction was quaſhed; and the principal 

reaſon declared to be, becauſe the witneſſes had taken upon themſelves, to 
Judge of the qualifications. ' Sr. 66. 

And in the caſe of K. and Hill, H. 12 G. the defendant was convicted 
tor unlawfully keeping a lurcher and a gun to kill and deſtroy the game, 
not being qualified by the laws of this realm, fo to do. And the conviction 
being removed into the king's bench by certiorari, was quaſhed; becauſe 
it was only averred generally, that he was not qualified, and did not aver 
that the defendant had not the particular qualifications mentioned in the 
ſtatute, as to degree, eſtate, and the reſt. L. Raym. 1415. 

And in the caſe of K. and Bryan, M. 12 G. 2. which was a conviction 


on the gin act, exception was taken, that there was no averment, thatit was 
OT | not 
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not ſold to be uſed in medicine: and the caſes on the game act were men- 
tioned, where in convictions it is neceſſary to exclude all the qualifications 


for killing game. On the other hand, it was inſiſted that the reaſon of that 
was, becauſe thoſe were in the enacting clauſe, whereas this about medicine 
comes in by way of proviſo, and is by way of defence to be ſhewn on the 
defendant's part. And for that purpole was cited K. and Theed, M. 11 GC. 
where in a conviction for obſtructing an exciſe officer on the 8 An. c. g. it 
was objected, that it not being averred to be 1n the day, it ſhould have been 
ſhewn that there was a conſtable preſent, which is made neceſſary in the 
night; but it was held to be well, and that its being in the night ſhould have 


been ſhewn on the defendant's part. And by the court, This is brought 


within the general enacting clauſe: and the true diſtinction is, where the 
extenuation comes in by way of proviſo, or exception. And the conviction 
was confirmed. Kr. 1101. 

Finally, in the caſe of K. and Jarvis, H. 30 G. 2. The defendant was 
convicted for uſing a ſetting dog and having in his poſſeſſion one net. The 
conviction ſtated generally, that he was not gualified. On removal of the 
conviction by certiorari into the court of king's bench, it was moved to quaſh 


it. And by the court: It is bad; for the particular qualifications mention- 


ed in the ſtatute of 22 HC 23 C. 2. ought to have been enumerated in the 
conviction. And Foſter J. faid, it was a general rule, that where negatives 
are the deſcription of the offence, they ought to be ſet forth. 


Shall keep or uſe] H. 8 C. K. and Filer. Conviction for keeping a lurcher 
to deſtroy game, not being qualified. Exception was taken, that it was not 


ſhewn he u/ed the dog to deſtroy game; and it may be he only kept it for a 


gentleman who was qualified, it being common to put out dogs in that man- 
ner. But by the court, The ſtatute is in the disjunctive, keep or 1ſe; ſo 
that the bare keeping a lurcher is an offence; and fo it was determined in the 
caſe K. and King, E. 3 G. which was a conviction for keeping a gun; and it 
was not doubted by the court, whether the keeping was not enough to be 


ſhewn, but the only queſtion they made was, whether a gun was ſuch an en- 


gine as is within that ſtatute: and in that caſe a difference was taken, as to 


the keeping a dg, which could only be to deſtroy the game; and the keep- 


ing a gun, which a man might do for the defence of his houſe. And the 
conviction was confirmed. Fr. 496. 


Uſe} In the caſe of X. and King aforeſaid, Parker Ch. J. ſaid, that walk- 
ing about with intent to kill game, is evidence of ing the inſtrument for 


that purpoſe. Se. C. V. I. 88. 


Any greybouvds, ſelting dogs, hays, lurchers, tunnels, or any other engines] 
H. 13 G. 2. Hooker and Miles. An action of debt was brought on the 
8 G.c 19. for the penalty of 30/7. for uſing a hound to deſtroy game. And 
after a verdict for the plaintiff, the judgment was arreſted; for the ſtatute 
of the 5 An. c. 14. has not the word hound, and the words other engines come 
after #ets, and are applicable only to inanimate things. And this being a 


penal law, cannot be extended. The ſtatute of rhe 22 C23 C. 2. c. 25. 
| | has 
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has indeed general wards, or any other dogs to defiroy game; but this is not a 


conviction on that ſtatute. Str. 1126. 

Nor indeed could it have been a conviction on that ſtatute, for any pe- 
nalty in certain for killing and deſtroying the game; for the ſtatute of the 
22 & 23 C. 2. doth not inſlict a general penalty, upon perſons unqualified 

who ſhall Kill and deftroy the game ; but only declares, who ſhall or ſhall 
not be deemed unqualified; and gives power to lords of manors and their 
gamekecpers to ſeize the dogs, nets, and other engines of ſuch unqualified 

erſons. But if the defendant did kill the game, and had the ſame in his 
cuſtody ; he might have been proſecuted for the penalty of 208. for ſuch of- 
fence, by the ſtatute of the 4 F 5 V hereafter following. But then the 


conſequence of all this will be, that it is not penal barely to keep a hound on 
this ſtatute of the 5 Au. but if any unqualified perſon ſhall do fo, the game- 


keepers or others, authorized by a juſtice's warrant, may ſeize and keep or 


deſtroy the fame, by the aforeſaid ſtatute of the 22 & 23 C. 2. Soin the 


caſe of Reaſon and Liſle, 7. 11 G. 2. On an action upon the ſtatute, the 


plaintiff declared, that the defendant kept and uſed a dog to deſtroy the 


game. It was objected, that he ought to have expreſſed what fort of dog; 
for it might, be a maſtiff or a lap dog, which might chance to kill game; 
and the ſtatute only mentions greyhounds, ſetting dogs, and lurchers; and 
this, being a penal law, ſhall not be extended by equity. And of this opi- 
nion was the court. And judgment was arreſted. Cmyns, 576. 


Any other engines] T. 11 C. 2. K. and Gardiner. It was moved to quaſh 
a conviction, for unlawfully having and keeping a gun, being an engine or 
inſtrument for deſtroying the game. And it was urged, that this is no ſuf- 
ficient charge within this act, or any other of the laws relating to the game: 


for it is not faid, that the defendant ed the gun for the deſtruction of game; 
and a gun is not an inſtrument fo far appropriated to killing game, as that 


it is criminal for a perſon to have one in his cuſtody only: And it would 
have been altogether as well, if it had been faid, that the defendant had in 
his cuſtody a cane for the deſtruction of the game, which may poſſibly be 
uſed for that purpoſe. The only offences intended to be prevented by the 
act are, the keeping of engines appropriated to, and which can only be uſed 
in, the deſtroying of game. A gun is an engine, not for killing the game 
but for the defence of a man's houſe. And the whole court were clearly of 
opinion, that this conviction is not good. For (as they argued) if the ſta- 
tute is to be conſtrued ſo largely, as te extend to the bare having of any 


inftrument, that may poſſibly be wicd In deſtroying game, it Will be atten- 
ded with very great in convenience; there being ſcarce any, though ever ſo 


uſeful, but what may b applied to that purpoſe. And though a gun may 


be uſed in deftroying game, and when it is ſo, doth then fall within the 
words of the act; yet as it is an inſtrument proper, and frequently neceſſary 
to be kept and aſed for other purpoſes, as the killing of noxious vermin, 


and the lil-<, it is not the having a gun, without applying it in the deſtruc- 


tion game, that is prohibited by the act: but otherwiſe it is of lurchers 
aarepipes, and ſuch like, which are peculiarly fitted or diſpoſed for killing 
game. The bare keeping of theſe for the purpoſe of killing game, is ſufff- 
cient to convict an 4 and it will be incumbent upon the defendant 
himſelf to prove, that he kept them for other purpoſes, And the conviction 

there- 
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for they ſaid, it was a moſt known rule of common juſtice, that no man 


for, they ſaid, if there was no conviction, there ought to be no informati- 
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therefore was quaſhed. After which Strange ſolicitor general ſaid, that in 
the caſe of K. and King, E. 3G. Lord Macclesfield ſaid, that he was in the 
houſe of commons when this act was made, and he himſelf objected to the 
inſerting of the word gun therein, becauſe it might be attended with great 
inconvenience. Andr. 255. Sefſ. C. V. 2. 204. Str. 1098. 

And indeed it was not at all neceſſary to inſert a gun in this act; ſince 
the carrying of a gun is prohibited under double the penalty, by the ſtatute 
of H. 8. | 


And ſhall be thereof convicted] H. 6 G. K. and Johnſon. Conviction ſor 
keeping a gun, not being qualified. Exception was taken, that here was 
not a reaſonable ſummons; for it was made on the fifth of Oclober, to appear 
the ſame day, which might be impoſſible upon account of diſtance, or the 
ſummons being ſerved late, and his witneſſes might not be got together on 
ſo ſhort a warning: then it is to appear a? the pariſh aforeſaid, whereas there 
are two pariſhes mentioned before; ſo the man may have gone to one, 
whilſt they were convicting him at the other, It was anſwered, that the de- 
fendanr appeared at the time and made defence, ſo that cures all defects in 
the ſummons. And by the court, The anſwer is-· right. Str. 261. H. 5 G. 
2. K. and Heber. On a rule to ſhew cauſe, why an information ſhould not 
be granted againſt the defendant Mr. Heber, a juſtice of the peace, for con- 
victing two perſons, Hargrave and Lancaſter, for killing game, not being 
qualified; the complaint in relation to Hargrave was, that the defendant ſent 
his warrant for him, by which he was arreſted, without any previous infor- 
mation upon oath; in relation to Lancaſter, the complaint was, that he hap- 
pening to be preſent at the time Hargrave was convicted, the defendant 
took that opportunity of convicting him alſo, without giving him any pre- 
vious ſummons, by which he might prepare himſelf for his defence. The 
court (the chief juſtice being abſent) were very clear, that an information 
ought to go againſt the defendant for his behaviour in relation to Lancaſter; | 


ought to be convicted of an offence, till he has previous notice given him 
of the charge, that he may be prepared to put in his anſwer to it. Accor- 
dingly the rule, as to him, was made abſolute. As to Hargrave, judge 
Probyn thought, that the rule, with reſpect to him alſo, ought to be made 
abſolute. He ſaid, a warrant deprives a man of his liberty; and therefore a 
ſummons ought only to iſſue, and not a warrant, without an information 
upon oath. The other two judges did not think this a ſufficient cauſe for 
granting an information. And therefore the rule, with reſpect to Hargrave, 
was diſcharged. In this caſe, the court woelq not proceed to make a rule 
to ſhew cauſe, until the convictions were removed thither by certiorari : 


on; and if there was a conviction, this ought to appear by the record. 2 
Barnardiſt. 34, 77. 101. 3 | oh 

On the oath of one credible witneſs] H. 9G. K. and Gage. The de fend- 
ant was convicted for uſing a greyhound in killing hares. Exception N 
taken to the conviction, that the ſtatute hath only given the juſtices juriſdic- 


tion to convict upon the oath of one or more credible witneſſes, whereas this 
was 
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was upon his own confeſſion, which it was inſiſted the juſtices had no power 
to take. But by the court, the conviction muſt be confirmed. The intent 
of mentioning the oath of one witneſs, was only to direct the juſtices, that 
they ſhould not convict on leſs evidence: ſuppoſe the confeſſion had not been 
before the juſtices, but before two witneſſes who had ſworn it ; that would 
be convicting him on the oaths of witneſſes, and yet the evidence would not 
be ſo ſtrong as this. Here the juſtices had a better evidence, than the oath 


of any ſingle witneſs; and it is a monſtrous thing to ſay, that a better ſort 


of evidence ſhall not do. Str. 546. 


Credible witneſs] M. 2 G. 2. K. and Stone. A. conviction was quaſhed, 
becauſe the informer was the witneſs; divers convictions having been quaſh- 
ed for the ſame reaſon before. L. Raym. 1545. The fame adjudged in the 
caſe of K. and Blaney, T.-11 G. 2. Andr. 240, And in the ſtatute of the 
2 G. 3. c. 19. it is recited, that in proſecutions on the act of 8 G. c. 19. 
in the courts of Weſtminſter, where a part of the penalty is given to the 
poor of the pariſh, the inhabitants of ſuch pariſn had been diſallowed to 

ive evidence; and therefore in that caſe, to remedy the ſame, the act 
gives the whole penalty to the proſecutor, in order to enable the inhabitants 
to give evidence. I 


Before one juſtice] H. 12 G. K. and Buck. It was moved, to quaſh an 
indiftment for killing a hare, this not being a matter indictable, the ſtatute 
appointing a ſummary proceeding before juſtices of the peace; and a caſe 
was cited K. and James, T. 1 G. where an indictment for keeping an ale- 
houſe was quaſhed, becauſe the ſtatute of the 3 C. c. 3. had directed a par- 
ticular remedy. And by the court, the indictment muſt be quaſhed. r. 


679. Rok 
Shall forfeit 51.] T. 10 Ann. Q and Matthews. On a conviction, ex- 
ception was taken that the perſon was charged with ſo many 57. as he had 
killed hares in the fame day. And the court was of opinion, that the of- 
fence for which the ſtatute gave the forfeiture, was the keeping dogs and 
engines, and not killing the hares. If a man not qualified goes a hunting, 
and kills never ſo many hares on the fame day, he would forfeit but one 
51. for it is but one offence; but if a man keeps dogs, and goes a hunting 
ſeveral days, and kills hares, if it was thus laid, that he ſuch a day kept 
dogs and killed, and then again ſuch a day, by laying thus ſeverally, the 


offence is ſevered, and he ſhall forfeit 51. for each offence. 10 Mod. 26. 


So in the eaſe of Marriott and Shaw, E. 4 G. where the defendant was 
convicted, that upon ſuch a day he kept and uſed a greyhound to kill and 
deſtroy the game at ſuch a place, that on the ſame day he kept and 
uſed a greyhound to kill and deſtroy: the. game at another place, and 
ſo at a third place, and killed ſeveral hares at the ſaid ſeveral places; 
it was adjudged by the court, that this being all done on the ſame day, 
was only one offence; for this ſtatute does not give 5/. for every 
hare ; but only fays, if any unqualified perſon ſhall keep or uſe any 


greyhounds, or the like, to kill and deftroy the game, he ſnall forfeit 


51. Omyns, 274. 
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To the poor of the pariſh where the offence was committed] In ſome places a 
man may ſtand in one pariſh (or county), and ſhoot into two or three: in 
ſuch caſe, the place where the oftence was committed is, where the pa 
ſtood when he ſhot, and not where the object was which he ſhot at. Show. 


By diſtreſs] T. g. G. K. and Burchet. The court ordered an attachment 
(unleſs cauſe ſhewn) againſt the town clerk of Guildford, and a defendant 
convicted on the game act, for granting and ſuing out a replevin of goods 
diſtrained for the penalty. But on ſhewing cauſe the next term, when Eyre 
]. only was preſent, he diſcharged the rule, becauſe it was only a contempt 
to the inferior, juriſdiction of the juſtices, and in that caſe the king's bench 
never interpoſes. Str. 567. But in the caſe of the King againſt the ſheriff 
of Leiceſterſhire and others, M. 2 G. 2. An attachment was moved for a- 

ainſt the defendants, for replevying three horſes, which were ſeized as for- 
Fited upon a juſtices warrant, they being driven in a waggon contrary to 
act of parliament. The court, tho' they would not grant an attachment, 
yet made a rule to ſhew cauſe why an information ſhould not go. And on 
ſhewing cauſe, the court thought there was enough to excuſe the ſheriff, 
but granted it againſt the perſon whoſe horſes were ſeized, becaule he knew 
that the juſtice had granted this warrant ; but it did not appear that the 
theriff did. 1 Barnardiſt. 1100. 5 2 


For want of diſireſs to be ſent to the, bouſe ( correction]! T. 12 C. Hill 
and Bateman. Before Raymond Ch. J. at Weſiminſter. The defendant Bate- 
man, being a juſtice of the peace, had convicted the plaintiff for deſtroy- 
ing game, and though (as it was proved) the plaintiff had effects of his own, 
which might have been diſtrained, which were ſufficient to anſwer the pe- 
nalty he had incurred, yet the defendant ſent him immediately to Bride 


well, without endeavouring to levy the penalty upon his goods: and an 


action of treſpaſs and falſe impriſonment being brought againſt Bateman 
for this commitment, the chief juſtice was of opinion, that the action 
well lay. And it was agreed, that where actions of this kind are brought 
againſt juſtices of the peace, they are obliged to ſhew the regularity of 
their convictions; and the; informations, Sc. laid before them, upon 
which their convictions are grounded, muſt be produced and proved in 
court. Hr. 710. 7 0 In? A bitte tas: 
23. And by the 3 G. 3. c. 23. all the articles and clauſes in the laws 
now in force in this kingdom for the better preſervation of the game, which 


* 1 
* 


are not hereby altered, ſhall have and retain the ſame force and duration as 


4 


before the making of this act. . 1. | | | 
24. All perſons ſeized in their -own rights, or. in the right of their 
wives, of any legal or equitable eſtate (and not as a truſtee or mortgagee) 
in lands in fee ſimple, fee tail, as tenant by the courteſey, or in dower, or 
as tenant for life under any will, deed, or ſettlement, ſhall: have the ſole 
and abſolute property in all kinds and ſpecies of game on their reſpective 


eſtates and lands. /. 2. 
25. No 
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25. No perſon, except thoſe herein after provided for, ſhall go or enter 
upon the land of any other perſon to look for, ſet, ſpring, ſhoot, ftart, 
courſe, hunt, hawk, or otherwiſe purſue or take any fort of game, unleſs 
in company with the owner, or ſome one of the owners (if there be more 
than one) of the inheritance of ſuch land, or with the tenants for life of 
ſuch land, not ſubject to any rent (quit or crown rent only excepted) or 


by a licence for that purpoſe, under the hand of ſuch inheritor or tenant 


for life, firſt obtained. | 

26. And every perſon offending in any of the particulars herein ſet forth, 
being thereof convicted at the proſecution of ſuch inheritor or tenant for 
life, or of the occupier of ſuch land before two juſtices of the peace of the 
county where ſuch offence ſhall be committed, either on the offending par- 
ties own confeſſion, or on the oath of one credible witneſs, ſhall for every 
ſuch offence forfeit ten pounds, to be levied by warrant of ſuch juſtice of 
the peace before whom ſuch offender ſhall be convicted, by diſtreſs and ſale 
of the goods of ſuch offender, returning the overplus (if any there be) to 
the party diſtrained. 

The one moiety of ſuch penalties to be paid to him who ſhall proſecute 
for the ſame, the other moiety to the churchwardens for the repair of the 
highways of the pariſh where ſuch offence ſhall be committed. 

And in caſe no ſufficient diſtreſs ſhall be found, the perſons ſo offend- 
ing, ſhall by warrant of ſuch juſtice of the peace, be ſent to the next houſe 
of correction, or to the common county gaol, there to be kept in cloſe 
cuſtody without bail or mainprize for one month. J 3. 

27. All perſons who now are ſeized or poſſeſſed by virtue of any fee- 
farm leaſe, or leaſe for ever, or of any leaſe for one or more life or lives, 
or years, and all perſons deriving under, or duly authorized by ſuch perſons, 
ſhall have the ſame right to look for, ſet, ſpring, ſhoot, ſtart, courſe, hunt, 
| hawk, or otherwiſe purſue any fort of game, on the lands of which ſuch 
perſons are ſeized or poſſeſſed as aforeſaid, as ſuch perſons now enjoy by 
the laws now in force in this kingdom. /. 4. 

28. Nothing herein contained ſhall extend, to deprive any perſon duly qua- 
lified, and keeping hounds of his own, of ſuch privileges of beating for hares, 
as he with his uſual and neceſſary attendants might have had before the paſſ- 
ing of this act. /. 5. | 5 | 

29. Provided that every ſuch proſecution be commenced within three 
kalendar months after the offence committed, and that the proſecutor or 
party convicted may appeal from every ſuch adjudicatian to the next go- 
ing judges of aſſize for the county where ſuch offence ſhall be committed, 
who are erer required to hear and determine every ſuch appeal. 

30. No colluſive proſecution ſhall barr any other perſon hereby qua- 


lified to carry on a proſecution for the ſaid offence, ſuch other proſecu- 
tion being carried on within the ſaid three months after the offence pro- 
ſecuted. /. 6. 1 
31. No one offence ſhall be twice puniſhed, and that where any offen- 
der ſhall be once puniſhed by force of this act, he ſhall not again be 
liable by virtue of any other law to anſwer again for the ſame offence. 


* 


8 2 32. No- 
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32. Nothing herein contained ſhall ſubject any perſons duly qualified by 
the laws now in being, to hunt for or to kill game, his, or their ſervants 
or neceſſary attendants, to any of the penalties hereby inflicted for fol- 
lowing or purſuing their game into the lands of other perſons. Provid- 
ed that ſuch other perſons may have ſuch remedies, and ſuch redreſs 
againſt perſons ſo. following their game, for any damage they ſhall do, 
as ſuch other perſons are intitled to for ſuch damage by the laws now 
in being. /. 8. | | | 

. All lords of manors, and other royalties, ſhall have and enjoy 
the ſame rights and privileges concerning the game, within their reſpec- 
tive manors or royalties, as fully and amply in every particular, as if 
this act had never been made. /. 9. 
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„ This aft ſhall continue in force for tus years, from the firſt day of May 
one thouſand ſeven bundred and fixty four, and. to the end of the 


then next ſeſſion of parliament. 
V. Laws for preſerving the four footed game in. particular, 


Which ſaid laws, as hath been ſaid, do ſeem to concern all perſons what- 


ſoever, whether qualified or not. 
Now the four footed game, or the game of beaſts, are of three kinds, viz. 


I. Deer. 
IT. Hares. 
LI. Comes. 
J. Of deer. 
I. HERE have been many laws from time to time enacted againſt deer 


| ſtealers; which being not ſo much altered, as inforced by the ſub- 
ſequent ſtatutes, except only in increaſing the penalties, it may be proper to 
inſert them all in their order; and the rather, becauſe an offender, as it 
ſeemeth, may ſtill be convicted upon any one of them; and it is generally 
provided, that ſuch. conviction upon one ſtatute, ſhall be as a bar to all the 
reſt. 
Three years 2. The firſt ſtatute is in the 3 Ed. 1. c. 20. which enacts, that if zre/ 
9 paſſers in parks be thereof attainted at the ſuit of the party, great and large 
ths amends ſhall be awarded according to the treſpaſs, and they ſhall have three 
years impriſonment, and after ſhall make fine at the king's pleaſure (if they 
have whereof,) and then ſhall find good ſurety that after they ſhall not 
commit the like treſpaſs: and if they have not whereof to make fine, after 
three years impriſonment, they ſhall find like ſurety; and if they cannot 
find like ſurety, they ſhall abjure the realm. And if none ſue within the 


year and day, the king ſhall have the ſuit, 


1 


Tre/paſſers] 
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Treſpaſſers] This is when a man either cheaſeth in a park, or endeavours 
to kill ſome of the game thereof. 2 Inſt. 199. 


In parks] This act, becauſe it is very penal, is to be underſtood, not of a 
nominal park erected without warrant, but of a lawful park only, where- 
unto three things are required. 1. A liberty, either by grant or preſcrip- 
tion. 2. Incloſure, by pale, wall, or hedge. And g. Beaſts ſavages of the 
park. 2 nf. 199. | | 
2. The next ſtatute is that intitled De malefactoribus in parcis, 21 E. 1. ie / may be. 
ſt. 2. which enacts, that if any foreſter, or parker, ſhall find any treſpaſſers 133 
wandring within his liberty, intending to do damage therein, and that will 
not yield themſelves after hue and cry made to ſtand unto the peace, but 
do continue their malice, and diſobeying the king's peace do flee, or de- 
fend themſeſves with force and arms; altho' ſuch foreſter, parker, or 
pm aſſiſtants, do kill ſuch offenders, they ſhall not be troubled upon the 
ame. 
3. The next ſtatute makes hunting by night, or in diſguiſe, and con- By night, or 
cealing the ſame, felony ; but within the benefit of clergy, as follows: 3 8 
When information ſhall be made, of any unlawful hunting, in any foreft came, 3 
or park, by night, or with painted faces, to any of the king's counſel, or to a 
Juſtice of the peace, of any perſon to be ſuſpected thereof, he may make a 
warrant to take and arreft the perſon, and to have him before the maker of 
the warrant, or any other of the ſaid counſel, or juſtices of the peace: who 
may by their diſcretion examine him of the ſaid hunting, and of the faid 
doers in that behalf: And if the ſame perſon wilfully conceal the faid hunt- 
ings, or any perſon with him defective therein, that then the ſame conceal- 
ment be, againſt every ſuch perſon ſo concealing, felony. But if he then 
confeſs the truth, and all that he ſhall be examined of, and. knoweth in 
that behalf, then the ſaid offences of hunting by him done, hall be but 
treſpaſs, finable at the next general ſeſſions. And if any reſcous or difobey- 
ſance be made to any perſon having authority to execute the warrant, by 
any perſon the which fo ſhould be arreſted, ſo that the execution of the war- 
rant thereby be not had, then the ſaid reſcous and diſobeyſance ſhall be fe- 
lony. And if any perſon ſhall be convict of any ſuch huntings, with painted 
faces, vizors, or otherwiſe diſguiſed, to the intent they ſhould not be known, 
or of unlawful hunting in time of night, then the fame perſon fo convict, 
to have like punition as he ſhould have if he were convict of felony. 1 H. 


7. 
hen information ſhall be made] This information muſt ſhew at leaft juſt 


cauſe of ſuſpicion; and it muſt be taken in. writing, becauſe it is the ground 
of the warrant. 3 Iuſt. c. 21. | __ 


” — — — 4 rw — 


In any foreſt or park] This doth not extend to a chaſe, nor to any foreſt or 
park in uſe or reputation, which are not ſo in law. 3 1nft.c. 21. 


WV ilfully conceal] Lord Coke, who is a lover of the common law, and is 


jealous of every violation of it, ſeemeth to be out of humour with this act, 
and 
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and calls it an ill penned law. He obſerves it is the firſt that was made for 
the making of any hunting felony, againſt that excellent and equal branch 
of charta de foreſta, nullus de cætero vitam vel membra amittat pro venatione 
noſtra; and that this, and other old ſtatutes concerning the foreſt, are called 
the good old laws and cuſtoms, and commanded to be obſerved, and there- 
fore this new act is too ſevere for wild beaſts, whereof there can be no fe- 
lony at the common law. And therefore the judges (he fays) have made 
a Ae conſtruction of it, as is ſet forth in the following notable re- 
rt: 

"If 19 & 20 El. In the king's bench. Gerrard the Queen's attorney- 
general (who was a grave and reverend man) 1aid openly, that it had been 
reſolved by the judges upon this ſtatute, that if a man in the night, or by 
day with painted face, do hunt as above, and being examined according to 
the act doth conceal it, yet this is upon the conſtruction of the whole act no 
felony. For the firſt clauſe concerning the concealment, and the laſt clauſe 
concerning the fact itſelf, muſt be coupled or joined by conſtruction to- 
gether; that is to ſay, If any perſon be convict of ſuch hunting with painted 
face, or of unlawful hunting in the night, this conviction muſt be upon noi 
guilty pleaded; which the judges expounded to be the concealment in- 
tended in the firſt branch; for they held that it ought to be a judicial con- 
cealment, and not an extrajudicial concealment before one of the counſel 
or a juſtice of the peace, which may lie in averment, fo as before it be fe- 
lony he muſt be convicted of ſuch hunting upon not guilty pleaded firſt, 
and after ſuch conviction, then he muſt be indicted again upon the whole 
matter, that he feloniouſly did conceal it, againſt the form of the ſtatute , 
and if the offender upon the firſt indictment confeſſeth the indictment, when 
it is ſuch a judicial confeſſion as this act intendeth, and no felony within 
this ſtatute. 

This he ſays, he heard the attorney report, and did then obſerve it; 
which concurring with his opinion, he thought good to publith, and the ra- 
ther, becauſe in Lambard's juſtice, amongſt his precedents of indictments, 
there is an erroneous precedent (he ſays) of an indictment of felony for the 
concealment upon the examination before a juſtice of the peace. And upon 
the whole, he thinks it the cleareſt way to make it treſpaſs, and not felony 
which the party may do at his pleaſure. 3 Inſt. c. 21. 

But lord Hale ſays, that this ſeems a difficult expoſition ; for upon his ar- 
raignment for the hunting, he only anſwers to that indictment, and is not 
examined touching others; and beſides, if he be indicted for the hunting, 
if there be evidence to convict him of the fact, he is convict of felony be- 
fore the indictment for concealment come; and if there be not evidence to 


convict him of the principal, how ſhall there be evidence to convict him of 


Shooting deer. 


the concealment? 1 H. H. 659. 5 . 1 

1. By the act 10 W. 3. c. 8. No perſon ſhall ſhoot any deer at any ſea- 
ſon of the year, except on his own ground only, or on the ground of ſuch 
perſons to whom the perſon ſhooting ſuch deer, being a proteſtant, ſhall be 


a a menial family ſervant at the time of ſhooting the ſame, and that by war- 


rant only under the hand of ſuch his maſter, and no otherwiſe. / 5. 
On pain, that every perſon ſo offending, being thereof convict before one 


Juſtice of the peace of the county where ſuch offence ſhall be commited, 5 
oat 


oath of one credible witneſs, ſhall, for every ſuch offence, forfeit five pounds, 
one moiety to be to the uſe of the poor of the pariſh where ſuch offence 
ſhall be committed, the other moiety to them who ſhall give information, 
and make proof of ſuch offence. = 

The fame to be levied on the gocdsand chattels of the offender, by war- 
rant under the hand and ſeal of ſuch juſtices, who are to grant ſuch warrant 
and to order payment of the money levied thereby accordingly. 

2. No perſon ſhall in any year hunt, courſe, or kill any male deer be- Killing male 
fore the ioth day of June in ſuch year, nor any male fallow deer after ae pI | 
Michaelmas in any year, unleſs in the proper ground of the perſon hunting, ha am 
courſing, or killing the ſame, on pain that every perſon offending, ſhall, 
for every ſuch offence, forſeit five pounds. /. 6. 

Such offence to be heard and determined by ſuch juſtices as aforeſaid, and 
the forfeiture for the ſame levied, divided, and paid to ſuch perſons, and 
in ſuch manner as is before appointed for the offence of ſhooting deer, con- 
trary to this act. | 

3. And by the act, Ann. cap. 7. ſect. 4. If any perſon ſhall, except ſuch as killing red- 
are qualified to kill the game, kill, or any way deſtroy, without the con- deer. 
ſent of the owners, any red-deer, or calf of a red-deer, ſuch perſons ſhall 
# for the firſt offence, being thereof convicted, pay forty ſhillings, and for 

every other offence five pounds, which offences ſhall be determined before 

two juſtices of the peace. St. 

4. But by the act, 7 Geo. 2. cap. 8. ſect. 2. If any perſon ſhall unlawfully Peer in parks. 
chaſe, kill, wound, maim, or take any red or fallow deer, in any incloſed 
round where deer are uſually kept, without the conſent of the owner or 

perſon chiefly intruſted with the cuſtody thereof, and ſhall be thereof con- 

victed on an indictment for the ſame, at the aſſizes to be held for the county 

where ſuch offence ſhall be committed, or at the aſſizes to be held for ſuch 

county, where ſuch offenders ſhall be taken and apprehended. 

Or at the quarter-ſeſſions of the county of Dublin, or of the county of 

the city of Dublin, in caſe ſuch offence ſhall be committed, or the offender 

apprehended in the ſaid county, or county of the city of Dublin, reſpec- 

tively. | 

Such offenders, ſhall, for every ſuch offence, forfeit a ſum not exceeding 

thirty pounds, nor under ten pounds for each deer ſo unlawfully ' chaſed, 

killed, wounded, or taken, to be aſcertained and impoſed by ſuch court, 

where ſuch offender ſhall be convicted, one moiety whereof to be for the 

uſe of them who ſhall give information and proſecute ſuch offenders, and. 

the other moiety for the owners of ſuch deer; the ſame to be levied on the 

goods of ſuch offenders, by order of the judges of aſſize, or ſuch juſtices. 

before whom the ſame ſhall be tried, and ſuch offender ſhall be committed 

to the common gaol of ſuch county, there to be kept in cloſe cuſtody for the 

term of twelve months, 5 : 

g. If the perſons ſo convicted ſhall not pay the ſaid fine within three ca- 

lendar months after ſuch conviction, and ſhall not have effects ſufficient on 
which the ſaid fine can be levied, the judges before whom they ſhall be con- 
victed, ſhall tranſport ſuch offenders to ſome of his Majeſty's plantations in 
America, for any time not exceeding ſeven years; and if ſuch offenders ſo 


tranſported, ſhall return into this kingdom before the expiration of the * 
or 
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for which the ſaid offender was tranſported, ſuch offenders ſo returning, 


ſhall be guilty of felony without the benefit of clergy. / 3. 
6. All perions who thall aid, aſſiſt, or employ any perſons unlawfully to 


1 25 | . 
chaſe, kill, wound, maim, or take any deer as aforeſaid, without the con- 
ſent of the owner of ſuch deer, being thereof convicted on an indictment in 
manner as aforeſaid, ſhall incur the like penalties and forfeitures as are here. 
in before inflicted on the perſons who ſhall unlawfully chaſe, kill, wound, 


maim, or take any red or fallow deer as aforeſaid. /. 4. 
And in caſe any veniſon or deer-ſkin ſhall be found in the poſſeſſion of 


any perſon, and there 1s good ground to ſuſpect that the ſame has been ſto- 
len with the privity of the perſon in whoſe cuſtody ſuch veniſon or deer-ſkin 
is found, and if ſuch perſon do not give a ſatisfactory account how he came 
by ſuch veniſon or deer-ſkin, every ſuch perſon ſhall without further eyi- 
dence be convicted of the offence of unlawfully killing and taking deer 


within the intent of this act. | 
Provided that every proſecution on account of this act, be brought 


7 ; 
within ſix calendar months after any offence committed, 

Unlawfully] Where a man kills deer in purſuance of a ſuppoſed right 
which he has, he is not within the intent of this, nor of the other acts a- 
gainſt deer ſtealing. L. Raym. 584. 


In any incloſed ground where deer are uſually kept} T. 1 An. 9. and Moore. 
A conviction for killing deer was quaſhed, becauſe it ſaid only that he killed 


deer in à certain place where deer had been uſually kept, and did not ſay in- 
cloſed. L. Raym. 791. a 
Aiding or aſſiſting therein] On a conviction, the queſtion was, whether 


he who lent dogs to another to hunt, was aiding and aſſiſting therein, to 


wit, in the hunting: and by the opinion of three judges he was; but 


Holt. Ch. J. was of a contrary opinion, for this being a penal law, ſhall 


J. 
be conſtrued ſtrictly; and if ſo, then he who lent the dogs could not 
be aſſiſting in the act of hunting, and ſo not within the words of the 
ſtatute, aiding and aſſiſting therein, tho he might be aſſiſting thereunto. 


2 Salk. 542. 543. 


And ſhall be convicted thereof] There ought to be a ſummons in this, 
and in all other like cafes, to warrant a conviction; and that ought to give 


a reaſonable time to appear in : but if the defendant hath appeared, it cures 


the want of a ſummons. 1 Salk. 181, 383. | 
H. 3 G. K. and Simpſon. The defendant was convicted for deer ſtealing; 


and the conviction ſet forth, that he had been ſummoned to appear before 


the juſtices; but it did not appear he ever was before them. Exception 
was taken to this, that as no appeal lies in this caſe, the juſtices ſhould not 
have proceeded in the abſence of the party, eſpecially where it may end in 
a -corporal -puniſhment, as it may do here, for want of a diſtreſs. And at 
another day, on conſideration, Parker Ch. J. delivered the reſolution of the 
court: we are all of opinion, the offender may be convicted, without ap- 
pearing. The ſtatute is ſilent as to the method of proceeding, and the law 


of 
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land, it is true, in point of natural juſtice, always requires the par- 
jw: Kae with any offence to be heard before he be RT in * 
ment; but that rule muſt have this exception, unleſs it is through his own 
default: were it otherwiſe, every criminal might avoid conviction. The 
law being ſo, the magiſtrate is bound to give ſome opportunity to the par- 

to appear; and if upon ſuch notice, he neither comes, nor ſends a 
ſufficient excuſe, the magiſtrate may proceed to judgment. If this was 
not to be allowed, the conſequence would be, that the offender would eſ- 
cape unpuniſhed, becauſe he would never appear purpoſely to be convicted; 
and that would be to make the execution of the law depend on the will 
of the offender. 

There was another order of conviction, whereby it appeared, that the 
defendant made an attorney to defend for him: and hy the court; we think 
that it is certainly good; for the offender may intruſt his defence with ant 
other, and the juſtices cannot enforce him to appear in perſon. And the 


orders were confirmed. Str. 44. 


In 12 months after the offence] A conviction being returned on a certiora- 
ri, the objection was, that the conviction appeared to be a year after the 
day of the information; but it was held ſufficient that the information be 


roſecuted within a year after the fact; for that is a good commence- 


ment of the ſuit, and it is from that the computation is made in all ſuch 


caſes. 1 Salk. 383. | : ; 
But by the black act hereafter mentioned, this proſecution may be 


commenced at any time within three years after the offence, 9 G. c. 
2-135 | | 


Oath of one credible witneſs] This muſt not be upon the imgle oath of 


the informer ; and a conviction was quaſhed for that reaſon ; divers con- 
victions, as it is ſaid, having been quaſhed for the ſame reaſon before, L. 
Raym. 1545. Kr. 316. 

In the caſe of K. againſt Wilford and Savage, M. 5 G. The defen- 
dants were ſeverally convicted of deer ſtealing on this ſtatute. Exception 
was taken, that the perſons on whoſe teſtimonies the defendants were con- 
victed, appeared to be of the ſame pariſh where the facts were committed, 
and fo might be intitled to part of the penalty. But it was over-ruled by 
the court; becauſe the juſtice hath averred them to be credible witneſſes, 
and it doth not appear that they were of the poor of the pariſh. Viner. 
Deer ſtealing. A. 24. So in the caſe of K. and Mitter, H. 7 G. 2. The 
offence was committed in the partſh of Barking. The witnefs was an inha- 
bitant of the ſame pariſh. It was objected, that part of the penalty being 
given to the poor of that pariſh, the witneſs was interefted, and therefore 
incompetent, It was anſwered, that if indeed the penalty had been given 
to the overſeers of the poor of the pariſh, the objection might have had 
ſome weight in it, for then it would have been for the benefit of the rich as 
well as of the poor; but here it is given merely by way of bounty to 
the poor, and the reſt of the inhabitants can have no benefit by it. And 
the court was of opinion, that the objection was fully anſwered; and the 


conviction was confirmed. 2 Barnardiſt. 383. 
Tt Every 
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Every fuch perſon ſo offending] A conviction of two perſons was remoy- 
ed, wherein judgment was given, that each ſhould forfeit 30 J. It was ob- 
jected, that there ought to be but one 3o/. forfeited. But not allowed: 


For the words of the act are, that they ſhall re/pefrvely forfeit gol. and 
this penalty is not in nature of a ſatisfaction to the party grieved, but a 
puniſhment on the offender; and crimes are ſeveral, tho' debts be joint. 


1 Salk. 182. H. 10 An &. againſt King. 


To be levied by difireſs] Sale of the goods is not mentioned here in the ſta- 
tute; yet nevertheleſs where the law gives a diſtreſs for a publick benefit, 


the officer may ſell. 1 Salk. 379. 


By warrant of ſuch juftice] Altho' the conſtable is not appointed to exe- 
cute this warrant, nor is ſo much as named in the clauſe, yet he is bound to 
obey the warrant, and is indictable if he does not: but he need not return 
the warrant it ſelf, for that is not required, and it may be neceſſary to keep 
it for his own juſtification; but he muſt either return that, or certify what 


he has done upon it. 1 Salk. 381. 


One third to the informer, &c.] The penalty need not be diſtributed by 
the conviction ; vzz. 101. to the informer, 10/7. to the poor, and 101. to the 
party grieved; for the judgment in ſuch caſes ſeldom mentions a diſtribu- 
tion: it is enough to ſay, that he is convicted, and hath forfeited 30 /. 


according to the ſtatute, 1 Salk.. 383. 


For want of ſufficient diſtreſs] If the juſtice finds there is nothing to diſ- 
train, then he muſt make a record thereof, and make an adjudication for 
corporal puniſhment ; but the offender is not to pay part, and ſuffer corpo- 
rally for the reſidue. L. Raym. 546, 1195, 6. 

H. 6 G. K. and FYhithck. The defendant was committed for want of di- 
ſtreſs; and the warrant ſet forth, that it had been certified to the juſtice by 
the conſtable, that there was not ſufficient diſtreſs. It was objected that 
there ought to have been a warrant to levy, and a return to that, that there 
was no diſtreſs; it may be, the conſtable only told him ſo. But by the 
court, the warrant is well enough ; for the word certified imports it to be in 
a legal manner. Sr. 263. 

8. And by the ſame ſtatute, 11 Ann. c. 7. It ſhall be lawful for any per- 
ſon by warrant of any two juſtices of the peace, to make ſearch in all ſuſ- 
pected houſes and places other than of ſuch perſons who ſhall be qualified 
to kill the game, and if ſuch perſon ſhall find any red-deer, calf fleſh or ſkin 
of ſuch red-deer or calf in the poſſeſſion of any perſon, he ſhall bring ſuch 
ſuſpected perſon before ſuch juſtices, where if ſuch perſon ſhall not make 
proof to the ſatisfaction of the ſaid juſtices, that the ſame was not taken 
killed, or gotten contrary to this act, or elſe ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices not exceeding fix days, produce the par- 
ty of whom he bought the ſame, or ſome other credible perſon to depoſe 
upon oath ſuch ſale thereof, ſuch perſon ſhall be convicted by the ſaid juſti- 


ces of the ſaid offence. /. 5. 
g And 
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And upon ſuch conviction ſhall forfeit the ſums before- mentioned, to 
be levied by diſtreſs and ſale of the offenders goods, by warrant under the 
hands and ſeals of ſuch juſtices, before wham ſuch offenders ſhall be con- 
victed, rendering the overplus if any be, and for want of diſtreſs the offen- 
ders ſhall be committed to the houſe of correction, for any time not ex- 
ceeding one month and not leſs than ten days, there to be whipped and kept 
to hard labour. | 
10. If it ſhall appear upon oath before ſuch juſtices of the peace, that Buring dec: 
any perſons have bought from any perſon, except perſons qualified to kill“ ſkins. 
the game, or the owners thereof, any red deer, calf or ſkin of a red deer, it 
ſhall be in the power of ſuch juſtices to award the party who diſcovers the 
ſame the ſum of twenty ſhillings, to be levied by diftrels and ſale as afore- 
ſaid of the buyers goods. /. 6. 


I. 07 bares. 


It is to be remembered, that I have already, under the third part 
of this title, treated of thoſe particulars, which are common to this with 
other ſpecies of the game, as to deſtroying the ſame by unqualified per- 
ſons; I here take notice of ſuch things as belong to hares only, and 
which for the moſt part ſeem generally to concern all perſons, whether qua- 
lified or not. 

1. No perſon of what eſtate, degree, or condition he be, ſhall trace, de- Tracing in the 
ſtroy, and kill any hare in the ſnow, every perſon offending ſhall for every —_ 
ſuch offence, being thereof convict before one juſtice of the peace of the 
county where the ſame ſhall be committed or the offender apprehended, for- 
feit ten ſhillings, the one moiety thereof, to the uſe of the poor of the pa- 
riſh where ſuch offence ſhall be committed, to be paid to the churchwar- 
dens of ſuch pariſh for ſuch uſe, the other moiety to them who ſhall inform 
and proſecute for the ſame, or otherwiſe ſhall be publickly whipt at the diſ- 
+ the juſtice before whom they ſhall be convict. 10 Vill. 3. 
„ | 

2. And by the 25 C. 2. c. g. J. 3. No perſon ſhall buy or cauſe to be Buying and 
bought, ſell or expoſe to ſale, any hare from the firſt day of February to 9 
the firſt day of Oclober, under the penalty of five pounds for each hare ſ 
bought or fold, to be recovered as herein after is directed. | 

3. All offences againſt this act ſhall be enquired into and determined 
either by the oath of one credible witneſs, or by the confeſſion of the parties 
accuſed, before any one juſtice of the peace for the county where the of- 
fence ſhall be committed, or where the offender ſhall be found, and ſuch 
Juſtice is hereby impowered to iſſue his warrant for the diſtraining and ſale of 
the goods of the party offending, in order to raiſe the penalty aforeſaid, or 
if he ſhall be inſolvent, for committing the party for the time before li- 
mited to the county gaol. , 4. 

4. All forfeitures to be incurred for any offence againſt this act, ſhall, 
when recovered, be paid to the informer or proſecutor. /. 4. 


1 This aft is continued, by flat. 1 E. 3. c. 17. Set. 14. until the firſt day of 
A May, 1769, and to the end of the then next ſeſſion of parliament. 


Tra 5. And | 
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5 And by the 3 Geo. 3. cap. 23. Seft. 13. No perſon ſhall buy, or 
cauſe to be bought, ſell or expoſe to ſale, any hare from the firſt day 
of February to the firſt day of Oober in any year, under the penalty 
of five pounds for each hare ſo bought or fold, to be recovered as herein 
after directed. | 

6. Every higler, common carrier, or ſtage coachman, in whole poſſeſſi- 
on any hare ſhall be found after the commencement of this act, at any time 
between the firſt day of February and the firſt day of October in each year, 
ſhall forfeit for every ſuch hare, twenty ſhillings, to be recovered as herein 
after is directed. /. 14. 

7. All offences againſt this act ſhall be enquired into and determined, ei- 
ther by the oath of one credible witneſs, or by the confeſſion of the parties 
accuſed before any one juſtice of the peace for the county where the offence 
ſhall be committed, or where the offender ſhall be found, and ſuch juſtice 
is hereby impowered to iſſue his warrant for the diſtraining and ſale of the 
goods of the party offending, in order to raiſe the penalty aforeſaid; or if 
he ſhall be inſolvent, for committing the party for the time before limited 
to the county gaol. J 15. | 

8. All forfeitures to be incurred for any offence to be committed 

ainſt this act, ſhall, when recovered, be paid to the informer, or proſe- 


cutor. /. 16. 


This aft ſhall continue in force for two years, from the firſt day of May 
one thouſand ſeven hundred and ſixty four, and to the end of the then 


aext ſeſſion of parliament. 
II. Of conies. 
1. If any warrener ſhall find any treſpaſſers wandring within his liberty, 


mtending to do damage therein, and that will not yield themſelves after hue 
and cry made to ſtand unto the peace, but do flee, or defend themſelves ; 


altho' the warrener, or his aſſiſtant, do kill ſuch offenders they ſhall not be 


troubled upon the ſame. 21 Ed. 1. f. 2. 

2. When information ſhall be made of unlawful hunting in a warren 
by night, or with painted faces, to any of the king's counſel, or to a juſtice 
of the peace, of any perſon ſuſpected, he may make a warrant to bring 
ſuch perſon before himſelf or any other of the ſaid counſel or juſtices; and 
if ſuch perſon ſhall conceal the ſaid hunting, or any of his accomplices, it 
ſhall be felony ; but if he confeſſeth, it ſhall be but treſpaſs finable at the 
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V. Laws concerning the winged game in particular. 


IJ. Of hawks and hawking. 
IT. Of fwans. | 
III. Of partridges and pheaſants. 


IV. Of pigeons. | | ES 
V. QF wild ducks, wild geeſe, and other water fowl. 


T. Of hawks and hawking. 


11. IX VERY perſon who findeth a faulcon, tercelet, laner, or laneret, or Perſons find- 
| other hawk that is loſt, ſhall. preſently bring the ſame to the ſheriff, *I. 
and the ſheriff ſhall make proclamation in all the good towns in the county, 
that he hath ſuch an hawk in his cuſtody; and if he is challenged in four 
months, the owner ſhall have him again, paying the coſts; if he is not ö 
challenged in four months, the ſheriff: ſhall have him, making gree to him | 
that took him, if he be a ſimple man; but if he be a gentleman, and of 
eſtate to have the hawk, then the ſheriff ſhall re- deliver to him the hawk, 
taking of him reaſonable coſts for the time that he had him in his cuſtody. 
34 Ed. 3. c. 22. 
2. And if any man ſteal any hawk, and the ſame carry away, not doing Stealing a 
the ordinance aforeſaid; it ſhall be done of him as of a thief, that ſtealetn * 
a horſe or other things. 37 Ad. 3. c. 19. That is, he ſhall be guilty of 
_ felony, but ſhall have his clergy. 3 Inſt. 98. 


II. Of fevans. 


1. No perſon (other than the king's ſon) unleſs he have lands of free- Qualification 
hold to the value of five marks a year, ſhall have any mark or game of beep ſwans. 
ſwans ; on pain of forfeiting the ſwans, helf to the king, and half to any 
perſon (ſo qualified) who ſhall ſeize the ſame. - 22 Ed. 4. c. 6. | 

2. It is felony to take any ſwans that be lawfully marked, tho' they be Stealing ſwans 
at large. Dalt. c. 156. | — 

3. And as to ſwans unmarked; if they be domeſtica] or tame, that is, Swans un- 
kept in a moat, or in a pond near to a dwelling houſe, to ſteal ſuch. is alſo marked, 
felony. Dar. cap. 156. | 

So it ſeemeth of ſwans unmarked, ſo long as they keep within a man's 
manor, or within his private rivers; or if they happen to eſcape from 
thence, and be purſued and taken, and brought in again. id. 

But if ſwans that are unmarked ſhall be abroad, and ſhall attain to their 
natural liberty, then the property, of them is loſt ; and ſo long, felony can- 


not be committed by taking them. ia. 


— „„ 
© —_ 


7 
1 p 
And 
1 . . A 


— 


. . ITY * 
— 7 es. 2 3 — C— eng 


— . 


od — a. 


Buying or ſell- g. Every perſon who ſhall take, kill, or deſtroy, or who ſhall ſell or ex- 


Game, 

And yet ſuch unmarked and wild ſwans the king's officers may ſeize (be- 
ing abroad) for the king's uſe, by his prerogative. Alſo, the king may 
grant them, and by conſequence another may preſcribe to have them, with- 
in a certain precinct or place. 24. 
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II. Of patridges and pheaſants. 


Patridges and: pheaſants are birds of warren, and the law ſeems peculiar- 
ly to protect them; as appears by what follows: 
Deſtroyin 1. By the act of 10 Wil. 3. cap. 8. ſect. 8. No perſon ſhall deſtroy the 
eggs or neſts. eggs or neſt of any patridge, pheaſant, grouſe, quail, duck, or other wild- 
fowl; nor ſhall any perſon, not qualified as aforeſaid, ſhoot at, kill, take, 
or deſtroy any patridge, pheaſant, grouſe, or quail; on pair. that every of- 
fender ſhall, for every fuch offence, being thereof convict before one or 
more juſtices of the county where the ſame ſhall be committed, or the of- 
fender apprehended, forfeit ten ſhillings, one moiety to the poor of the 
pariſh where ſuch offence ſhall be committed, to be paid to the church-war- 
dens for ſuch uſe, the other to him or them who ſhall inform and proſecute 
for the ſame as aforeſaid, or otherwiſe ſhall be publickly whipt, at the diſ- 
cretion of the juſtice before whom he ſhall be convict. % 8. 
Officers or ſol- 2. And by the 6 An. c. 14. If any officer or ſoldier, without leave of the 
diers killing lord of the manor, under his hand and ſeal firſt had and obtained, ſhall take, 
* kill, or deſtroy any hare, coney, patridge, pheaſant, pigeon, or any other 
ſort of fowl or poultry ; ad ſhali be thereof convicted upon the oath of one 
or more witneſſes before any juſtice, who ſhall hear and determine the 
ſame, every officer ſo offending, and being ſo convicted, ſhall, for every 
ſuch offence, forfeit five pounds, to be diſtributed by ſuch juſtice a- 
mongſt the poor of the place, where fuch offence ſhall be committed. 
. 4 c 
a And every officer commanding in chief upon the place, for every ſuch 
offence committed by any ſoldier under his command, and of which ſuch 
ſoldier ſhall be ſo convicted, ſhall forfeit ten ſhillings, to be paid and diſtri- 
buted in manner aforeſaid. | | 
Forfeiture of 3. And if upon ſuch conviction, and demand made of ſuch reſpective 
commillion. penalties by the conſtable or overſeer of the poor of the pariſh where ſuch 
offence ſha!l be committed, ſuch officer ſhall refuſe, or for ten days neglect, 
to pay the ſaid reſpective penalties, ſuch officer ſhall forfeit his commiſſion, 
and his commiſſion is hereby declared null and void. 
Killing game 4. By the act 3 Geo. 3. cap. 23. No perſon ſhall take, kill, or deſtroy any 
out of ſeaſon. patridge or quail, from the firſt of February to the firſt of September in each 
year, or any grouſe from the firſt day of February to the firſt day of Auguft 
in any year. J. II. 


ius ame- poſe to ſale, or who ſhall buy or cauſe to be bought, any patridge, quail, 
or grouſe, within the reſpective times ee e ſhall for every 


patridge, quail, or grouſe ſo taken, killed, or deſtroyed, ſold, expoſed to 
fale or bought, forfeit ten pounds for every offence, to be levied by diſtreſs 
and ſale of the goods of theoffender, and in caſe of inſolvency, the party ot- 
fending ſhall ſuffer impriſoment for three months. J. 12. 


6. Every 
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6. Every higler, common carrier, or ſtage coachman, in whoſe poſſeſſion Higlers, &c. 
any patridge, or quail, ſhall be found after the firſt of May, one thouſand carrying game. 
ſeyen hundred and ſixty- four, at any time between the firſt of February and 
the firſt of September in each year, or in whoſe poſſeſſion any grouſe ſhall be 
found, after the firſt day of May, one thouſand ſeven hundred and ſixty-four, 
at any time between the firſt day of February and the firſt day of Auguſt in 
each year, ſhall forſeit for every ſuch patridge, quail, and grouſe, twenty 
ſhillings, to be recovered as herein after is directed. . 14. 

7. All offences againſt this act ſhall be enquired into and determined, Convigion of 
either by the oath of one credible witneſs, or by the confeſſion of the parties offenders. 
accuſed, before any one juſtice of the peace for the county where the offence 
ſhall be conimitted, or where the offender ſhall be found, and ſuch juſtice 
is hereby impowered to iſſue his warrant for the diſtraining and ſale of the 
goods of the party oftending, in order to raiſe the penalty aforeſaid, or if he 
ſhall be inſolvent, for committing the party for the time before limited to 
the county gaol. /. 15. | | 

8. All forfeitures to be incurred for any offence to be committed againſt Forfeitures to 
this act, ſhall, when recovered, be paid to the informer, or proſecutor. e into mer. 


J. 16. 


This act ſhall continue in force for two years, from the firſt day of May, one 
thouſand ſeven hundred and fixty-four, and to the end of the then next ei- 
ſion of parliame nt. | | 


IV. Of pigeons. 


1. A lord of the manor may build a dove-cote upon his own land, parcel who may 
of the manor; but a tenant of a manor cannot do it without the lord's li- rect a dove- 
cence. 3 Salk. 248. But any freeholder may build a dove-cote on his own 28 
ground. Cro. El. 548. Cro. Ja. 382. 
2. And it hath been adjudged, that erecting of a dove-houſe is not a com- Dove-cote not 
mon nuſance, nor preſentable in the leet. . Cro, Ja. 490, I. unge 
3. By the 10 W. 3. c. 8. No perſon ſhall ſhoot at, take, kill, or deſtroy penalty for 
any houſe dove or pigeon, other than ſuch as ſhall be in or belonging unto billing piscons. 
the dove-houſe or pigeon-houſe of the perſon ſo ſhooting at, killing, or de- 
ſtroying the ſame; on pain that every offender ſhall, for every ſuch offence, 
being thereof convict before one or more juſtices of the county where the 
{ame ſhall be committed, or the offender apprehended, forfeit ten ſhillings, 
one moiety to the poor of the pariſh where ſuch offence ſhall be committed, 

to be paid to the church-wardens for ſuch uſe, the other to him or them who 
ſhall inform and proſecute for the ſame as aforeſaid, or otherwiſe ſhall be 
publickly whipt, at the diſcretion of the juſtice before whom he ſhall -- be 
convict. [. h : 

4. And by the 6 An. c. 14. If any officer or ſoldier ſhall without leave of Officers or ſol- 
the reſpective lords of the manor under their hands and ſeals firſt obtained, A ee 
take, kill, or deſtroy any pigeon, or any other ſort of fowl or poultry; 1 
ſhall be thereof convicted upon the oath of one credible witneſs, before any 
Juſtice of the peace, who is hereby authorized.to hear and determine the 

| ſame; 
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ſame; every officer ſo offending, and being ſo convicted, ſhall forfeit five 
unds, to be diſtributed by the ſaid juſtices amongſt the poor of the place 
where ſuch offence ſhall be committed. J. 10. 


Penalty of 10. 5. And every officer commanding in chief upon the place, for every ſuch 
offence committed by any ſoldier under his command, and of which ſuch 


ſoldier ſhall be ſo convicted, ſhall forfeit ten ſhillings, to be paid and diſ- 
tributed in manner aforeſaid. 

6. And if upon ſuch conviction and demand made of ſuch penalties by the 
conftable or overſeer of the poor of the pariſh where ſuch offence ſhall be 
committed, ſuch officer ſhall by the ſpace of ten days neglect to pay the 
ſaid penalties, ſuch officer ſhall forfeit and is hereby declared to have for- 
feited his commiſſion, and his commiſſion is hereby declared void. 

7. But if the pigeons come upon my land, and I kill them, the owner 
hath no remedy againſt me; tho' I may be liable to the ſtatutes which make 


it penal to deſtroy them. Cys. Ja. 492. a 
pigeons to go 8. Doves in a dove-houſe, young and old, ſhall go to the heir, and not to. 


to the heir. the executor. 1 {nft. 8. 
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Officer refuſing 


Pigeons treſ- 
paſſing. 


V. Of wild ducks, wild geeſe, and other water fowl. 


Deſtroying the 1. By the 9 Will. 3. cap. 8. ſect. 8. No perſon ſhall deſtroy the eggs or 

neſts of wild- neſt of any duck orother wild fowl. 

* 2. Every perſon offending, ſhall for every ſuch offence, being thereof 
convict before one juſtice of the peace of the county where the ſame ſhall be 
committed or the offender apprehended, forfeit ten ſhillings, the one moiety 
thereof to the uſe of the poor of the pariſh where ſuch offence ſhall be com- 

mitted, to be paid to the church wardens of ſuch periſh for the uſe of the 
poor, the other moiety to them who ſhall inform and proſecute for the ſame, 
or otherwiſe ſhall be publickly whipt at the diſcretion of the juſtice, before 
whom they ſhall be convict. | 

Taking wild- 3. And by the 11 Geo. 2. cap. 12. If any perſon between the firſt day of 

towl outof July and the firſt day of Oclober in every year, ſhall by hays, tunnels, ar 


1 : : ; 
h other nets, drive or take any wild duck, teal, widgeon, or any other water- 


fowl, in boggy grounds, lakes, broad waters, or other places of reſort for 
wild-fowl, in the moulting ſeaſon, ſuch perſons who ſhall- fo effend and 
thereof be convicted before any juſtice of the peace for the county where 
ſuch offence ſhall be committed, by the oath of one credible witneſs, ſhall 
for every water-fowl fo taken, forfeit ten ſhillings, one moiety thereof to be 
Penalty of 197. paid to the informer, and the other moiety to the poor of the pariſh where 
ſuch offence ſhall be committed, to be levied by diſtreſs and ſale of the of- 
fenders goods, by warrant of the juſtice before whom the. offender ſhall be 
convicted, rendering the overplus to the owner above the penalty and charge 
of diſtreſs, and for want of diſtreſs the offenders ſhall be publickly whipped 
on ſome market day, through ſome market town, within the county where 


ſuch ofFence ſhall be committed. 


Net bode 4. Aud the juſtice before whom perſons ſo offending ſhall be convicted, 
PT ſhall order ſuch hays, nets, or tunnels, that were uſed in driving or e 
© Ss 
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the faid wild-fowl, to be ſeized and immediately deſtroyed in the preſence 
of ſuch juſtice. 1 


This act is now expired, but as it may probably be revived and further con- 
tinued, it is therefore retained in its place. | 


VII. Laws for preſerving the game of fiſh in particular, 


I. The penalty of fiſhing in'ponds and other private fiſheries. 
II. Qualification by eſtate or degree to kill fiſh. 


I. The penalty of fiſhing in ponds and other private fiſheries. 


1. A NY man may ered a fiſh pond without licence, becauſe it is a mat- Who may erect 
ter of profit, and for the increaſe of victuals. 2 Inſt. 199. a fill pond, 
2. If any treſpaſſers in ponds be thereof attainted at the ſuit of the party Three years 
great and large amends ſhall be awarded according to the treſpaſs; and they 33 
ſhall have three years impriſonment, and after ſhal] make fine at the king's 
pleaſure (if they have whereof) and then ſhall find good ſurety, thatafter they 
ſhall not commit the like treſpaſs: And if they have not whereof to make 
fine, after three years impriſonment, they ſhall find like ſurety ; and if they 
cannot find like ſurety, they ſhall abjure the realm. And if none ſue within 
the year and day, the king ſhall have the ſuit. 3 Ed. I. c. 20. 
Note; Thoſe are treſpaſſers in ponds, who endeavour to take fiſh therein. 


2 Inſt. 200. 
3. And by the 12 Geo. 1. cap. J. ſect. 1. It ſhall be lawful for any perſons Diſguiſed per- 


without other warrant than this act, to ſeize and bring before one juſtice of ſons. 
the peace of the county where the offences ſhall be committed, ſuch perſons 
as they ſhall find fiſhing with their faces blacked or diſguiſed, and alſo ſuch 
perſons as ſhall be found in or near any rivers with their faces blacked or 
otherwiſe diſguiſed, tho* ſuch perſons be not actually fiſhing at the time of 


ſuch ſeizure. | SY 
4. Which juſtice, upon conviction of ſuch offenders by the oath of one Penalty of 404. 


credible witneſs, ſhall by his warrant levy by diſtreſs and ſale of the goods 


of ſuch offenders forty ſhillings, one moiety whereof ſhall be given to the 
informers, and the other moiety to the poor of the pariſh where ſuch offence 


ſhall be committed. 
5. And in caſe no ſufficient diſtreſſes can be had whereout to levy the ſaid Committal. 


forty ſhillings, the ſaid juſtices ſhall by warrant commit ſuch perſons to the 
houſe of correction or work-houſe for any time not exceeding thirty-one 
days, there to remain at hard labour, and to have due correction. 
6. And by the 10 Will. 3.cap. 8. Every perſon authorized by warrant of Search-wat- 
one juſtice of the peace, ſhall have power and 1s hereby required to enter LAI 
into and ſearch, in ſuch manner and with ſuch power as in caſe where goods 
are ſuſpected to be ſtolen, the houſes or other places belonging to ſuch houſes 


of ſuſpected perſons not qualified as aforeſaid; and in caſe any fiſh or other 
3 Uu | game, 


Conviction. 


Committal. 


Fiſh in ponds. 


| Unqualified 


Game. 


me, ſhall be found, the offender ſhall be carried before ſome juſtice of the 
peace of the ſame county. /. 13. 

7. And if ſuch perſon do not give a good account how he came by ſuch 
game, Sc. as ſhall ſatisfy the ſaid juſtice, that the ſame was not taken con- 
trary to this act, or ſhall not in ſome convenient time to be ſet by the ſaid 
juſtice, not exceeding ſix days, produce the party of whom he bought the 
ſame, or ſome other credible perſon, to depoſe upon oath ſuch ſale thereof, 
ſuch perſon ſhall be convicted by the ſaid juſtice of ſuch offence. 

8. And ſhall forfeit for every hare, partridge, pheaſant, pigeon, fiſh, fowl 
or other game or veniſon, any ſum not under five and not exceeding twenty 
ſhillings, to be aſcertained by the ſaid juſtice, one moiety thereof to be paid 
to the informer, and the other moiety to the poor of the parith where ſuch 
offender ſhall live, the ſaid forfeiture to be levied by diſtreſs and ſale of the 
offenders goods, by warrant under the hand and ſeal of the juſtice, before 
whom the offender ſhall be convicted. 

And for want of diſtreſs, the offenders ſhall be committed to the houſe of 
correction, for any time not exceeding one month, and not leſs than ten days, 
there to be whipped and kept to hard labour. 

And in caſe any perſon charged with the ſaid offence, ſhall not before the 
ſame juſtice give ſuch evidence of his innocence as aforeſaid, he ſhall be 
convicted thereof in the ſame manner as the perſons firſt charged therewith, 
is hereby directed to be, and ſo from perſon to perſons till the firſt offender 


ſhall be diſcovered. 
9. By the 11 Geo. 2. cap. 12. If any perſons ſhall take or deſtroy any fiſh 


out of any pond or ſtew, wherein the ſame are kept, and wherein they have 
no property, without the licence and conſent of the owners, and be there- 
of convicted upon the oath of one credible witneſs, before ſome juſtice of 
the peace of the county, Sc. where the offence is committed, hey ſhall 
forfeit for every offence a ſum not exceeding ten pounds, nor leſs than five 
pounds, at the diſcretion of the juſtice, one half thereof to the informer, 
and the other half to the poor of the pariſh where the offence was commit- 
ted, to be levied in ſuch manner as the other penalties are by this act ap- 
pane to be levied; and for want of ſufficient diſtreſs, the offenders ſhall 

committed to the common gaol of the county, without bail or main- 


prize for three months. /. 10. 


This aft is now expired, but as it may probably be revived and further con- 
tinued, it is therefore retained in its place. 


I. Qualification by eſtate or degree to kill fiſh. 


1. By the 12 Geo. 1. cap. 7. No perſons, except ſuch as have an eſtate of 
freehold in their own or their wives right, of the clear value of forty pounds 
per annum, or a perſonal eſtate of the value of one thouſand pounds, over 
and above all debts, and except ſuch perſons as ſhall be intitled to any fiſh- 
ery, or their farmers, and ſuch perſons as ſhall be lawfully employed in the 
ſame, ſhall, for themſelves, or as ſervants to any perſor's who ſhall not be 


ſeized or poſſeſſed of a real or perſonal eſtate to the value aforeſaid, or * 
. a | ed 
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led to any fiſhery as aforeſaid, make, have, or keep any gaffs, ſpears, lyſ- 
ters, loops, nets, or any other engines or inſtruments commonly made uſe 
of to take or kill ſalmon or ſalmon-fry, altho' no proof can be made that 
they did apply any of them to ſuch uſes. /. 2. _ 

2. On pain that all and every ſuch engine and inſtrument ſo kept contrary Fiſhine-tackle 
to this act, as alſo all fiſh found with them, ſhall be ſeized or taken away by — 
any juſtice of the peace of the reſpective counties where the ſame ſhall be 
kept or found, or by perſons authorized thereunto by warrant of ſuch quſ- 
tice, and may be detained by them to their own uſe. | 

And every perſon ſo having and keeping any ſuch nets or other engine Penaltyof 40s. 
or inſtrument contrary hereunto, and being thereof convicted upon his ap- 
pearance 0: default after ſummons, before one juſtice of the peace of the 
county or place where ſuch offence ſhall be committed, on the oath of one 
credible witneſs, ſhall, for every ſuch offence, forfeit forty ſhillings, to be 
levied by warrant of ſuch juſtice before whom ſuch offender ſhall be con- 
victed, by diſtreſs and ſale of the goods of ſuch offender, the one moiety 
thereof to the informer and-the other moiety to be diſpoſed of to the uſe of 
the poor of the pariſh where ſuch offences ſhall be committed. 
And in caſe no ſufficient diſtreſs can be had whereout to levy the ſaid Committal 
forty ſhillings, the ſaid juſtice ſhall by warrant commit ſuch perſons to the 
common gaol of the county or place where ſuch offence ſhall be committed, 
there to remain for any time not exceeding thirty-one days, unleſs ſuch | A 
offender ſhall ſooner pay the penalty ſo forfeited, and upon ſuch payment to 
be diſcharged. I; | | 


A. Appointment of a game-keeper. 


A. L. eſquire, lord of the manor of: do hereby nominate, authoriſe, 

and appoint A. G. of P. in the county of- yeoman, to be my game- 
keeper of and within my ſaid manor f in the county aforeſaid, with full 
power, licence, and authority to kill any hare, pheaſant, partridge, or any other 
game whatſoever, in and upon my ſaid manor of — for my ſole uſe, and 
immediate benefit; and alſo to take and ſeize all ſuch guns, bows, greyhounds, 
ſetting dogs, Iurchers, or other dogs to kill bares or conies, ferrets, tramels, 
low-bells, hays, or other nets, harepipes, ſnares, or other engines for the taking 
and killing of conies, hares, pheaſants, partridges, or other game, as within the 
Precincis of my ſaid manor of- Hall be uſed by any perſon or perſons, who 
by law are prohibited to keep or uſe the ſame. Given under my hand and ſeal, 
Ibis——aay of: in the——year, &C. . 


B. Warrant to ſearch for dogs and engines. 


County of Dublin. | To— 2 


XJ HEREAS complaint hath been made unto me J. P. eſquire, one of his 
yy JMajeftys juſtices of the peace in and for the ſaid county, upon the oath 

of A. I in the ſaid county, yeoman, that he the ſaid A. I. hath good 
Ju 2 ground 
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ground to ſuſpect and doth ſuſpect that A. O. of - aforeſaid in the coun- 
ty aforeſaid, yeoman, being a perſon in no reſpect qualified by the laws of this 
realm ſo to do, hath and keepeth in his cuſtody a greyhound un, net, &c.] 
to kill and deſtroy the game : theſe are therefore to command you in his maje/- 
ty's name to enter into, and ſearch in the day time, tbe houſes, outhouſes, and 
other places of him the ſaid A. O. at aforeſaid, and if you there find 
any greyhound, &c. that you ſeize and keep the ſame for the uſe of A. I. 
eſquire, lord of the manor of in which manor the ſaid houſes, outhouſes, and 


_ other places, are fituate and do lie, or otherwiſe that you cut in pieces or deſ- 


in the 


troy the ſame. Given under my band and ſeal the — day of 
year, &C. 


1 


C. Warrant againſt a perſon for keeping dogs and engines. 


Dublin. 3 To 


HEREAS complaint hath this day been made before me J. P. eſquire, 
one of his majeſty's juſtices of the peace in and for the county of —— 
aforeſaid, upon the oath of A. I. of in the ſaid county, yeoman, that 
A. O. of the pariſh of in the ſaid county, ſboemaker, doth keep [or 
uſe] a greyhound, &c. to kill and deſtroy the game, he the ſaid A. O. not being 
qualified by the laus of this realm ſo to do, contrary to the flatutes in ſuch 


caſe made and provided: theſe are therefore in his majeſty's name to command 


you, that you do forthwith upon fight hereof apprehend the ſaid A. O. and 
bring him before me to anſweer the premiſſes, and to be further dealt with 


according to law. Given under my hand and ſeal the day of in 


the year of the reign of— 
D. Conviction of keeping dogs and engines. 
Dublin. E it remembred, that on the day of m the year 


of the reign of -- of Great Britain, Frante, and Ireland, 

king, defender of the faith, and ſo forth, at in the county aforeſaid, 
a EP" cometh before me J. P. eſquire, one of the juſtices of our ſaid 
lord the king, aſſigned to keep the peace of our ſaid lord the king in the ſaid 


county, and alſo to hear and determine divers felomes, treſpaſſes, and other 


miſdemeanors in the ſaid county committed, and giveth me the ſaid juſtice to 
underfland and be informed, that on the —— day of — in the ear 
aforeſaid, at the pariſh of in the county aforeſaid, one A. O. of the 
pariſh aforeſaid in the county aforeſaid, ſhoemaker, not then having lands and 
tenements, nor any other eftate of inheritance, in his own or his. wife's right, 
of the clear yearly value of 401. per annum, nor a per ſonal eſtate of the value of 
one thouſand pounds, over and above all debts, nor being the owner nor keeper 
of any foreſt, park, chaſe, or warren, nor gamekeeper to any lord or lady of a ma- 
nor, did keep and uſe a certain dog, called a greyhound, to kill and deftroy the 


game, 
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ame, againſt the form of the ſtatute in that caſe made and provided : and afler- 
2wards upon the aforeſaid day, and in the year firſt abovementioned, he the ſaid 
A. O. being brought before me by my warrant for that purpoſe, is aſked by me 
the ſaid juſtice, if he can ſay any thing for himſelf, why he the ſaid A. O. 

ould not be convicted of the premiſſes above charged upon him in form afore- 
aid; who pleadeth that he is not guilty of the ſaid offence : neverthele's on 
the day aforeſaid, in the year aforeſaid, at aforeſaid, in the county 
aforeſaid, one credible witneſs, to wit, A. W. ff yeoman, cometh be- 

ore me the aforeſaid juſtice, and before me the ſame juſtice upon his oath on 
the holy goſpel to him then and there by me the aforeſaid juſtice adminiſtred, 
depoſeth, ſweareth, and upon his oath aforeſaid affirmeth, and ſaith, that the 
aforeſaid A O. on the day of aforeſaid, in the year aforeſaid, at 
the pariſh of aforeſaid, in the county aforeſaid, not then having lands 
and tenements, nor any other eſtate of inheritance, in his own or his wife's 
right, of the clear yearly value 40 l. per annum, nor per ſonal eſtate of the va- 
lue of one thouſand pounds, over and above all debts, nor being the owner nor 
keeper of any foreſt, park, chaſe, or warren nor gamekeeper to any lordor lady of a 
manor, did keep and uſe a certain dog called a greyhound, to kill and deſtroy the 
game : and thereupon the aforeſaid A. O. the day and year aforeſaid, at—afor-e 
ſaid, in the county aforeſaid, before me the ſame juſtice, by the oath of one 
credible witneſs aforeſaid, according to the form of the ſtatute aforeſaid is 
convicted: and for his offence aforeſaid hath forfeited the ſum of 5 l. of lau- 
ful money of Great Britain, 70 be diſtributed as the ftatute aforeſaid doth direct. 
In witneſs whereof, I the ſaid juſtice to this preſent record of the convittiog 
aforeſaid, have ſet my hand and ſeal at aforeſaid, in the county afore- 
Said, the day and year firſt abovewritten. 


E Warrant to diſtrain.5 J. for keeping dogs or engines. 


Dublin. 3 To 


HEREAS A. O. ff in the ſaid county ſhoemaker, is this 

day con vidted before me J. P. eſquire, one of his majeſty's juftices of 
the peace in and for the ſaid county, upon the oath of A. I. a credible wit- 
neſs, for that he the ſaid A. O. being a perſon not qualified by the Iaws of 
this realm ſo to do, on the day of in the —— year of the reign 
of — did keep and uſe in the pariſh of aforeſaid, in the - county 
aforeſaid, a certain dog called a greyhound, to kill and deſtroy the game, by 
virtue whereof he the ſaid A. O. hath forfeited the ſum of 5,1. to be diftribut- 
ed as herein after is mentioned theſe are therefore in his ſaid majeſty's name, 
to command you to levy the ſaid ſum by diſtreſs of the goods of him the ſaid 
A. O. and if within the ſpace of | four] days next after ſuch diftreſs by yu 
taken, the ſaid ſum, together with reaſonable charges of taking and keeping 
the ſaid diſtreſs, ſhall not be paid, that then you do ſell the ſaid goods jo by 
you diftrained, and out of the money ariſing by ſuch ſale, that you do pay 
one half of the ſaid ſumof 51. to A. I. of in the ſaid county, yeo- 


man, 
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man, who informed me of the ſaid offence, and the other half of the ſaid ſum of 
5 I. to the churchwardens of the pariſh of — aforeſaid, where the ſaid 
offence was committed, for the uſe of the poor of the ſaid pariſb; returning 
the overplus on demand unto him the ſaid A. O. the reaſonable charges of tak. 
ing, keeping, and ſelling the ſaid diſtreſs, being firſt deducted. And if ſuf. 
ficient diſtreſs cannot be found of the goods of the ſaid A. O. whereon to levy 
the ſaid ſum of 5 l. that then you certify the ſame to me, together with the 
return of this precept. Given under my hand and ſeal the day 6 


in the year 


. 


F. Commitment for want of diſtreſs, for keeping dogs and 


engines. 
To the conſtable of in the ſaid county, and to the 
Dublin. keeper of the houſe of correction at in the ſaid 
county. 8 


HEREAS A. O. ef in the ſaid county, ſhoemaker, was on 
the day of in the year of convicted before 
me J. P. eſquire, one of his majeſty's juſtices of the peace in and for the ſaid 
county, upon the oath of A. W. a credible witneſs, for that he the ſaid A. O. 
not being a perſon by the laws of this realm qualified ſo to do, on the — 
day of in the year aforeſaid, did keep and uſe in the pariſh of 
aforeſaid, in the county aforeſaid, a certain dog called a greyhound, to kill and 
deſtroy the game, by virtue whereof he the ſaid A. O. hath forfeited the ſum of 
51. of lawful money of Great Britain; and whereas on the ſaid day 
of in the year aforeſaid, I did iſſue my warrant to the conflable of 
to levy the ſaid ſum of 51. by diſtreſs and ſale of the goods of him 
the ſaid A. O. and to diſtribute the ſame according as is directed by the 
tatute in that behalf made; and whereas it duly appears to me, as well on 
the oath of the ſaid conſtable, as otherwiſe, that he the ſaid conſtable hath uſed 
his beſt endeavours to levy the ſaid ſum on the goods of the ſaid A. O. as a- 
Foreſaid, but that no ſufficient diſtreſs can be had whereon to levy the ſame: 
theſe are therefore to command you the ſaid conſtable of —— aforeſaid, to 
apprehend the body of the ſaid A. O. and him ſafely t9 convey to the houſe of 
correction at in the ſaid county, and there deliver him to the ſaid 
keeper thereof, together with this precept. And I do hereby command you, the 
Said keeper of the ſaid houſe of correction, to receive into your cuſtody in 
the ſaid houſe of correction the ſaid A. O. and him there ſafely to keep 
for the ſpace of three months: and for ſo doing this ſhall be your ſuffict- 
ent warrant. Given under my hand and ſeal the ==—=— day of —— 
in 16e — year, &c. 
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G. Warrant againſt a higler having game in poſſeſſion, 


Dublin. 3 To the conſtable of. 


HEREAS A. I. f hath this day made oath before me 2 
eſquire, one of his majeſty's juſtice of the peace in and for the ſaid 


county, that on the day of — now laſt paſt, he the ſaid A. 
I. did ſee in the poſſeſſion of A. O. of — in the pariſh of = Int 
the county aforeſaid, innkeeper at — — aforeſaid, in the pariſh and 


county aforeſaid, in the houſe of him the ſaid A. O. then and there one 
Hare [or, did ſee him offer to ſell one hare, or as the caſe ſhall be] be 

the ſaid A. O. being no way qualified by the laws of this realm, to have 
the ſaid hare in his cuftody or poſſeſſion, againſt the form of the ſtatute in that 
caſe made and provided . theſe are therefore to command you, to bring the 
ſaid A. O. before me or ſome other of his Majeſty's Juſtices of the peace for 
the ſaid county, to anſwer the premiſſes, and to be further dealt withal ac- 
cording to law. Given under my hand and ſeal, the — day of 
n the year, &c. 


H. Warrant to levy 205. on the goods of a higler convicted of 
having game in his cuſtody. 


Dublin. 5 To the conſtable of 


KT HEREAS A. O. of: in the pariſh of in the county afore- 
ſaid, higler, is on this preſent day of- in the——year of the 
reign of- duly convitted before me J. P. eſquire, one of his Majeſty's 7 
ces of the peace in and for the ſaid county, upon the bath of A. W. a credible 
witneſs, for that he the ſaid A. O. on the day of — in the— 
year of. at the pariſh of aforeſaid, in the county aforeſaid, had 

in his cuſtody and poſſeſſion.(between the firſt day of F ebruary, and the firſt day 
of October) one hare, he the ſauid A. G. being no way qualified by the laws of 

this realm to have the ſaid hare in his cuſtody or poſſeſſion, againſt the form of 

the fatute in that caſe made, by reaſon whereof, he the ſaid A. O. hath for- 
fented the ſum of 208. Theſe are therefore to require you t" levy the ſaid ſum 

of 20s. by aiftreſs of the goods of him the ſaid A. O. and i within the ſpace 
of [ five} days next after ſuch diſtreſs by you taken, the ſaid ſum of 208. to- 
gether with reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall nat 

be paid, that then you do ſell the ſaid goods ſo by you diftratned as aforeſaid, 
and out of the money arifing by ſuch ſale, that you do pay one half of the ſaid 
Jum of 208. to A. I. of —— —yeoman, who informed me of the ſaid offence, 

and the other Half to the poor of the pariſh of — aforejaid, within which 
pariſh the ſaid offence was committed; returning to him the ſaid A. O. the over- 
| | | plus 
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plus on demand, the reaſonable charges of taking, keeping, and ſelling the ſaid 
diftreſs, being firſt deducled. And if ſufficient diſtreſs cannot be had f th 
goods of the ſaid A. O. that you certify the ſame to me together with the return 
of this precept. Given under my hand and ſeal the day of- in the 


year 0 
I. Commitment on the ſame for want of diſtreſs. 
| To the conſtable of in the ſaid county, and to the 
Dublin. 4 Keeper of the houſe of correction at in the ſaid 
| county, 
HEREAS A. O. in the ſaid county, higler, was on the—— 
day of — duly convicted before me J. P. eſquire, one of his Majeſty's 


Juſtices of the peace in and for the ſaid county, upon the oath of A. W. of —- 
a credible witneſs, for that he the ſaid A. O. on the day of- in the 
year of- at the pariſh of ——aforeſaid, in the county aforeſaid, 
had in his cuſtody and poſſeſſion one hare, he the ſaid A. O. being no way qualifi- 
ed by the laws of this realm to have the ſaid hare in his cuſtody or poſſeſſion, a- 
gainſt the form of the ſtatute in that caſe made, by reaſon whereof he the ſaid 
A. O. hath forfeited the ſum of 20s. And whereas on the ſaid dayof — 
in the year aforeſaid, I did iſſue my warrant to the conſtable of- to levy the 
ſaid ſum of 208. by diſtreſs and ſale of the goods of him the ſaid A. O. and 10 
diſtribute the ſame according as is directed by the ſaid flatute: And whereas it 
duly appears to me, as well on the oath of the ſaid conflable of ——as otherwiſe 
that he the ſaid conſtable of ——hath uſed his beſt endeavours to levy the ſaid 
ſum on the goods of the ſaid A. O. as aforeſaid, but that no ſufficient ditreſs can 
be found whereon to levy the ſame; Theſe are therefore to require you the con- 
table of ——aforeſaid, to carry the ſaid A. O. to the ſaid houſe of correction at 
———aforeſaid, and deliver him to the ſaid keeper thereof, together with this 
precept. And you the ſaid keeper are hereby commanded to receive into your 
cuſtody in the ſaid houſe of correction him the ſaid A. O. and him there ſafely 
to keep for the ſpace of three months, without bail or mainprize; and for your 
fo doing this ſhall be your ſufficient warrant. Given under my hand and ſeal 


the——day of ——. 


— 


K. Conviction for killing deer, from Tremarne's entries, 328, 329. 


Cumber- E it remembred, that on the third day of September, in the 


land. year of the reign of our lord Charles the ſecond now king of 


&c. the thirty-ſecond, one Benjamin Granger / entleman, cometh be- 


fore me John Aglionby, e/quire, one of the juſtices of our ſaid lord the king, 
aſſigned to keep the peace of our ſaid lord the king in the ſaid county of C. at G. 
in the ſame county, and giveth me to underſtand and be informed, that one James 
Dobſon, late of ——J. B. late of ——and L. M. late of ——0on the 25th day of 
Auguſt, in rhe year of the reign of our ſaid lord the n:w king, the 32d afore- 


ſaid, in à certain park then of the moſt nokle Henry duke of Norfolk, co 
{ | | ray- 


Game. 


Grayſtock park, in the pariſb of Grayſtock, in the ſaid county, then and long 
before and yet being ground incloſed, wherein deer then were and long before had 
been uſually kept, unlawfully hunted, and a certain fallow deer of the ſaid 
duke then in the ſame park killed, took, and carried away, without the conſent of 
the ſaid duke then owner of the ſaid park, or of Andrew Huddleſtone, e/quire, 
then being chiefly intruſted with the cuſtody of the ſame park, againſt the form of 
the flatute in ſuch caſe made and provided: And afterwards, to wit, on the afore- 
ſaid third day of September in the 32d year aforeſaid, two credible witneſſes, 
that is to ſay, J. H. of- and T. B. / came before me the ſaid juſtice aſ- 
figned, &c. at G. aforeſaid, and before me the ſaid juſtice aſſigned, &c. upon 
their oath on the holy goſpel of God to them then and there by me the aforeſaid juſ* 
tice aſſigned, &c. by the authority of the ſtatute aforeſaid adminiſtred and given, 


do depoſe, ſwear, and ſay, and each of them doth depoſe, ſwear, and ſay, up- 


on their oath aforeſaid, that the aforeſaid J. D. J. B. and L. M. on the aforeſaid 
25th day of Auguſt, in the 32d year aforeſaid, in the aforeſaid park and ground 
incloſed, of the aforeſaid duke of Norfolk, in the pariſh of Grayſtock aſore- 
ſaid, unlawfully hunted, and the aforeſaid fallow deer of him the ſaid duke, 
then in the ſaid park and ground incloſed, took, killed, and carried away, with- 
out the conſent of the ſame duke then owner of the ſaid park and ground inclaſed, 
or of the aforeſaid A. H. eſquire, then with the cuſtody of the ſame park and 
ground incloſed as is aforeſaid chiefly intruſted. And thereupon they the afore- 
ſaid J. D. J. B. and L. M. on the ſaid 3d day of September, in the 324d year 
aforeſaid, before me the ſaid juſtice aſſigned, &c. by the oath of two credible wit- 
neſſes aforeſaid, according to the form of the ſtatute aforeſaid, are, and every 
of themis, convicted. And for the effence aforeſaid, every of them the afore- 
ſaid J. D. J. B. and L. M. according to the form of the flatute aforeſaid, hath 
ſeverally forfeited the ſum of gol. one third part thereof to the aforeſaid R. G. 
the informer in this behalf as 1s aforeſaid, another third part thereof to the uſe 
of the poor of the ſaid pariſh of G. within which pariſh the offence aforeſaid was 
committed, and the other third part thereof to the duke aforeſaid,” owner of the 
deer aforeſaid. In witneſs whereof 1 the aforeſaid juſtice to this preſent record 
of the conviction as aforeſaid, have ſet my hand and ſeal, at G. aforeſaid, on 


the day end year firſt above-mentioned. | 
John Aglionby. 


L. Warrant of diſtreſs for hunting and killing deer, 


Dublin. j To 


HEREAS A. O. of yemman, is this day duly convicted before 


| me J. P. efquire, one of his Majeſty's juſtices aſſigned to keep the peace 
in the ſaid county, and alſo to hear and determine divers treſpaſſes and other 


miſdemeanors in the ſaid county committed, by the oath of A. W. off -yeo- 
man, a credible witneſs, for that he the ſaid A O. on the day of- 
in the year of — in a certain park then of Sir P. M. baronet, in the 


pariſh of 


X X | the 


þ in the ſaid county, then and long before and yet being ground 
mchſed, wherein deer then were and long before had been uſually kept, unlaw- + 
fully did hunt, and a certain fallow deer of the ſaid Sir P. M. baronet, then in 
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the ſame park did kill, take, and carry away, without the conſent of the ſaid 
Sir P. M. baronet, then owner of the ſaid park, or of any otber perſon then 
chiefly intruſted with the cuſtody of the ſame park, again the form of the fta. 
mute in ſuch caſe made and provided; by reaſon whereof he the ſaid A. O. bath 
forfeited the ſum of 30 l. of lawful money of Great Britain, to be diſtributed 


as herein after is mentioned. | 
Theſe are therefore in his ſaid Majeſty's name to command you to levy the ſaid 


ſum , Ae, of the goods and chattels of him the ſaid A. O. And if within 
the ſpace of | fix] days next after ſuch diſtreſs by you taken, the ſaid fum of zol. 
together with reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall 
not be paid, that then you do ſell the ſaid goods and chattels fo by you diſtrained 
as aforeſaid; and out of the money ariſing by ſuch ſale, that you do pay one 
third part of the ſaid ſum of 201. to A. I. of in the ſaid county, yeoman, 
who informed me of the ſaid offence; and one third part unto the church wardens 


or overſeers of the poor of the ſaid pariſh of For the uſe of the poor of the 
ſaid pariſh, and the other third part to the ſaid ———owner of the ſaid deer; 


returning to him the ſaid A. O. the overplus upon demand, the reaſonable charges 
of taking, keeping, and ſelling the ſaid diſtreſs being firſt deducted. And if 
Sufficient diſtreſs cannot le had or found, by and on which the ſaid ſum of 20], 
may be levied, you are hereby required to certify the ſame to me, within two days 
after the date of this preſent warrant. Given under my hand and ſeal, at 
in the county aforeſaid, the day of- in the -year of the 


reign 0 


M. Commitment for want of diſtreſs, for hunting and killing 


deer. 
To the conſtable of in the ſaid county, and to the keep- 
Dub; er of the common gaol at in the ſaid county, and to 
2 8783 the chief officer of the market town of in the ſaid 
(county, and to every of them. | 
HERE AS A. O. / labourer, was on the day of —— 


duly convifted before me J. P. eſquire, one of his Majefly's juſtices aſ- 

figned to keep the peace in the ſaid county, and alſo to hear and determine divers 

felonies, treſpaſſes, and other miſdemeanors in the ſaid county committed, by the 

oath of A. W. of- Fan a credible witneſs, for that he the ſaid 
day 0 : 


A. O. on the year in a certain park 
then of eſquire, in the pariſh of ———1n the ſaid county, then and long 


before and yet being ground incloſed wherein deer then were and long before 
had been uſually kept, unlawfully did hunt, and a certain fallow deer of the 
fſaid— eſquire, then in the ſame park did kill, take, and carry away, 
without the conſent of the ſaid then owner of the ſaid park, or of any 
other perſon then chiefly intruſted with the cuſtody of the ſame park, againſt 
the form of the ſtatute in ſuch caſe made and provided; by reaſon whereof be 
the ſaid A. O. hath forfeited the ſum of 30l. And whereas on the ſaid 
day of- in the year aforeſaid, I did iſſue my warrant to the conſtable of 


—— levy the ſaid. ſum of 301. by diſtreſs of the goods and chile of 
: II 


in the 
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him the ſaid A. O. and to pay over the ſaid ſum of 30 l. according as is directed 


oath of the ſaid conftable of- as otherwiſe, that he the ſaid conflable of 
hath uſed his beſt endeavours to levy the ſaid ſum of 3ol. on the goods 
and chattels of the ſaid A. O. as aforeſaid, and that no ſufficient diſtreſs can 
be found whereon to levy the ſame : Therefore in purſuance of the ſtatute afore- 
ſaid, I do hereby command you the ſaid conftable of- him the ſaid A. O. 
to apprehend and ſafely to convey to the ſaid common gaol at aforeſaid, 


in the county aforeſaid, and him to deliver to the keeper thereof aforeſaid, to- 


gether with this precept : And I do hereby command you the ſaid keeper of the 
gaol aforeſaid, to receive into your cuſtody in the ſaid gaol him the ſaid A. O. 
and him there ſafely to keep for the ſpace of one whole year; ſaving that with- 
in the ſaid year you deliver him the ſaid A. O. to the chief officer M. be- 
ing the next market town next adjoining to the place where the ſaid offence was 
committed, or to his under officer or officers, together with this precept, who are 
hereby reſpectively required to ſet the ſaid A. O. in the pillory in the ſaid mar- 
ket town, by the ſpace of one hour on ſome market day. And hereof fail not 
as you will reſpectively anſwer the ſame at your perils. Given under my hand 
and feal, at————1 the ſaid county, the- —day of —— -in the 


ear 


N. Warrant to ſearch for veniſon or ſkins. 


Dublin. 0 To the conſtable of 


HERE AS A. I. of ——1 the ſaid tounty, yeoman, hath this day made 
oath before me J. P. eſquire, one of his Majeſty's juſtices of the peace, 
in and for the ſaid county, that divers fallow deer have of late been unlaw- 
fully killed in, and taken and carried away from the park and ground inclaſed 
of ——at in the ſaid county, und that he the ſaid A. I. hath juſt cauſe to 
Juſpect, and doth ſuſpeft, that veniſon or the ſkins of deer, or toyls whereby to 
rale and kill deer, are concealed in the houſes, outhouſes, or other places be- 
yeoman, and B. O. of ——yeoman, at 
——aforeſaid in the county aforeſaid: Theſe are therefore in his ſaid Majeſty's 
name, and by virtue of the ſtatute in that caſe made and provided, to require 
you that you do forthwith upon fight hereof, enter into and ſearch the ſaid houſes, 
outbouſes, and other places belouging to the ſaid bouſes, of them the ſaid A. O. 
and B. O. at- aforeſaid; and 2 ſuch ſearch you ſhall there find any veni- 


fon, or ſkin of any deer, or toyls aforeſaid, that you do apprehend the perſon 


or perſons, in whoſe houſes, outhouſes, or other places aforeſaid, ſuch veniſon, 
ſein, or toyls fball be found, and him or them fo apprehended do carry before 
Some of his ſaid Majeſty's juftices of the peace in and for the ſaid county, to be 


examined concerning the premiſſes, and further dealt withal according to law. 


Given under m y band and feal the——day of ——11 the year —. 


X x 2- 1. Mr. 


the ſtatute aforeſaid : And whereas it duly appears to me, as well on the 


347 


348 Gaming. 


G:ming not an f. R. Dalton ſays, that playing at cards and dice, and the like, are 
poi, e not prohibited by the common law; neither are they mala in ſe, 


tn law. a N 
of their own nature, but only prohibited by ſtatute. Dalt. c. 46. 
Gaming houſ- 2. But it hath been ſaid, that all common gaming houſes are nufances in 
aulas. the eye of the law, as being great temptations to idleneſs, and apt to draw 


together numbers of diſorderly perſons. 1 Haw. 1 - : 

Lofing rol.at 3. By the 11 Ann. cap. 5. Any perton who ſhall at any time or fitting, 

© a by playing at cards, dice, tables, or other game whatſoever, or by betting 
on the ſides of ſuch as do play, loſe to any one or more perſons ſo playing 
or betting, in the whole the ſum or value of 10/7. and ſhall pay or deliver 
the ſame, or any part thereof; the perſon ſo loſing and paying or delivering 
the ſame, ſhall be at liberty in three months to ſue for and recover the ſame 
with coſts, in any court of record : and if he ſhall not ſue in three months, 
it ſhall be lawful for any perſon to ſue for and recover the ſame and treble 
value, with coſts; half to ſuch perſon who ſhall ſue, and half to the poor. 


55 
Anſwer upon And every perſon who ſhall fo be liable to be ſued for the ſame, ſhall be 
one. obliged and compellable to anſwer on oath ſuch bill as ſhall be preferred a- 


gainſt him, for diſcovering the ſum of money or other thing ſo won. JJ 3. 


Or other game whatſoever] M. 15 G. 2. Goodburn and Marley. It was de- 
termined, that hor/e races are within theſe general words. Hr. 1159. 
Playing upon 4. If any perſon ſhall play at cards, dice, tables, tennis, bowls, kittles, 
OT ſhovelboard, or any other paſtime or game whatſoever (other than for ready 
money) or bet on the ſides of ſuch as ſhall play, and ſhall loſe any ſum or 
other thing, exceeding 100/. at any one time or meeting, upon ticket, or 
credit, or otherwiſe, and ſhall not pay down the ſame at the time when he 
ſhall loſe the ſame; in ſuch caſe he ſhall not be bound to make it good, but 
the contract for the ſame, and for every part thereof, and all aſſurances and 
Secu;ities veid. ſecurities for the ſame ſhall be void; and the winner ſhall forfeit treble 
value of all ſuch ſums as he ſhall ſo win above 100/7. half to the king, and 
half to him that ſhall ſue in one year in the courts at Dublin, with treble 
coſts, 10 Vill 3. cap. 11. | _ 
In the caſe of Humphries and Rigby, M. 1698. A bill was brought, to 
be relieved againſt a bond for money won at all fours. The plaintiff was a 
diſtiller, and the defendant a tapſter at a bowling green. And it appearing 
that the defendant laid the cards, and turned up the knave of clubs, which 
was Jack, ſeveral times together ; and being an unreaſonable ſum for ſuch 
perſons to venture ; the plaintiff was relieved, and the bond ordered to be 
delivered up, altho' this caſe was not within the ſtatute, the bond being for 
leſs than 1001. For equity always relieved before the ſtatute, where any 
fraud appeared. 2 Abr. Eq. Cas. 184. Fe 
Securities to be 5. And all notes, bills, bonds, judgments, mortgages, or other ſecuri- 
void. ties, where the whole or any part of the conſideration ſhall be for money or 
any other valuable thing, won by playing at cards, dice, tables, tennis, 
bowls, or other game whatſoever ; or by betting on the ſides of ſuch as do 
game; or for the reimburſing or repaying any money knowingly lent or ad- 
vanced, at the time and place of ſuch play, to any perſon ſo gaming or bett- 


ing, or that ſhall (during ſuch play) fo play or bett, —ſhall be void: . 
where 
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where ſuch ſecurities ſhall be of lands, or ſuch as incumber or affect the 
ſame; they ſhall enure and be to the ſole uſe and benefit of, and devolve 
upon ſuch perſon as might have ſuch lands, in caſe the ſaid grantor, or per- 
ſon ſo incumbring the ſame, had been dead; and all conveyances to hin- 
der them from devolving on ſuch perſon, ſhall be void. 11 Ann. cap. 5. 


ſea. 1. 


Securities] H. 19 G. 2. Barjeau and Walmſley. The plaintiff and defen- 
dant gamed together, at toſſing up for five guineas at a time. And the plain- 
tiff having won all the defendants ready money lent him ten guineas at a 
time, and won it, till the defendant had borrowed 120 guineas. In an ac- 
tion for money lent, it was inſiſted for the defendant, that by the 9g An. c. 
14. the plaintiff could maintain no action; for by that act, all ſecurities for 
money lent to game with ſhall be void ; and the borrowing on an agreement 
to pay, is a ſecurity. But Lee Ch. J. held, that this was not a caſe within 
the act, for there is not the word contract, as in the ſtatute of uſury; and 
the word ſecurities, as it ſtands in this act, muſt mean laſting liens upon the 
eſtate. The parliament might think there would be no great harm in a 
parol contract, where the credit was not like to run very high; and there- 
fore confined the act to written ſecurities. Wherefore the plaintiff obtained 
a verdict for 126/. Stra. 1249. 

In the caſe of Rawdon and Shadwell, Apr. 23. 1755. A bill was brought 
by the plaintiff for an injunction, and that the defendant might deliver up 
the plaintiff's bond for 1150/7. for money loſt at play, and might refund a 
ſum of 1507. paid by the plaintiff in part of the ſaid bond, It appeared, 
that the plaintiff was a lieutenant, and the defendant a captain in Cotterel's 
regiment ; and about 14 years ago, being quartered at Leeds in Yorkſhire, 
the defendant won of the plaintiff in one evening the ſum of 1150 J. The 
plaintiff was under age ; and, being ſo, gave a bond for the money to the 
defendant ; and afterwards, when of age, paid 150/. in part. It was in- 
ſiſted for the plaintiff, that the ſecurities by the ſtatute of the 16 C. 2. were 
totally void, and ought to be delivered up; that the property of an infant 
in money loſt at play, is not altered, and therefore trover would lie; and 
the ſtatute of the ꝙ An. was mentioned, and a caſe in 2 Mod. gi. For the 
defendant, it was urged, that the plaintiff on the ſame evening won of ano- 
ther in the ſame company, to wit, the ſurgeon of the regiment, a larger 
ſum than the 11501. which has been paid by him. That fair gaming is not 
malum in ſe. It is only prohibited /ub modo. That the caſe cited was of 
money loſt with falſe dice, which the court takes cognizance of as a cheat. 
That the ſtatute of An. gives the court juriſdiction only as to a diſcovery. 
That as to the 150/. it was paid after he came of age; and if the court 
ſhould order the defendant to refund at the diſtance of 14 years, it would 
occaſion an infinite number of applications. That the ſtatute of 16 C. 2. 
gives no remedy to recover money already paid. That there has been too 
long an aſquieſcence. That money paid, even in caſes of bribery and cor- 
ruption, cannot be recovered at law. That the ſtatute of An. has directed 
an action within three months, for money loſt and paid at play.—The lord 
chancellor ſaid, the decree he ſhould make was not founded on any impu- 
tation on the character of the defendant, who had put in a very candid an- 


ſwer. But this is a breach of the law, from a falſe principle of honour. 
- mag 


And he was of opinion, that the plaintiff was intitled to the whole relief 
prayed; that a party may come into this court to have a void ſecurity deli- 
vered up; that refunding the money is of courſe, as the ſtatute has made 
the ſecurity void to all intents and purpoſes. 

Tuſtices may 6. And any two juſtices may cauſe to come, or to be brouglit before 
age game- them, every perſon whom they ſhall have juſt cauſe to ſuſpect to have no 

Nw viſible eſtate, profeſſion, or calling, to maintain themſelves by, but do for 

the moſt part ſupport themſelves by gaming; and if ſuch perſon ſhall not 
make it appear to the ſaid juſtices, that the principal part of his expences 
is not maintained by gaming, they ſhall require of him ſufficient ſecurities 
for his good behaviour for 12 months, and in default of his finding ſuch ſe- 
curities, ſhall commit him to the common goal, until he ſhall find ſuch ſe- 
curities as aforeſaid. 11 Ann. cap. 5. /ett. 6. 

And if he ſhall, during the time for which he ſhall be bound, at any one 
time or ſitting, play or bet for any ſums or other thing exceeding in the 
whole the value of 205. ſuch playing ſhall be deemed a forfeiture of the re- 
cognizance. . 7. 

Cheating. 7. If any perſon ſhall by any fraud, unlawful device, or other ill prac- 
tice in playing at cards, dice, tables, tennis, bowls, kittles, ſhovelboard 
or by cockfightings, horſe races, dog matches, foot races, or other paſtimes 
or games; or by bearing a ſhare in the ſtakes ; or by betting on the ſides of 
ſuch as ſhall play, act, ride, or run as aforeſaid, win any ſum or other 
valuable thing ; he ſhall forfeit treble the value, half to the king, and half 
to the party grieved (if he ſhall ſue in ſix months), otherwiſe to any perſon 
who ſhall ſue in one year next after the ſaid fix months, in any of the courts 
at Dublin, with treble coſts. 10 Vill. 3. cap. 11. J. 2. 

And by 11 Ann. cap. 5. If any perſon ſhall by any fraud or ſhift, cou- 
ſenage, circumvention, deceit, or unlawful device, or ill practice whatſo- 
ever, in playing at cards, dice, tables, tennis, bowls, or any the games 
aforeſaid, or bearing a ſhare in the ſtakes, or betting on the ſides of ſuch as 
do play, win any ſum of money or other valuable thing, and ſhall be con- 
victed thereof upon indictment or information; he ſhall forfeit five times 
the value of ſuch money or other thing ſo won, and ſhall be deemed infa- 
mous and ſuffer ſuch corporal puniſhment as in caſes of wilful perjury; and 

ſuch penalty to be recovered by ſuch perſon as ſhall ſue for the ſame, by 
ſuch action as aforeſaid. /. 5. OE 

T. 9 C. 2. A. and Luckup. The defendant was convicted on an infor- 
mation upon this act, which ſays, that he ſhall forfeit five times the value, 
to be recovered. by a common informer, upon conviction. And it was 
moved, that a fine ſhould be ſet upon the defendant, if he refuſed to ſpeak 
with the proſecutor. But by the court, All the judgment that we can give 
is, that he is convicted; and a new action muſt be brought upon that judg- 
ment for the forfeiture, which was thought ſufficient to deter the offenders. 
In the caſe of recuſancy, there 1s no other judgment. And the defendant 
was diſcharged, without any fine or coſts. Str. 1048. | 

 Quarelliag. 8. And for the preventing ſuch quarrels as may happen on the account 
of gaming; if any perſon ſhall aſſault and beat, or challenge to fight, any 
other perſon whatſoever, on account of any money won by gaming, playing, 
or betting, at any the games aforeſaid, he ſhall, on conviction thereof by 


indictment or information, forfeit to the king all his goods and chattels and 
pPerſonal 
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perſonal eſtate whatſoever, and ſhall alſo ſuffer impriſonment without bail 
or mainpriſe, in the common goal of the county where the conviction ſhall 
be had, during the term of two years. 11 Ann. cap. 5. ſect. 8. 

g. It 1s generally provided by the ſeveral ſtatutes, that nothing therein Royal Palaces 
ſhall hinder any-perſon from playing at any the games aforeſaid, within any excepted. 
of the king's royal palaces, where he ſhall then reſide. 

10. By the 6 Ann. cap. 17. All lotteries are declared to be publick nu- Lottery a nu- 
ances; and all grants, patents, and licences, for ſuch lotteries, to be againſt fence. 


law. J. I. 

1 420 perſon ſhall expoſe to be played, drawn, or thrown at, or ſhall Keeping or 
play, draw, or throw at any lottery, either by dice, lots, cards, balls, or 2 5 
any other numbers or figures, or any other way whatſoever. /. 2. ; 

12. And no perſon ſhall publickly exerciſe, keep open, ſhew or expoſe, Gaming tables. 
any gaming-table, device or place, where any perſons ſhall play at dice or 
cards for money or s, or ſhall bet or lay any wagers on the ſides or 
hands of ſuch who play only for paſtime. | 

13. Every perſon who ſhall ſo offend ſhall forfeit ſuch ſum of money for Penalty. 
every ſuch offence, as any two juſtices of the peace or chief magiſtrate of 
any city or town corporate where the offence ſhall be committed, ſhall ad- 


judge reaſonable upon proof of the matter before him, upon the oaths of 


two credible witneſſes ſo as ſuch ſum for any ſuch offence doth not exceed 
forty ſhillings. 
14. Which juſtices of the peace or chief magiſtrate is required to ſum- Warrant of di- 
mon the party complained of, and to hear and determine ſuch offences, and © 
by warrant to cauſe the ſaid money to be levied by diſtreſs and ſale of the 
goods of the perſons ſo offending, a moiety of the ſaid penalty to be to the 
uſe of the party who ſhall inform, and the other moiety to the uſe. of the 
poor of the pariſh where ſuch offence ſhall be committed. 
15. And if no ſufficient diſtreſs can be found, the parties offending ſhall Committa). 
by order of the ſaid juſtices or chief magiſtrate be publickly whipt on ſome 
market day, in the open market of the ſaid city, town-corporate, or next 
chief town of the county where the offence ſhall be committed. 
16. Provided, that every information concerning offences mentioned in Information in 
this act, be within ten days after the offence committed, and the proſecution * ent. 
and warrant for levying ſuch penalties as aforeſaid, be had thereon within 


one month after ſuch warrant had. / 


19. And by the 11 Ann. cap. 6. fect. L. | 
Public nuſances, and no perſon ſhall publickly or privately exerciſe, keep 


open, ſhew or expoſe to be played at, drawn at or thrown at, or ſhew, 
draw, play or throw at, any ſuch lottery or any other lottery, either by 
dice, lots, cards, balls or any other numbers or figures or any other way 
whatſoever. | | . | 

18. Every perſon that ſhall exerciſe, expoſe, open or ſhew to be played, Fenaltics, for 
thrown or drawn at, any ſuch lottery, play or device, or other lottery, ſhall ſeiting up, ee. 
forfeit for every ſuch offence one hundred pounds, to be recovered by in- 
formation or action at law in any of the four courts at Dublin, wherein no 
eſſoign, Sc. ſhall be allowed, one third part thereof to the uſe of her Ma- 
Jelty, one other third part thereof to the uſe of the poor of the pariſh 
where ſuch offence ſhall be committed, and the other third part thereof 


together with double coſts to the party that ſhall inform and ſue for the 
ſame, 


All lotteries ſhall be deemed Lotteries a nu- 


ſance. 


Gaming. 


ſame, and the parties ſo offending ſhall likewiſe be proſecuted as common 
cheats according to the ſtatutes in that caſe provided. , 2. 

Penalty for 19. Every perſon that ſhall play, throw or draw at, any lottery, play or 
playing, Cc. device, ſhall forfeit for every ſuch offence ten pounds, to be recovered by 
information or action in any of the four courts at Dublin, one third part 
thereof to the uſe of her Majeſty, one other third part thereof to the ule of 
the poor of the pariſh where ſuch offence ſhall be committed, and the 
other third part thereof with double coſts to the party that ſhall inform and 
ſue for the ſame. /. 3. 

20. Provided that no perſon who ſhall be proſecuted by virtue of this 
act, for any the offences herein mentioned, ſhall be proſecuted for the ſame 
by virtue of any other act. / 4. 185 
21. By the 1 3 Geo. 2. cap. 8. Sea. 1. If any perſon ſhall ſet up or keep 
any office or place under the denomination of ſales of houſes, land, ad- 
vowſons, preſentations to livings, plate, jewels, ſhips, goods or other 
things, by way of lottery or by lots, tickets, numbers or figures, cards or 
dice, or any other device determining chances, or ſhall make, print, ad- 
vertiſe or publiſh, propoſals or ſchemes for advancing ſmall ſums of money 
by ſeveral perſons, amounting in the whole to large ſums, to be divided 
among them by chances of the prizes, either in ſome public lottery allowed 
by act of parliament in Great Britain or Ireland, or in any foreign lottery, 
or ſhall deliver out tickets to the perſons advancing ſuch ſums, to intitle 
them to a ſhare of the money ſo advanced, or ſhall expoſe to ſale any hou- 
ſes, lands, advowſons, preſentations to livings, plate, jewels, ſhips or other 
goods, by any game or device depending upon, or to be determined by any 
lot or drawing, whether it be out of a box or wheel, or by cards or dice, 
or by any machine, engine or device of chance of any kind, ſuch perſons 
and every of them, ſhall upon being convicted thereof, before any juſtice 
of the peace, or before the chief magiſtrate or other juſtice of the peace 
for any city or town-corporate, upon the oath of one credible witneſs, or 
upon the view of ſuch juſtice or chief magiſtrate, or on the confeſſion of 

5 the parties accuſed, forfeit one hundred pounds, to be levied by diſtreſs 

and ſale of the offenders goods, by warrant of one juſtice of ſuch county, 
city, or town, where the offence ſhall be committed, which forfeitures after 
deducting the reaſonable charges of ſuch proſecution, ſhall be applied, one 
third to the informer, and the remaining two thirds to the Incorporated 
ſociety for promoting Engliſh proteflant ſ{hools, for the uſe of ſuch of the 
charter-ſchools as they ſhall think fit. FOE | 
Chance of 22. All games and lotteries to be determined by the chance of cards and 
cards and dice. dice, under the denomination of the games of the ace of hearts, pharaoh, 
baſſet, hazard or paſſage, are games or lotteries by cards or dice within the 
intent of the acts 10 Will. 3. cap. 11. 6 Ann. cap. 17. and 11 Ann. cap. 6. 
and all perſons who ſhall ſet up or keep the ſaid games, ſhall be liable to all 
the penalties and forfeitures by this act inflicted upon perſons who ſhall ſet 
up or keep any of the games or lotteries in this act mentioned, and ſhall be 
proſecuted and convicted, and the penalties ſhall be ſued for and recovered 


* 


in like manner, as by this act directed. /. 2. 
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Only one proſe- 
cution. 


Sales of hou- 
fes, Cc. 


Pcnalty. 


23. All 


23. All perſons who ſhall be adventurers in any of the ſaid games, lot- Adventurers. 
teries, or ſales, or ſhall play, ſet at ſtake or punt at, either of the ſaid games 
of the ace of hearts, pharaoh, baſſet, hazard, and paſſage, or ſhall act 
contrary to the intent of the ſaid acts or this preſent act, and ſhall be there- 
of convicted as by this act is preſcribed, ſhall forfeit thirty pounds, to be 
ſued for, recovered, and applied as aforeſaid. 
24. All ſuch ſales of houſes, lands, advowſons, preſentations to livings, Sales by chances 
plate, jewels, ſhips, goods or other things, by any game, lottery, machine, oi 
engine, or other device depending upon, or to be determined by chance or 
lot, ſhall be void, and all ſuch houſes, Sc. or other things ſet up and ex- 
ſed to fale 1n manner aforeſaid, ſhall be forfeited to ſuch perſons who 
ſhall ſue for the ſame by action, Sc. in any court of record, or at the affiſes 
for any county where the offence ſhall be committed, in which no efloign, 
Sc. ſhall be allowed. / 4. | | 
25. If any perſons ſhall think themſelves aggrieved by the determination \,,..q fror 
of any juſtice or chief magiſtrate upon any conviction for any of the offen- the juſtices. 
ces in this act, or the before recited acts, ſuch perſons may appeal to the 
next general quarter-ſeſſions of the peace for the county or place where ſuch 
perſons were convicted, but the perſons ſo appealing ſhall give reaſonable 
notice to the proſecutors of ſuch their intention of bringing ſuch appeal, 
and ſhall enter into a recognizance before ſome juſtice for the county or 
place wherein the conviction was made, with two ſufficient ſureties, on con- 
dition to try ſuch appeal at the next quarter-ſeſſion, and every ſuch appeal 
ſhall by the court at the ſaid next general quarter-ſeſſions, to which ſuch 
appeals are made, be finally determined and not afterwards, and in caſe 
ſuch judgment or conviction ſhall be affirmed, the party appealing ſhall pay 
unto the proſecutors treble coſts. /. 5. 
26. No ſuch conviction made, or judgment given as aforeſaid by this act, Want of forts. 
ſhall be ſet aſide by the court of quarter-ſeſſions for want of form, in caſe 
the facts alledged in the ſaid conviction ſhall be proved to the ſatisfaction 
of the ſaid court ; nor ſhall ſuch conviction or judgment be removable by 
Certiorari or any other writ or proceſs into any court of record at Dublin, 
until ſuch order or other proceedings ſhall have been firſt removed to, and 
Judgment given thereupon by ſuch court of quarter-ſeſſions. / 6. 
27. No writ of Certiorari, or other proceſs, ſhall iſſue to remove the record No certiorer; . 
of any ſuch conviction from the quarter-ſeflions, or to remove any order or 
other proceedings made by the ſaid court concerning ſuch conviction, into 
any court of record at Dublin, until the parties againſt whom ſuch convic- 
tion ſhall be made, before the allowance of ſuch writ of Cærtiorari or other 
proceſs, ſhall find two ſufficient ſureties to become bound to the proſecutor 
in one hundred pounds, with condition to proſecute the ſame with effect 
within fix calendar months, and to pay unto the proſecutors treble coſts, in 
caſe ſuch order ſhall be affirmed. /. ». 
28. If any perſons who ſhall be convicted of erecting, ſetting up, main- couninal. 
taining or keeping, any lotteries, or the ſaid games herein before ſet forth, 
or therein ſhall adventure and ſhall not have ſufficient goods whereon to levy 
the penalties inflicted by this act, or ſhall not immediately pay the ſaid pe- 
nalties or give ſecurity for the ſame, it-ſhall be lawful for the juſtices be- 
fore whom ſuch perſon ſhall be convicted as aforeſaid, to commit ſuch HA 
Yy | BS 
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Tultice neglect · 
Ing to act. 


Exception. 


Partition by 
lots. 


Three months. 


General iſſue; 


© cards, dice, or other unlawful games, in the pariſh of 


and bring him before us, or ſome other of bis majeſty's juſtices of the peace for 


| Gaming, 
ſons to the common gaol of the county or place where ſuch offence ſhall be 
committed for any time not exceeding fix months. /. 8. | 

29. If any juſtice of the peace or chief magiſtrate ſhall neglect to do 
what is required of them by this act, ſuch juſtices and chief magiſtrates 
ſhall reſpectively forfeit ten pounds for each offence, one moiety whereof to 
be paid to any perſon who ſhall ſue for the ſame, and the other moiety 
thereof to the Incorporated Society for promoting Engliſh Proteflant ſchools, 
for the uſe of ſuch of the ſaid Charter ſchools as they ſhall think fit, and 
ſhall be recovered with full coſts of ſuit, by action, Sc. in any court of re- 
cord, or at the aſſiſes, ſuch proſecution being commenced within ſix months, 


Gs. N | | 

30. Nothing in this act, or in any. former acts againſt gaming, ſhall ex- 
tend to hinder any perſons from playing at any of the games in this, or the 
ſaid former acts mentioned, within the precincts of the caſtle of Dublin, or 
other houſe in which the chief governors ſhall reſide, during the time ſuch 
chief governors ſhall actually reſide therein, and no longer. /. 10. 

31. Nothing herein contained ſhall extend to affect or prejudice any 
eſtate or intereſt in lands, advowſons, preſentations, rents, ſervices, and 
hereditaments whatſoever, which ſhall be according to the laws now in be- 
ing legally allotted to or held by any allotment or partition by lots, but 
that all perſons that are or ſhall become ſeized as part-owners, joint-tenants, 
and tenants in common of any lands, Sc. ſhall take ſuch eſtates, intereſt, 
and parts therein, as they could have done by any lot, ſcroll, chance, or 
allotment whatſoever, had this act never been made. /. 11. 

32. No'perſon ſhall be proſecuted for any offences againſt this act, un- 
leſs they be proſecuted within three months after the offence committed. /. 
12. „„ 

3. If any action ſhall be proſecuted for any thing done in purſuance of 
this act, ſuch action ſhall be commenced within three months after the fact, 
and ſhall be laid in the county or place where the cauſe of action ſhall ariſe, 
and the defendants may plead the general iſſue, &c. and if the plaintiffs 
ſhall become nor-ſuited or diſcontinue their actions, or if upon demurrer 
judgment ſhall be given againſt the plaintiffs, the defendants ſhall recover 


treble coſts. J. 13. 


A. Warrant to apprehend a perfon for unlawfully gaming, hav- 
ing no viſible eſtate. 


Dublin. j To the conſtable of 3 


HERE AS complaint hath been duly made before us, that ——— 
of ——— in the ſaid county of doth frequently uſe to play at 
s — aforeſaid, and 
that he hath no eftate, nor follows any employment to maintain himſelf, but 
lives chiefly by gaming and ſbarping upon other people Theſe are therefore in 
his majeſly's name to require and authorize you to apprehend the ſaid 


—— 


this 


Gaming. 


this FR to anſwer what ſhall be obj efied againſt bim in that hehalf, 
and to be dealt with according to law.. Gruen under our hands and ſeals 


this — 


B. Commitment of a gameſter, for want of ſecurity. 


©..." 4 To the conſtable of, and to the keeper of his majel. 
Dublin. 1 ty's goal in and for the ſaid county. Ag 8 
XyHEREAs i hath been duly proved before us, that ————— of 
W your ſaid pariſh on the day of did play 
at cards, dice, and other unlawful games, at the houſe of in 


aforeſaid, not havis g any viſible eſtate or employment for his ſupport and main- 
tenance ; and he the ſaid not being able to give ſufficient ſecurity for bis 


good behaviour for the ſpace of twelve months, as the flatute direfts : Theſe 


are therefore in his majeſly's name to require and authorize you the ſaid conſta- 
ble to convey the ſaid to the ſaid goal, and to deliver him to the keeper 
thereof: And you the ſaid keeper are hereby required to receive the ſaid 
into your cuſtody, and him ſafely to keep in your ſaid goal, until he ſhall give 
ſecurity as aforeſaid, Given under our bands and ſeals ———— Yo! 


C. Form of a conviction. 


County of ; B E it remembred, that on this day of in the 
— to wit. year of his majeſly's reign, A. B. is convifted before 
of his majeſty's juſtices of the peace for the ſaid county of = for, 
for the city, liberty, or town of as the caſe ſhall be] for 
the ſaid —do adjudge him, or her, to pay and forfeit for the ſame, 
the ſum of Gruen under the day and year aforeſaid, © 


Gaol and Gaoler, 
For breaking of gaol, ſee Pꝛiſon bzeaking. 


1. Building and repairing of gaols. 
H. Who ſhall have the keeping of gaols. 
LI. Gaoler ſhall receive criminals. 
IV. How they ſhall be maintained. 
V. Selling of ſtrong liquors in gaols. 
FT. How they ſhall be reftrained and kept. 
VII. Of gaolers permitting eſcapes. 
. How they ſhall be delivered. 
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and, 
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356 I Gaol and Gaoler, 
a JI. Building and repairing of gaols. 


I. Y the 3 Geo. 3. cap. 28. Whereas many infectious diſorders are daily 

B produced by the confinement of numbers in chſe priſons, whereuntg 

there is no back yard adjoining, and the lives of his Majeſty's ſubjefs are en- 

Neceſlary hou- dangered by the bringing of priſoners into publick flreets for air; every grand 
Jes. jury at the aſſizes or quarter ſeſſions aforeſaid, are required and directed to 
contract either by leaſe, or to purchaſe a piece of ground next adjoining the 

gaol, or as near as conveniently can be had thereto, and cauſe to be erected 

neceſſary houſes, and a wall ſufficient for the ſecurity of the faid priſoners. 


Purchaſe or 2. The ſaid grand juries at the aſſizes or quarter ſeſſions aforeſaid, are 
rent. hereby impowered to raiſe by preſentment, to be confirmed by the judge at 


ſuch aſſizes, or by three of the juſtices in the city of Dublin, and by the re- 
corder of the city of Dublin in the county of the ſaid city, any ſum to be 
jevied off the county at large, not exceeding one hundred pounds, for the 
purchaſe of ſuch ground, and building ſuch houſes and wall, or any yearly 
ſum for the payment of ſuch rent not exceeding ten pounds. /. 8. _ 
3. And whereas it of ten happens, that perſons of inſane mind and outragious 

behaviour, are committed to priſon for aſſaults, or other crimes not capital, 

Room for mac · which perſons go now in common with the other priſoners : the grand juries 
aforeſaid are hereby required and directed to preſent a ſum of money to 
build a room in addition to the preſent gaols, where ſuch is not already to 
be had, fit for the reception of ſuch perſons, and wherein the gaoler ſhall 
be impowered by a warrant from the next juſtice of the peace for the county 
wherein ſuch gaol ſhall lie, to confine any ſuch perſon, information upon 
oath having firſt been given to ſuch juſtice of the peace of the inſanity or 
other outragious behaviour of every ſuch priſoner, /. 

preſentment 4. The ſaid grand juries at the ſaid aſſizes and quarter ſeſſions aforeſaid, 

for building it. are hereby impowered to raiſe by preſentment, to be confirmed as aforeſaid, 
of the county at large, any ſum not exceeding thirty pounds for building 
ſuch a room. JF. 10. 13 

Ine ſ-xes kept 5. In all gaols hereafter to be built, there may be diſtinct apartments for 

diſtinct. the men and women, and all gaolers whoſe gaols will at preſent admit of 
ſuch a diſtinction, may be obliged to ſeparate and keep apart the different 
— AE © 9 

Danger of e- 6. Provided the ſame may be done without any riſque or danger of an 

fene. eſcape of any of the ſaid priſoners, of which if apprehended, the gaoler 
ſhall give notice to the next juſtice of the peace, and if the ſaid juſtice ſhall 


upon viſiting the ſaid gaol ſee ſufficient grounds for ſuch apprehenſions, or 


that the ſaid gaol is inſufficient for the purpoſe aforeſaid, he ſhall by writing 
under his hand give to the ſaid gaoler a certificate thereof, ard if any gao- 


ler ſhall oftend contrary to the intent and meaning hwreof, he ſhall for every 


ſuch offence forfeit five pounds, to be recovered by civil bill, the penalty 
to go to the informer. „ 0D 21 IG In Tr 4 
Preſentment 7. The ſaid juries ſhall be impowered to raiſe and levy by preſentment, 
for ie to be confirmed as aforeſaid, any ſum. not exceeding one hundred pounds, 
OA for altering the gaols already built in manner afcrefaid, / 12. FA 
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L. Who ſhall have the keeping of gaols. 


1. The gaol it ſelf is the king's, but the keeping thereof is incident to the The Gaol is 
office of the ſheriff, and inſeparable from it; except ſuch gaols whereof any e King's, 
perſons have the keeping by inheritane or ſucceſſion. 14 Ed. 3. ft. 1. c. 

10. 19. H. 7. c. 10. 2 Luft. 589. | | 

2. And therefore the ſheriffs ſhall put in ſuch keepers for whom they 
will anſwer. 14 Ed. 3. ft. 1. c. 10. | 

3. By the act, 3 G. 3. c. 28. No ſheriff, or other perſons, bodies cor- No fee or rent 
porate or politick, having power to appoint a gaoler, ſhall by themſelves, for ah, 
or any other perſon in truſt for them, take any fee or gratuity, or reſerve. 
any rent payable out of any ſuch gaol for ſuch appointment, under the pe- 
nalty of five hundred pounds, one moiety thereof to be paid to the king, 
the other to the informer, with full coſts of ſuit, who ſhall by bill, plaint, 
or information, in any of his Majeſty's courts of record, firſt ſue for the 
ſame. /- 1. *, | 

4 * a gaoler in fact, is as much puniſhable for a miſdemeanor in his 
office, as if he were a rightful gaoler. 2 Haw. 134. 5 


LI. Gaoler ſball receive criminals. 


1. All felons ſhall be impriſoned in the common gaol, and not elſewhere. 
H. 4. c. 10. | 
g 2. And if the gaoler refuſes to receive a felon, or take any thing for re- 
ceiving him, he ſhall be puniſhed for the ſame by the juſtices of gaol delive- 
ry. 4 Ed. 3. c. 10. Dalt. c. 170. | 


IV. "How they ſhall be maintained. 


1. Lord Cike ſays, the gaoler cannot refuſe the priſoner victuals, for he 
ought not to ſuffer him to die for want of ſuſtenance. 1 Iuſt. 295. 

But this is denied by others; and as there are ſeveral ſtatutes which pro- 
vide for the maintenance of priſoners, without ſuppoſing the gaoler any way 
obliged to it, it ſeemeth that this opinion is not maintainable. Bac. Abr. 
Gaol, gaoler. F. | 

2. By the 3. G. 2. c. 5. The money, raiſed for the uſe of the poor pri- 
ſoners and levied according to the uſual methods of raiſing publick money, 
ſhall be by the treaſurers of the counties paid to the miniſters of the pariſhes 
wherein the gaols for ſuch counties are reſpectively kept, or in the abſence 
of ſuch miniſter to his curate, and the money ſo to be received by the mi- 
niſter or curate, or ſo much thereof as to them ſhall ſeem neceſſary, ſhall be 
by them and the churchwardens of the ſaid pariſhes weekly diſtributed to 
or laid out in bread or other neceſſaries for the poor priſoners, in the ſaid 
gaols, who have no means to maintain themſelves, in ſuch proportion as to 
the miniſter or curate and churchwardens ſhall ſeem convenient. FM 

3. 
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3. And by the 3 G. 3. c. 28. The miniſter, or curate ſhall weekly deliver 
bread, to be by them or either of them bought upon the beſt terms that 
bread is uſually fold for in the pariſh, to ſuch of the ſaid priſoners con- 
fined in gaol, as ſeem to him or them to be in want, and to no other. 

4. And every miniſter or curate ſhall from time to time, as he ſhall fee 
occaſion, viſit and view the priſoners in gaol, and if any priſoner appear to 
be afflicted with ſickneſs, and to ſtand in need of medicines, the ſaid miniſter 
or curate is hereby impowered to employ a phyſician, apothecary, or ſur- 
geon, and to pay for ſuch medicines as ſhall be by them or either of them 


preſcribed, and made uſe of. | 


V. Selling of firong liquors in gaols. 


No gaoler ſhall By the 3 G. 3. c. 28. No gaoler, or any perſon in truſt for him, ſhall brew 
brew or bake, or bake in the gaol, or in the houſes hereby appointed for the uſe of the 


No licence to 


gaols, Cc. 


the priſoner is unruly, or 11:5. attempt to that purpoſe; but otherwiſe, 


priſoners confined in the ſaid gaol, or ſhall in any place brew or bake 
for ſale, or keep any ſhop for the felling of bread, or beer, or ale, or 
other liquors, under the penalty of five pbunds for every ſuch offence, 
to be recovered in the uſual manner by civil bill, by the perſon who ſhall 


inform. 
And by the 3 G. 3 c. 21. No licence ſhall be granted for the retailing of 


ſpiritous liquors, beer, ale, wine, cyder, or other liquors within any gaol, 
priſon, houſe of correction, workhouſe, or houſe of entertainment for any 
pariſh poor, and all licences granted, or to be granted, contrary to this pro- 
viſion, ſhall be void. Sea. 15. | 


VII. How they ſhall be reflrained and kept. 
* 


The county gaol is the priſon for malefactors; but priſoners for debt, 
where eſcape lies againſt the ſheriff for their eſcaping, may be kept in what 
place the ſheriff pleaſes. L. Raym. 136. | 


Nevertheleſs it ſeemeth generally in all caſes where a man is committed 


to priſon, eſpecially if it be for felony, or upon an execution, or but for a 
treſpaſs or other offence, every gaoler ought to keep ſuch priſoner in fafe 


and cloſe cuſtody ; fafe, that he cannot eſcape : and cloſe, without confe- 


rence with others or intelligence of things abroad. Dalt. c. 170. 
And therefore if the gaoler ſhall licence his priſoner to go abroad for a 


time, and then to come again, or to go abroad with a keeper, tho' he come 
again, yet theſe are eſcapes. Dalt. c. 170. 


And hereupon it is lawful for the gaoler to hamper a felon with 


1rons to prevent his eſcape. 1 H. H. 601. Dalt. c. 110. and it is ſaid, 


that a gaoler is no way puniſhable for keeping even a debtor in irons. 


2 Haw. 152. | 

But the learned editor of Hale's hiſtory obſerves, that this liberty even in 
the caſe of a felon (much more in the caſe of a priſoner for debt) can only 
be intended, where the ofic-- ls juſt reaſon to fear an eſcape; as where 


not- 
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notwithſtanding the common practice of gaolers, it ſeems altogether unwar- 
rantable, and contrary to the mildneſs and humanity of the laws of Eng- 
land, by which gaolers are forbidden to put their priſoners to any pain or tor- 
ment. And lord Coke, 2 Inſt. 381. is expreſs, that by the common law) 
it might not be done. 1 H. H. 601. | 

And if the gaoler keep the priſoner more ſtraitly than he ought of right, 
whereof the priſoner dieth, this is felony in the gaoler by the common 
law: and this is the cauſe, that if a priſoner die in gaol, the coroner 
ought to fit upon him; and if the death was owing to cruel and op- 
preſſive uſage on the part of the gaoler or any officer of his, it will 
be deemed wilful murder in the perſon guilty of ſuch dureſs. 3 Inſt. 

91. Foft. 321, 322. | 

But if a criminal, endeavouring to break the gaol, aſſault his gaoler, 

he may be lawfully killed by him in the affray. 1 Haw. 71. 1 H. . 
496. For gaolers and their officers are under the ſame ſpecial protection that 
other miniſters of juſtice are. And therefore if in the neceſſary diſcharge of 
their duty they meet with reſiſtance, whether from priſoners in civil or cri- 

minal ſuits, or from others in behalf of ſuch priſoners, they are not obliged 
to retreat as far as they can with ſafety, but may freely and without retreat- 
ing repel force with force. And if the party ſo reſiſting happeneth to be 
killed, this on the part of the gaoler, or his officer, or any perſon coming 
in aid of him, will be juſtifiable homicide. On the other hand, if the gao- 
ler, or his officer, or any perſon coming in aid. of him, ſhould fall in the 
conflict, this will amount to wilful murder in all perſons joining in ſuch 
reſiſtance. It is homicide committed in defiance of the juſtice of the 
kingdom. Fuſt. 321. 

1. By the act, 3 Geo. 3. cap, 28. At every quarter ſeſſions held in 14 core: 
or for the reſpective counties, counties of cities, and counties of towns in 
this kingdom, the gaoler or priſon-keeper for every reſpective gaol or priſon 
for ſuch county, city, or town, ſhall furniſh the juſtices, who ſhall pre- 
ſide at ſuch ſeſſions, with a true kalendar of the perſons actually in his 
cuſtody. /. 13. | 

2. And the faid juſtices may, if they think proper order, the priſon- Examination of 
ers to be brought into the court, provided ſuch ſeſſions are held in the city * 
or town wherein ſuch gaol or priſon ſhall be kept, and there examine them 
12 any fraud, ſeverity, or exaction, of any ſuch gaoler or priſon- 

eeper. ä | 
+ And if any ſuch ſhall appear upon proof, the ſaid juſtices ſhall ſig- Removal of 
nify the ſame by writing under their hands to the high ſheriff or his de-#%*= 
puty, or other perſons who uſually nominate or appoint ſuch gaoler or pri- 
ſon-keeper, who are hereby required to nominate and appoint another perſon, 
to take care of any ſuch gaol or priſon, in the room of ſuch perſons as ſhall 
be ſo objected to by the ſaid juſtices. | | 

4. In caſe any perſon fo uſually nominating or appointing any ſuch gao-Refuſil 3 
ler or priſon- Keeper ſhall refuſe or neglect to act as herein before direct: 
ed, it ſhall be lawful for the next going judge of aſſize in every ſuch 
county, city, or town, or for the ſaid juſtices in the county of Dublin, or 
the ſaid recorder in the county of the ſaid city, to impoſe a fine or penal- pin by b 
ty upon the perſon ſo neglecting or refuſing, not leſs than ten pounds, unleſs of aſſize, Ce. 

| it 
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it ſhall appear to ſuch judge that ſuch removal or new appointment 

could not be made without mainfeſt danger to the ſecurity of the ſaid 
aol, 

But foraſmuch as the gaol is intended, in moſt caſes, for cuſtody and not 

for puniſhment ; and confinement itſelf, eſpecially in ſuch diſmal abodes as 

it is to be feared many of the gaols are, is ſufficiently aMiCtive and diſcon- 

folate ; human nature will plead for thoſe miſerable objects, that their con- 


dition be rendered as tolerable as the caſe will admit of ; particularly with 


regard to cleanlineſs, which is the parent of health ; and wholſome air, 
which is life itſelf. | 

A remarkable effect of want of care in this reſpect, Sir Michael Fyſter 
takes notice of, in the caſe of one Mr. Clarke, who was brought to his 
trial at the Old Bayly ſeſſions in April 1750. It being a caſe of great ex- 

tation, the court and all the paſſages to it were extremely crowded. 
The weather alſo was hotter than is uſual at that time of the year. Man 
people who were in court, were ſenſibly affected with a very noiſome ſme]. 


And it appeared ſoon afterwards, upon an enquiry ordered by the court of 


aldermen, that the whole priſon of Newgate, and all the paſſages leading 
thence into the court, were in a very filthy condition, and had long been fo. 
What made theſe circumſtances to be at all attended to was, that within a 
week or ten days at moſt after the ſeſſion, many people who were preſent at 
Mr. Clarke's trial were ſeized with a fever of the malignant kind, and few 
who were ſeized recovered. The ſymptoms were much alike in all the 
patients; and in leſs than ſix weeks the diſtemper entirely ceaſed. At the 
time this diſaſter happened, there was no ſickneſs in the gaol, more than 
is common in ſuch places. Which. circumſtance, that diſtinguiſheth this 
from moſt of the caſes of the like kind which we have heard of, ſuggeſts a 


very proper caution, not to preſume too far upon the health of the gaol, 


barely becauſe the gaol fever is not among the priſoners. For without doubt, 
if the paints of cleanlineſs and free air have been greatly neglected, the pu- 
trid efffuviz which the priſoners bring with them in their cloaths or other- 
wiſe, eſpecially where too many are brought into a crowded court together, 
may have fatal effects on people who are accuſtomed to breathe better air; 
tho' the poor wretches, who are in ſome meaſure hahjtuated to the fumes 
of a priſon, may not always be ſenſible of any great inconvenience from 
them. The perſons of chief note who were in court at this time, and died 
of the feyer, were Sir Samuel Pennant lord mayor for that year, Sir Thomas 
Abney one of the juſtices of the common pleas, Charles Clarke eſquire one 


of the barons of the exchequer, and Sir Daniel Lambert one of the alder- 
men of London. Of leſs note, a gentleman of the bar, two or three ſtu- 


dents, one of the under-ſheriffs, an officer of lord chief juſtice Lee who 
attended his lordſhip in court at that time, ſeveral of the jury on the Mid. 
dleſex fide, and about forty other perſons whom buſineſs or curioſity had 


brought thither, Fat. 74. 
VIII. : How they ſhall be delivered. 
1 By the 3 H. J. c. 3. Thoſe that have the cuſtody of gaols, muſt certi- 


ſy the names of all priſoners, to the juſtices of gaol delivery, in order to 


their trial or diſcharge ; on pain of 5 /. 
And 
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And if a gaoler detains a priſoner in gaol after his acquittal, unleſs it be 
for his fees (not for meat, drink, or lodging) this is an unlawful impriſon- 


ment. 2 Inſt. 53. 3 | © > 
And a gaoler muſt not diſobey a writ of habeas corpus, for want of his fees; 


but the court will not turn the priſoner over, till the gaoler be paid all his 


fees. 2 Hawk. 151, | | 
2. By the 3 G. 3. c. 5. No fees ſhall be demanded from any perſon wha No fees from 


ſhall be indicted, and who ſhall be acquitted of the crimes charged in ſuch + wow ac quit 
indictments, at the general quarter- ſeſſions of the peace to be held for any | 
county, or county of city, or county of a town throughout this kingdom, 

the county of Dublin, and county of the city of Dublin excepted, but x... for 
ſuch priſoners forthwith on their acquittal ſhall be diſcharged without fees. Dublin. 


/ 2 And if any ſheriff, gaoler, or- clerk of the peace, or their deputies, Receiving fees, 
or any other perſon ſhall receive or take from any ſuch perſon who ſhall be * 
acquitted as aforeſaid, or from any other perſon on their behalf, any fees, or 

money, as for or under the pretence of fees, or if any gaoler ſhall upon any 

other occaſion extort from any other priſoner under his care, any fees, or 

money, other than ſuch as are warranted by law, every ſuch perſon ſo offen- 

ding, ſhall, for every ſuch offence, forfeit twenty pounds, the one moiety po feture of 
thereof to the king, and the other moiety to them that ſhall ſue for the ſame twenty poun 
in any of his Majeſty's Four Courts in Dublin, by bill, plaint, or informati- — 4 hs 
on, in which no eſſoin, wager of law, or protection, or more than one im- 


rlance ſhall be allowed: /. 4. | 
IX. Of gaolers permitting eſcapes. 


If the gaoler voluntarily ſuffer a priſoner to eſcape, he ſhall be puniſhed 
in the ſame manner as the priſoner ought to have been who eſcaped; and 
if he negligently permit him to eſcape, he ſhall be puniſhed by fine and 
impriſonment. And the ſheriff ſhali anſwer for him. 2 Haw. 134, 5, 6. 

But the principal gaoler is only finable for the voluntary eſcape of a felon. 
ſuffered by his deputy; for no one ſhall ſuffer capitally for any crime, but 
he who is actually guilty of it. 2 Haw. 135. 

But for a negligent eſcape ſuffered by his bailiff, the ſheriff is as much 
liable to anſwer, as if he had actually ſuffered it himſelf; and the court 
may charge either the ſheriff or bailiff for it; and if a deputy gaoler be not 
ſufficient te anſwer a negligent eſcape, his principal muſt anſwer for him. 


2 Haw. 135. 
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1. Dy the 3G. 3. c. 4. There ſhall be paid unto his Majeſty, by every Ta: ct, 
hawker, pedlar, petty chapman, or other trading perſons going bers, e 
from town to town, or to other mens houſes, and travelling either on foot 
or with horſes, or otherwiſe (except as hercin after mentioned) carrying to 
ſell, or expoſing to ſale, any goods, a duty of twenty ſhillings by the year. 
A 1] 
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Exception, 


Walbkers and Pedlacs, 


2. And every perion ſo travelling with a horſe, aſs, or mule, or any o- 
ther beaft bearing or drawing burthen, ſhall pay twenty ſhillings by the 
ycar, for cach bcaft bearing or drawing burthen, he or ſhe ſhall fo travel 
with, over and above the {aid firſt-mentioned duty of twenty ſhillings by 
the year, | 

Fu Which dutics ſhall be collected by ſuch perſons, and in ſuch manner 
as the duty payable for licences to keep ale-houſes is collected, 5 virtue o 
an act made in the thirty-third year of the reign of his late Majeſty, for 
better regulating the colledhion of his Majeſty's revenue, &c. 

4. If any conſtable ſhall refuſe or neglect, upon due notice, or on his own 
view, to be aiding and aſſiſting in the execution of this act, being thereunto 
required, every tuch conſtable, being thereof convicted by the oath of one 
credible witneſs, before any juſtice of the peace for the county or place where 
ſuch offence ſhall be committed, ſhall forfeit, for every ſuch offence, forty 
ſhillings, to be levied by diſtreſs and ſale of the offenders goods, by war- 
rant under the hand and ſeal of ſuch juſtice of the peace, one moiety where- 
of to be paid to the incorporated ſociety, the other moiety to the informer, 
who ſhall proſecute for the fame. . 9. | 

5. It ſhall be lawful for any perſon to ſeize and detain any ſuch hawker, 
pedlar, petty chapman, or other trading perſons as aforeſaid, and alſo the 
goods they ſhall be found trading with, until ſuch time as they ſhall pro- 
duce a licence in that behalf, if they have any; and if they ſhall be found 
trading without ſuch licence, contrary to this act, it ſhall be lawful for ſuch 
perſons ſo ſeizing as aforeſaid, taking to their affiſtance ſuch perſons as they 
ſhall think fit, to carry the perſon ſo ſeized, as alſo the ſaid goods, before 


ſomeone juſtice of the peace of the county or place, or before the collector 


of his Majeſty's revenue, for the diſtrict where ſuch offences ſhall be com- 
mitted. 10... 

6. Which juſtice of the peace and colleftor reſpectively, are required, 
either upon the confeſſion of the party offending, or due proof of a witneſs 
upon oath, which they are hereby reſpectively impowered to adminiſter, 
that the /perſon ſo brought before him, had fo traded as aforeſaid, unleſs 
ſuch licence ſhall be produced by ſuch offender, before the ſaid juſtice or 


collector, by warrant under his hand and ſeal, to cauſe five pounds to be 


forthwith levied by diſtreſs and ſale of the offenders goods, after deducting 


the reaſonable charge for taking the ſaid diſtreſs, and out of the ſaid ſale to 


pay the penalty aforeſaid. 
Dearth money, 


1. D the 14 & 15 Car. 2. cap. 17. fed. 1. Every dwelling and other 

houſe erected within this kingdom, other than ſuch as are hereafter 
excepted, ſhall be chargeable with the annual payment to the king, for eve- 
ry fire hearth and other place uſed for firing and ſtoves within every ſuch 


_ houſe, two ſhillings by the year. 


2. No perſon who lives upon alms, and is not able to get his or her living 
by his or her work, ſhall be chargeable with the duties by this act impoſ- 


ed. /. 12. 
/ 12 . 3. This 


Heatth-money, 263 
3. This act ſhall not extend to charge any private oven or kiln within any 
of the houſes hereby charges or any hearth or ſtove within the ſite of any 
college, holpital, or alms- ouſe. / 18. | 
4. ihe payments and duties hereby charged, ſhall be charged only on Charge upon 
the occupier for the time being, dwelling in fuch houſe whereto ſuch hearth de 9ccupicr. 
or ſtove thall be belonging, his executors or adminiſtrators, and not on the 


landlord. / 19. 
. 18. It ſhall be lawful for the chief app-intment 


5. And by the 17 & 18 Car. 2. c 
overnors of this kingdom and council, to appoint ſuch perſons as they ſhall of collectors. 


Sink meet to be the officers for collecting and anſwering the duty arifing 
by hearths, Sc. J. 4. 3 | 

6. After ſuch appointment of fuch officers in any county to collect the 
aid duty, and notice thereof being given to the ſheriffs of the county, the 
faid duties ſhall be paid to ſuch officer as ſhall be fo appointed ta receive the 
ſame upon demand thereof by ſuch officer or his deputy, at the houſe, cham- 
ber, or place where the duty ſha!l arife or grow due. 

And in caſe of refuſal or default of payment after ſuch demand, the Reſufug pay. 

| aid officer or his deputy, may at any time, with the aſſiſtance of a conſtable t. 

or other officer as atoreſaid, in the day time levy the ſaid duty and all the 
arrearages thereof, by diſtreſs and ſale of the goods of the parties fo refuſ- 
ingor making default, reſtoring to the parties the overplus of the value of 
ſuch goods, aver and above the duty and arrearages thereof then behind, 
and the neceſſary charges of taking ſuch diſtreſs, which charges ſhall in no 
caſe exceed the 3 655 rt of the duty and arrearages thereof ſo levied. 

8. And in caſe the ſaid conſtable or other officer fall refufe or neglect to Conſt bie ne 
give his aſſiſtance in manner as before named, fuch conſtable or other officer ledig. 
far every ſuch refuſal or neglect, ſhall farfeit forty ſhillings, to be recovered 
by action of debt, Sc. in any of his Majefty's courts of record, the one 
moiety to the uſe of his Majeſty, and the other moiety to them that ſhall ſue 
for the ſame. ; 

9. Provided that no owners, proprietors, or occupiers of the ſaid hearths, Arrcarage aſter 
Se. ſhall be charged, diſtrained, or moleſted for the ſaid duty or any ar- 
rearages after two years after the duty ſhall become dye, nor for any arrears 
4 the ſaid duty which ſhall not appear upon record in his Majeſty's ex- 
chequer. | 

ro. If any perſon ſhall fraudulently ſtop up, deface, cover, or conceal, Conceating 
any hearth, Sc. chargeable by the ſaid act or this preſent act, and the fame PE. 
be proved either by confeſſion of the party or upon oath, before one juſtice 
of the peace or chicf magiſtrate, or ſuch perſons as ſhall be authorized there- 
fore, or by their view, he ſhall for ſuch offence pay double the value of the 


duty for the ſame, to be levied as aforeſaid. /, 8. 
11. And if any queſtion or difference ſhall ariſe about the taking of any Diſputes beard 


diſtreſs or levying any monies by virtue of this or the former act, the ſame by a juſtice. 
ſhall be heard and finally determined by one or more juſtices of the peace 
near adjoining, or chief magiſtrate of the place reſpectiyely, upon com- 
plaint in that hehalf. | 8 

12. And the juſtices of the peace and chief magiftrates, and other his JuAice to ai; 
Majeſty's officers within their ſeveral limits and juriſdictions, are required H 
to give aſſiſtance to ſuch officers as ſhall be ſo appointed for the collecting of 


the aid duty, according to the ſaid former and this preſent act. 
Z 2 2 14. And 
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Hearth-money. 
13. And whereas there is one clauſe in the ſaid former act, hat in caſe 
any tw juſtices of the peace ſhall, in writing under their hands yearly, certify 
their belief, that the houſe wherein any perſon doth inhabit within ſuch county, 
wherein they are juſtices, 1s not of greater value than eight ſhillings per annum 
upon the full improved rent, and that neither the perſon inhabiting, nor any 
other uſing the ſame meſſuage, hath, or occupieth any lands of the value of eight 
/villings per annum, nor hath any lands, goods, or chattels, of the value of 
four pounds in their own poſſeſſion, or in the poſſeſſion of any other in truſt for 
dem, upon ſuch certificates made to the juſtices of ſuch county, at their quar- 
ter-ſeſſions and allowance by them, for which certificate and allowance, no fee 
/hall be paid, the perſon on whoſe behalf ſuch certificate is made, ball not be 
returned by the conſtable or other perſons to be aſſiſtant to them, and the ſaid 
houſe is for that year diſcharged of all duties by this aft impoſed; the ſaid 
clauſe ſhall be conſtrued to extend only to ſuch widows as ſhall produce ſuch 
certificates as are therein mentioned, and as to all other perſons whatſoever, 
the ſaid clauſe is hereby repealed. / 11. | 
14. No houſes within the precinct of any cathedral or collegiate church, 
ſhall, by the aforeſaid act, be diſcharged of the duties thereby, or by this 


. preſent act, payable to his Majeſty. / 12. 


Private ovens 
and kilns. 


Duty at one 
payment. 


Double duty. 


15. Whereas by the ſaid former act, private ovens and kilns are not to 
be charged with any duty to his Majeſty, as other hearths, firing places, 
and ſtoves, all ovens in bakers houſes, and in taverns, inns, and victualling 
houſes, as alſo all kilns wherein malt or other grain ſhall be dried to be 
ſold, ſhall be deemed to be public ovens and kilns, and ſhall be charged 
accordingly, and all other ovens and kilns ſhall be accounted and taken as 
private ovens and kilns, and ſhall not be charged with any duty to his Ma- 
jeſty for the ſame. . 19. | 

16. The ſaid duty, by the aforeſaid and this preſent act, made payable 
to his Majeſty, ſhall be payable yearly on the tenth day of January, at one 
entire payment. J. 14. 

17. Whereas fires are often made in ſuch dwelling houſes, as have no 
fixed hearth with chimnies over them, which may occaſion uncertainties in 
the returns to be made of hearths and firing-places, wherein any omiſſion 
is penal by this act, all ſuch houſes ſhall be deemed to have two hearths, and 
be chargeable with payment of the duty accordingly, until ſuch time as 
there ſhall be one fixed hearth, with a chimney placed over the ſame in every 


dwelling houſe, 


A certificate that a widow's houſe is not worth above eight ſhillings 
a year. | 


County of {WE A. B. and C. D. eſquires, two of his Majeſty's juſtices 
— to wit. of the peace, for the county aforeſaid, do hereby certfy, 
That, to our belief, the houſe wherein E. F. of C. in the ſaid county, widow, 
now dwells, is not of greater value than eight ſhillings by the year; and 1 

s or 


ſhe, or any other perſon, uſing the ſaid houſe, hath not, ner occupieth lan 
| | tener 
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| Weatth money. 365 
tenements, of their own, or others,” of the yearly value of eight ſhillings, nor 
hath, nor have, any lands, goods, or chattels, of the value of four pounds, in 
her, or their own poſſeſſion, or any in truſt for her or them. Mitneſs our hands 


and ſeals, this ſecond day of Auguſt, 17—. 


Hides and Skins, 


I. Y the 8 Geo, 1. cap. 7. Every perſon falting hides for fale, ſhall Jay Layingbides 
the ſame fleſh to fleſh, under penalty of forfeiting ten ſhillings for for fle. 

each hide that ſhall be otherwiſe laid, by the perſons in whoſe cuſtody the 

ſame ſhall be found to be otherwiſe laid, to be recovered and applied as 

herein after is mentioned. /. 15. | 

2. In caſe any hides or calt-ſkins ſhall be impaired by gaſhing, flawtering caſhing hides 
or cutting the 3 not only the perſons ſo offending, but likewiſe the per- or Kins. 
ſons who ſhall expoſe to ſale ſuch hides or calf-ſkins, ſhall forfeit for each 
hide ſo impaired, a ſum not exceeding ten ſhillings, and for each calf-ſkin, 

a ſum not exceeding two ſhillings and ſ1x-pence, which forfeitures ſhall be 
recovered and applied as is herein after mentioned. /. 17. 

3. Every perſon whatſoever may ſeize and detain every perſon and his Seiaing offen- 
goods which ſhall be made up, packed, or bought and fold contrary to the ders. 
intention of this act, for ſuch reaſonable time as he, ſhe, or they may give 
notice to the conſtable of the pariſh, where ſuch perſon, or his goods, ſhall 
be ſo ſeized, who ſhall carry ſuch perſon and his goods before the chief ma- 
giſtrate of the city or town corporate, or before ſome one juſtice of the 
peace, - where ſuch offence ſhall be committed, if in no city or town corpor- 
ate. /. 20. | 

4. nien ſaid magiſtrate or juſtice, either upon confeſſion of the offen- Conviction. 
der, or due proof by one or more witneſſes upon oath, that the perſon ſo 
brought before him hath offended contrary to the meaning of this act, ſhall, 
by warrant under his hand and ſeal, cauſe ſuch penalties, as the offenders 
are hereby liable to, to be forthwith levied by diſtreſs and ſale of the offen- Levying pen 
der's goods, rendering the overplus (if any be) to the owner, after deduction ies. 
of reaſonable charges for taking the ſaid diſtreſs, and out of the ſaid diſtreſs 
to pay the ſaid penalties and forfeitures to the informer. 7 5 

5. And if ſuch offender or offenders, ſhall not have goods and chattels Whippine for 
ſufficient to anſwer the penalties, he or they ſhall, by warrant under the aft. f d- 
hand and ſeal of ſuch magiſtrate or juſtice, be publickly whipt three market 
days ſucceſſively, through ſome market town in the ſaid county, in or near 
ſuch place, where the offence was committed, between the hours of eleven 


and twelve in the forenoon. 


This act is continued until the 29th of September, 1769, by ſtat. 21 Geo. 
2. Cap. 7. with the reſtrictions before-mentioned, at the end of the pre- 
ceding act. 


6. And by the 12 Geo. 1. cap. 5. In caſe any weigh-maſters, their depu- abit as 
ties, or other perſon in truſt for them, ſhall buy, ſell, contract, or treat for, de“ 


any green or ſalt hides in any city or town corporate, or place of export, 


where 


czides aud Skins. 


where ſuch weigh-maſters or their deputies are appointed, before ſuch hides 
are legally weighed, —_— and carried off from ſuch weigh-houle, 
they ſhall, being thereof lau fully convicted before the chief magiſtrate of the 
lace, or the next juſtice of the peace, forfeit for every ſuch offence, the 
goods ſo bought or ſold by them, to be recovered by warrant of ſuch magi- 
ſtrate or juſtice; one moiety to the poor of the pariſh where the offence was 
committed, and the other to the informer. / 9. 
No replevin . Whenever any falt hides are ſeized or brought for trial before the magi- 
for ſeizures ſtrate, or juſtice of the peace, or ſeneſchal, or are adjudged and condemned 
by them, or whenever any diſtreſs is or (ball be taken purſuant to this or 
former acts of parliament, no replevin ſhall lie, but the judgment of the 


| magiſtrate or juſtice ſhall be concluſive. /. 11. 
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This aft is continued by ſtat. 21 Geo 2. cap. y. ſet. g. until the 29th of 
September, 1769, and ta the end of the then. neut ſeſſion of Parliament, 
with the amendments and alterations made by this laſt tatute, which re- 


tate to 8ther beads. 


| 3 A warrant for falting hides for fate without laying fleſh to fleſh. 


To the conſtable of- | 


County of Dublin, ORASMUCH as it bath this day been duly prov- 
to wit, ed before me upon oath, that A. B. of S. Street, in 
the county aforeſaid, did, on the' ſecond day of this inftant Auguſt, in New- 
Market, in the liberties of Thomas-Court and Donore, ſalt ten higes for 
ſale, without laying floſb to fleſb, as the ftatute directs; whereby be bath for- 
feited the ſum of ten ſhillings for every hide, wherefore the whole forfeiture 
comes to five pounds | 


Theſe are therefore, in his Majeſty's name, to command you, forthwith to 
levy the ſaid ſum of five pounds on the N of the ſaid A. B. by diſtreſs and 
Sale thereof, rendering him the averplus, after deduction of the reaſonable 
charges for taking the ſaid diſtreſs, and that you pay the ſaid forfeiture 10 E. F. 
of T. Street, 3 aid, who informed me of the ſaid offence; Hereof fail wt. 
CN ——— 


The like warrants, mutatis mutaudis, for caſhing and cutting hides. 
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I. What is a highway. 

II. Appointment of the farveyor. 

I. Who ſhall repair. 

TV. The proportion of labourers and carriages, 

V. Providing materials. 

VI. Concerggng the fix days work. 

VII. Of annoyances in general. 

VII. Ditches adjoining to the highway. 

IX. Hedges adjoining to the highway. 

X. Straw, dung, ſtones, timber, laid in the highway. 
XI. Gate erected acroſs the highway. 

XTI. Encraachments on the hnghways. 

XIII. Nufance by unlawful breadth and tire of wheels. 
XV. Breadth and widening .of t1ghways. 
XY. Preſentment or indittment of the highways in general. 
XVI. Power of the juſtices to puniſh offences. 

XVII. Turnpes. 


I. What is a highway. 


I. HERE -are three kinds of ways; 1. A foot way. 2. A foot and Three cf 
horſe way, which is alſo a pack or drift way. 3. A foot, horſe, * 009% 
and cart way. 3 Iuſt. 56. | "0 
2, It ſeemeth that any one of the ſaid ways, which is common to all the Difference be- 
king's people, whether it leads directly to a market town, or only from town 1 
to town, and does not terminate there, but is alſo a thoroughfare to other private way. 
towns, may properly be called a highway. 1 Haw. 201. | 
For there were highways before there were market towns. And if it 
vere eſſential to the conſtituting of a highway, that it ſhould expreſly lead 
from market town to market town; then it would follow, that the lord of 
a market, by forfeiting or ſurrendering his charter, might cauſe that to 
ceaſe to be a highway, which was a highway before; or the king, by grant- 
ing a market in any place where there was no market before, might there- 
by conſequentially change the way to it from a private way into a high- 
way. | 
And therefore, the diſtinction which is taken in ſome books, concerning 
this matter, ſeems to be very reaſonable; that every way from town to town 
may be called a highway, becauſe it is common to all the king's ſubjects; 
and conſequently that a nuſance therein is a common nuſance, and puniſh- 
able by indictment: but that a way to a pariſh church, or to the common 
fields of a town, or to a private houſe, or perhaps to a village which termi- 
nates there, and is for the benefit of the particular inhabitants of ſuch pariſh, 


houſe, or village only, may be called a private way, but not a highway, 75 
cauſe 
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How far out- 


lets are part o 


the highway. 


cauſe it belongeth not to all the king's ſubjects, but only to ſome particular 
perſons, each of which, as it ſeems, may have an action on the caſe for a 
nuſance therein. 1 Haw. 201. 

So if I have a private way without a gate, and a gate is hung up; an 
action lies upon the caſe, for I have not my way as I had before. Ly. 


R. 267. | 
So i; one grants me a way, and afterwards digs trenches in it to my hind- 


rance; I may fill them up again. Goab. 53. 

But if a way which a man has, becomes not paſſablgg or becomes very 
bad, by the owner of the land tearing it up with his carts, and fo the ſame 
be filled with water; yet he who has the way cannot dig the ground to let 
out the water, for he has no intereſt in the ſoil. Godb. 52. But inſuch caſe, 
he may bring his action againſt the owner of the land for ſpoiling the way; 
or perhaps he may go out of the way, upon the land of the wrong doer, as 
near to the had way as he can. 

But where a private way is ſpoiled by thoſe who have a right to paſs there- 
on, and not through the default of the owner of the land; it ſeemeth that 
they who have the uſe and benefit of the way ought to repair it, and not 
the owner of the ſoil, unleſs he is bound thereto by cuſtom or ſpecial agree- 
ment. | | 
It hath been holden, that if there be an highway in an open field, and 
f the people have uſed time out of mind, when the ways are bad, to go by 

outlets on the land adjoining, ſuch outlets are parcel of the way; for the 
king's ſubjects ought to have a good paſſage, and the good paſſage is the 
way, and not only the beaten. track; from whence it follows, that if ſuch 
outlets be ſown with corn, and the beaten track be foundrous, the king's 


ſubjects may juſtify going upon the corn. 1 Haw. 201. 
4. In books of the beſt authority, a river common to all men is called an 


* 


mou farariver 

may bean highway. 1 Haw. 201 

highway. 8 J: FEES . 

Highway 5. It ſeemeth to be agreed, that an ancient highway cannot be changed, 
changed. without the king's licence firſt obtained upon a writ of ad quod damnum, and 


T- whom the 
rect of an 
miyhv iy be- 
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an inquiſition thereon found, that ſuch a change will not be prejudicial,to the 
publick; and it is ſaid, that if one change a highway without ſuch authority, 
he may ſtop the new way whenever he pleaſes; and it ſeemeth that the king's 
ſubjects have not ſuch an intereſt in ſuch new way, as will make good a ge- 
neral juſtification of their going in it as a common highway, but that in an 
action of treſpaſs brought by the owner of the land, againſt thoſe who ſhall 
go over it, they ought to ſhew eſpecially, by way of excuſe, how the old 
way was obſtructed, and the new one ſet out; alſo it is ſaid, that the inhabi- 
tants are not bound to keep watch in ſuch a new way, or to make amerds 
for a robbery therein committed, or to repair it. 1 Haw. 201. 

However it is certain, that a highway may be charged by the act of God; 
and therefore 1t hath been holden, that if a water which has been an ancient 
highway, by degrecs changes its courſe, and goes over different ground from 
that whereon it uſed to run, yet the highway continues in the new channel, 
in the ſame manner as inthe old. 1 Flaw. 202. 

6. The freehold of the highway is in him that hath the freehold of the ſoil; 
but the free paſſage is for all the king's liege people. 2 Jul. nos. 

H. 8G. 2. Sir John Lage againſt Shepherd. Upon trial of an action of 
treſpaſs, a caſe was made; that the place where the ſuppoſed treſpaſs was 


COM- 
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ommi was formerly the property of the plaintiff, who ſome years ſince 
n_— upon it, which has ever ſince been uſed as a highway; that the 
4:fendant had lands contiguous, parted only by a ditch, and that he laid a 
bridge over the ditch, the end whereof reſted on the highway. And it was 
jaliſted for the defendant, that by the plaintiff's making it a ſtreet, it was a 
dedication of it to the publick; and therefore, however he might be liable to 
an indictment for a nuſance, yet the plaintiff could not ſue him as for a tref- 
paſs on his pnvate property. But by the court; It is is certainly a dedica- 
tion to the publick, fo far as the publick has occaſion for it, which is only 
for a right of paſſage; hut it never was underſtood, to be a transfer of the 
abſolute property in the ſoil. , So the plaintiff had judgment. Str. 1004. , 


1 Appointment of the farveyors. 5 


1. By the act 11 Jac. 1. cap. 7. The conſtables and churchwardens of Apobintment 
every pariſh, ſhall yearly upon the Tueſday and Medneſday in Raſtet-week, — 
See Par. 3. call together a number of the pariſhioners, and ſhall then 
chooſe two honeſt perſons of the pariſh to be ſurveyors and orderers of the 
works for the amendment of the highways, caſhes, and places in their pariſh 
leading to any market town, which perſons ſhall order and direct the perſons 
and carriages that ſhall be appointed for' thoſe works by their diſcretions, 
and the ſaid perſons ſo named ſhall take upon them the execution of their 
ſaid offices, upon pain to forfeit ten pounds. F 1. mw 

2. And by the 4 Ann. cap. 6. In caſe any parifh do neglect appointing, At the ſeſizr-. 
ſuch overſeers as by the ſaid law they are directed to-do, every ſuch pariſh 
ſhall be proſecuted by preſentment at the next following ſeſlious for ſuch 
neglect, and at the ſaid ſeſſions ſuch overſeers may be appointed for the ſaid 
year as by the ſaid pariſn ought to have been appointed, who, ſhall have the 
ſame power as if they had been choſen purſuant to the former act. /, . 

3. But by the act, 1 Geb. 2. cap. 13. The time for appointing overſeers Time for ap- 
of the highways, ſhall be on the Tueſday or Hednefday next after Michael Pointment. 
maſs day in every year; and the overſeers then to be appointed : ſhall have 
ſuch powers as overſeers of the highways appointed on the Txe/day or MWed- 
weſday in Haſter week could exerciſe, and a veſtry ſhall be; held yearly in 
_ pariſh, on the Fueſday or Wedneſday after Michgelma/s day for that 
PUrP S. J. 2. iin ffs 1 1 | n 12 y 1177 192. 5 2 5 f 2107 

4. And.if the pariſhioners of any pariſh ſhall neglect at: the time afore- py he gland 
faid to appoint ſuch overſeers, it ſhall be lawful for the grand jury at the jurics. 
quarter- ſeſſions, or in caſe of their neglect, for the grand jury at the next 
aſſes held for the reſpective counties where ſuch gekannt ſhall be, to appoint 
overſeers of the highways, and apply: the fix days labour in fuch manner 
as the pariſhioners. or. the . overſeers of the, highways of the ſaid pariſhes 
ought to have done. ic FO11YE- 1101.59] Thi in 4: ; | | 

5. And by the 33 Geo. 2. cap. 8. Where neither the pariſhioners, nor Bytagltiges. 
grand juries, have appointed overſeers, two juſtices of the peace are hereby 
:mpowered to name overſeers for ſuch pariſhes. /. 5. 


* 


J%%ßͤ ... BA i 


372 


Pariſh in gene- 
ral tO repair, 


Highlbays. 
U Who flall repair: 


It ſeems to be agreed, that of common right (that is, by the common 
law) the general charge of repairing all ighways lies on the occupiers of 
the lands in the pariſh wherein they are: but there is no doubt, but parti. 
cular perſons may be burdened with the general charge of repairing a high- 


way, in two caſcs . n Sate Te 4 a> 181 's 
1. In reſpect of an incloſure of the fahd whereih it lies; as where the 


' 


Repairing in re- 1 ! Nabu . nl ere. bs 
<< of an in. owner of lands not incloſed, next adjcining to the highway, incloſeth his 


ſpect ofan in- 
clulure. 


-” 


Repairing by 
prefCc;1ption, 


S 4 


lands on both ſides tlicreof; in whitli cafe, he is bound to make a perfect 
good way, and ſhall not be excuſed for making it as good as it was at the 
time of the incloſure, if it were then any way defective ; becauſe before the 
incloſure, the people uſed, when the way was bad, to go for their better paſſage 
over the fields adjoining, out of: the common track, which liberty is take; 


away by the incloſure. 1 aw. 202. 


And if the way is not fufficient, = paſſenger may break down the in- 
cloſure, and go over the land, and juſtify it; tdl-a ſufficient way is made. 
3 Salk. 182. 3 

Alſo it hath been holden, if one incloſe land on one ſide, which hath been 
-antiently incloſed on the other fide, he ought to repair all the way; but if 
there be not fach an antient inclofure of the other fide, he ought to repair 

but half that way; and it is ſaid, that wherever one is bound to repair a 
highway, in reſpect of an inclofure, and lays it open again as it was before, 
he ſhall be freed from the charge of repairing it. 1 Haw. 204. 

2. A particular perſon may be bound to repair a highway, in reſpect of 

a preſcription; andi it is ſaid, that a oorporation aggregate may be compelled 
to do it, by foree of a general prefcription, that it ought and hath uſed to do 
it, without ſhewing that it uſed to do ſo in reſpect of the tenure of certain 
lands, or for any other conſideration; becauſe ſuch a corporation in judgment 
of law never dies, and thereforent it were ever bound to ſuch a duty, it muſt 
needs continue to be always fo; neither is it any plea, that ſuch corporation 
hath always done it out of charity, for what it hath always done, it ſhall be 
prefumed to have been always bound to do: but it is ſaid, that a perſon can- 
not be charged with ſuch a duty, by a general prefoription from what his an- 
ceſtors have done, unleſs it be for ſome ſpecial reaſon, as the having land 
deſcended from ſueh anteſtors,” which are holden by ſuch like ſervice. 
I Ham. 20772: 3 | 

Yet it ſeems, that an indictment charging h tenant in fee fimple, with 
having uſed of right to repair ſuch a way by reaſon of the tenure of his land, 
is certain enough, without adding, that his anceftors or thoſe whoſe eſtate he 
hath, have always ſo done; for that is implied. 1 Haw. 203. 

But the indictment muſt ſet forth, where thoſe lands lie. 2 H. H. 181. 


TV. The proportion of labourers and carriages. 


1. Every perſon, for every ploughland in tillage or paſture that he ſhall 
occupy in the pariſh, ſhall find and fend at every day and place appointed, 


* . 5 T's 
ene wain or cart, furniſhed after the cuſtom of the country with oxen, hories, 
or 


Dighübays. 


and all other neceſſaries meet to carry things convenient for 


or other cattle, 
that purpoſe, an 


3 of theſe ſtatutes, in reſpect of their ſpiritual poſſeſſions, as much 


as any other perſons whatſoever in reſpect of any other poſſeſſions ; for the 
words are general, and there is no kind of intimation that any particular 
perſons ſhall be exempted more than others. 1 Haw. 204. But by the 30 C. 
2. c. 25, perſons ſerving for themſelves as private men in the militia, ſhall 
ime of ſuch ſervice be exempted from perſonally doing any high- 


during the t1 | 
wok ; Jon commonly called ſtatute work. J. 23. 


Fir every plougbland] Therefore if he occupies and keeps in his poſſeſſion 
ſcveral ploughlands in ſeveral towns, he ſhall be charged to find in each 
town or pariſh where ſuch ploughlands do he, one cart or carriage, in like 
manner as if he were a pariſhioner in the ſeveral pariſhes. LY 


Ploughland] By the act 33 Geo. 2. cap. 8. One hundred acres of land, 
as the ſame ſtand in the county books, or are uſually eſtimated for applott- 
ing money preſented by grand juries, ſhall be the contents .of plow lands, 
for the purpoſe of executing the laws relating to the fix days labour, for the 
repair of highways in every county which have not hitherto aſcertained their 
plow lands, until the grand juries of ſuch counties ſhall aſcertain their plow 
lands, purſuant to the directions of the act g Ann. cap. . 


That he ſball occupy] It hath been holden, that notwithſtanding the words of 
the ſtatute extend only to the occupiers of land, yet if the owner neither 
occupy them, nor let them, but ſuffer them to lie frefh, he ſhall be charged 
as much as if he had occupied them; ſor there is no reaſon that the publick 


ſhould ſuffer for his negligence. 1 Haw. 204. 


In the pariſh] And if he ſhall occupy a ploughland lying in ſeveral pa- 
riſhes, he ſhall be chargeable within the pariſh where he dwelleth, in like 
manner as a perſon having a ploughland in any one pariſh. 1217 

2. Alſo every other perſon keeping a draught or plough in the pariſh, ſhall 
find and ſend one wain or cart in like manner, with two able men. II Fac. 1. 
cap. 7. ſeft. 6. i 5 . 

And it hath been holden, that he who keeps ſeveral draughts in a pariſh, 
is bound to ſend a team for each draught, whether he occupy any land in 
the'pariſh or not. 1 Haw. 204. ai 

3. And by the 1. Geo. 2. cap. 13. Every perſon for every ploughland 
that they ſhall occupy, and every perſon keeping a draught or plough, and 
ſo in proportion for every part of a ploughland, draught, or plough, ſo as 


it be not leſs than one fourth part, eſtimating one car and horle to be equal 


to two men, ſhall find and ſend at every day and place to be appointed for 
the amending of the highways, Sc. according to the intent of this act, one 
cart with two horſes and two men, or two cars with wheels and two men, 
and in ſuch places where wheel-cars are not uſed, three flide-cars and two 
men, or three horſes with cleeves with two men, which cars ſhall be either 


A a a 2 boxed 


d alſo two able men with the fame. 11 ac. cap. 7. ſect. x. 


perſon] It hath been holden, that perſons in holy orders are within 


X71 


Surveyor may 
take and carry 
away rubbiſh. 


May gather 
tones, 


May dig for 
gravel. 


Highways. 


boxed or fitted with ſufficient baskets or conveniencies to carry gravel or 
other neceſſaries for the repair of ſuch highways, Sc. to be allowed by the 


director or overſeers, there to work during the ſaid ſix days, if required by 
the ſaid overſeers, for eight hours in every day, and fuch cais and horſe; 
or horſes with creels or cleeves, ſhall be deemed as ſufficient as if ſuch per⸗ 
ſons had ſent one wain or cart with oxen or horſes as by the ſtatute 11 Jac, . 
cap. 7. is directed. ſect. 4. | oY 855 
And if the ſaid carriages ſhall not be thought needful by the ſurveyor, 
then the perſon that ſhould have ſent ſuch carriage, ſhall for every carriage 
fo ſpared, fend two able men. 11 Foc. f. cap. 7. J. 2. | 
. And every other houthotder, and alſo every cottager, and labourer 
able to labour, and being no hired ſervant by the year, ſhall by themſelves, 
or one ſufficient labourer for every of, them, work on the ſaid days. 1 1-ac.r. 
ce. . F 3 | 
5 21 every herd, graſs-keeper, ſhepherd, and bailiff, not being a me- 
nial ſervant living in the houſe of their maſter, fhall by himſelf or ſome ſuf. 
ficient labourer perform the fx days labour, in ſuch manner as other houſ- 
holders, cottagers, or labourers, are obliged to do. 1 Geo. 2. cap. 1 4. 
FFC N 5 
But no day labourer thall be compellable to work without hire at any high 
road, and where a number of day labourers live in a village, and hold ſeve- 
ral acres of Iand, they ſhall be charged by the overſeers of highways, only 
for the land which they hold. 33 Geo. 2. cap. 8. /ect. 2. | 


ice V. Providing materials. 
1. The ſurveyor may take and carry away of the rubbiſh or ſmalleſt bre- 
ken ſtones of any quarry within the pariſh, without licence, controulment, 
or impeachment of the owner, ſo much as he ſhall judge neceſſary for re- 
pairing the ways. II 7. c. 7. /. 3. 
But he may not cauſe any rubbith- to be digged out of a quarry, but only 
ſhall have ſuch as ſhall be found there ready digged by the owner or his 
order. 4. | | 122 5 

2. And for default of any quarry, not being within his limits, or in default 
of rubbiſh not to be found there, he may gather ſtones lying upon an} 
grounds within the pariſh, and meet to be uſed for ſuch purpoſe; and thereof 


— 


take and carry away ſo much as by his diſcretion ſhall be thought neceſſary 


to be employed in the amendment of the highways... II J. c. J. / 3 
g. Likewiſe in default of ſuch quarry, or in default of ſuch rubbiſh in 
any ſuch quarry, he may in the ſeveral ground of any perſon within his li- 


mits, and nigh adjoining to the highway, and wherein gravel, ſand, or cin. 


ders are likely to be found, dig or cauſe to be digged for them. 11 J 4.7. 
7. 3: | 


or meadow. id. ſ. 4. ft 


Nor ſhall he cauſe any more pits to) be digged for gravel, in any ſve 
or breadth 


filled 


and incloſed ground than one only, nor ſhall the pit be in length 


above ten yards over ; and. he ſhall within a month cauſe the pit to be | 
| wi 
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Put he may not dig ſor the fame in any man's houſe, garden, orchard, 
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ſatisfaction 
ground uſed for a patatoe-garden.. 11 C. 2. c. 17 /. 10. 


PighWbays, 


at the coſts of the pariſhioners ; on pain of forfeiting to the 
five marks, to be recovered by action of debt. id. 


" Whereas by ſeveral acts of parliament already made for repairing 
power is given to the ſurveyors to dig gravel out of the grounds of 
being a garden, Sc. to be made uſe of for repairing the 
nothing in the ſaid acts ſhall extend to prevent or obſtruct ſur- 
from digging and taking gravel, ſand, ard ſtones, making 
for the ſame: according to the ſaid acts, out of any garden or. 


VI. Concerning the fix days work.. 


1 By the act, 1 C. 2. c. 13. The overſeers may appoint the times and places 
when and where thie ſix days labour thall be employed, fo as the time to be ap- 
pointed by them be between the laſt day of April and firſt day of Auguſt, and 
may by writing under their hands directed to the reſpective conſtables of the 
fevera] pariſhes, require the ſeverat perſons therein named to attend them at 
the times and places therein mentioned, to perform the ſix days labour 
according to the aforeſaid ſtatute, 11 Fac. 1. 
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Time for re- 
pairing. 


2. And if any conſtables ſhall negle& duly to ſummon the ſeveral perſons Conſtal Ice. 


named in ſuch order, every conſtable ſo offending ſhall forfeit for every ne- 
glect, a ſum not exceeding twenty ſhillings. 


3. And every perſon ſo ſummoned who ſhall fail by himſelf or by a ſuffi- egteaiing t 
cient labourer in his place, to attend according to ſuch order and to work attend, 


during the time aforeſaid, ſhall forfeit for every ſuch offence one ſhil- 
ling for every day he thalF fo neglect, and every perſon who ought to 
fend carts, cars, or horſes, and being duly ſummoned ſhall fail to ſend the 
ſame, or if being ſent or brought they ſhall not work during the time 
aforeſaid, thall forfeit for every cart with two horſes and two men four ſhill- 
ings for every day he fhall ſo neglect, and for every car with one man two 
thillings per day, and for every three ſlide cars and two men, or three 


horſes with ercels or kiſhes and two men, four ſhillings per day, and pro- 
portionably for every horſe or man neglected to be brought or ſent or not 
' working as aforeſaid. 


4. And they ſhall work eight hours each day, unleſs they be otherwiſe 
licenſed by the ſurveyor. II Fac. 1. c. J. /. 2. 

5. Provided that if the overſeers or director ſhall agree with- any of the 
perſons bound to do fix days labour, to do any certain portion of the work 
in lieu of the fix days labour for that year, which they are hereby impower- 
ed to do, the perſons performing the work ſo agreed on; to the good liking 
of the overſeers or director, ſhall be diſcharged from any further work dur- 
ing the reſt of the ſaid fix days. | 


Agreements. 


6. And by the act, 33 G. 2. c. 8. Where any ſach agreement ſhall be Nerlect c 
made, and the perſons fo agreeing ſhall, for ten days, to be computed from work. 


the time he ſo agrees to finiſh the ſaid work, neglect to perform the ſame 
effectually, purſuant to his agreement, in ſuch cite the overſeers ſhall hire 
labourers, horſes, and carriages, to do the work fo neglected to be done, 


and 


374 Wighlways. 
and by warrant under the hand and feal of a juſtice of the peace, to lery 
by ſale of the offenders goods, (rendering the overplus) ſuch ſums as ſhall be 
proved to ſuch juſtice upon oath, (which oath the ſaid juſtice is hereb 
impowered to adminiſter) to have been expended in the hire of ſuch 1;. 


bourers, horſes, and carriages. 
Provided that it be at the ſame time proved before ſuch juſtice, that 


ſuch work is effectually done. f 
Complaint of 7. By the act, 1 C. 2. c. 13. /. 8. Upon complaint made by the direg. 
neglect, or, or by the overſeers to one of the neighbouring juſtices of the peace of 
any of the offences aforeſaid, and proved by the oath of ſuch director, over. 
ſeer, or ſome other credible witnels, ſuch juſtice upon ſuch complaint and 
oath made ſhall by his warrant call the offenders before him, and on default 
of appearance or on conviction fhall cauſe the reſpective penalties to he le. 
vied by ſale of the offenders goods. 

8. And if ſuch offenders have not ſufficient goods whereout the penalties 
may be levied, the juſtice before whom ſuch complaint fhall be made j; re. 
quired to commit ſuch offenders to the county gaol, there to remain without 
bail or mainprize, until they ſhall pay the fines for wluch they ſhall be 
committed, or to ſend ſuch offenders to the houſe of correCtion, there to 
remain for any time not exceeding fourteen days. 

9. Provided ſuch complaint be made within forty eight hours after the re- 
ſpective offences are committed; and if the ſaid director or overſeers re- 
ſpectively, ſhall neglect to complain within the time aforeſaid of the of- 
fences aforeſaid which ſhall be committed by any perſons under their direc- 
tion, and of which they ſhall have due knowledge, ſuch director or overſeers 
ſo offending therein, and being thereof convicted before one juſtice of the 
peace, ſhall for every ſuch offence forfeit twenty ſhillings, to be levied and 
raiſed in ſuch manner as the before mentioned penalties are directed to be 
tevied, ſo as proof of ſuch omiſſion be duly made upon oath within twenty 
Says alter. 

But by the act, 33 C. 2. c. 8. The time for making ſuch complaint, is 
enlarged to ten days from the time of the offence committed. 

Comphint a- 10. Upon complaint upon oath, before two neighbouring juſtices of the 
51141040 peace, that the overſeers have neglected to execute the laws for the repair 
of highways, ſuch juſtices are impowered, by fummons under their hands 
and feals, to require the perſonal attendance of ſuch overſeers, at a time by 
them to be appointed to enquire into fuch neglect, and in caſe the ſame be 
proved upon oath, or the ſaid overſeers ſhall, being duly ſerved, refuſe to 


Committal. 


Time for com- 


lint, 


attend, or perſiſt in ſuch neglect, in ſuch caſe the ſaid juſtices may fine 


ſuch overſeers for fuch neglect, in any ſum not excecding three pounds, 
and hall canſe the fame to be levied by diſtreſs and ſale of the offenders 
goods, (rendering the overplus). bid. Sect. 7. : 
Pun vifoſed 15, Which fines, when levied, ſhall be laid out by ſuch juſtice, on the repair 
whe of the roads in the pariſh for which ſuch overſeers were appointed; 
provided that nothing herein contained ſhall alter the penalties preſcribed, 
by the laws in being, for overſeers refuſal to take on them their office 
when appointed. | Jed 


12. When 


5 


SJ 


Highways, 3 
2. When any pariſh has not any highway through the ſame, the ipha- 
wind of ſuch ariſh ſhall be liable to work in the next adjacent pariſhes 
wherein there ſhall be any conſiderable highway leading to any city or mar- 
ket, according to ſuch proportion as ſhall be ordered by the preſentment 
and confirmed by the judges or juſtices of the peace at 


of the grand jury, 
the adizes or ſeſſions, fo as ſuch work ſhall not exceed the ſix days labour. 


9 Ana. c. 9. / 3. | | | 
Provided that no perſon ſhall be obliged to go above two miles beyond 
the confines of the pariſh wherein he ſhall dwell, to work at any high- 
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* * N pacities where the common labourers are found not to have Tools to be 
fitting tools for the work required, to wit, iron crows or bars, or other tools provided. 
neceſſary to be employed in the repair of the highways,. the juſtices of 
peace in open ſeſſion, or in failure thereof the two next juſtices of the peace, 
ſhall aſſeſs and raiſe a ſam not-exceeding forty ſhillings, upon the inhabitants 
of ſuch pariſhes, in ſuch proportions as to ſuch juſtices ſhall ſeem proper, 
for the buying ſuch tools, which ſhall be kept by the ſurveyor of the high- 
ways, and delivered over from time to time to ſuch perſon as ſhall ſucceed 
ſuch ſurveyor, to be kept for the uſe of the ſaid pariſh, and not made 
uſe of in any other. work, the ſaid ſums of money in default of pay- 
ment thereof, to be levied by warrant of ſuch juſtices by diſtreſs and ſale 
of the goods of ſuch inhabitants, who ſhall make default in payment of 
their proportion thereof. /. 5. 5 
14. And by the 1 G. 2. c. 13. All pariſh tools provided for the repairing 
the highways ſhall be kept in ſome convenient publick place belonging to 
each pariſh, and ſuch tools ſhall be repaired and kept in order at the expence 


of each reſpective pariſh, . 11 
VII. Of annoyances in general. 


r. There is no doubt, but that all injuries whatſoever- to any highway, 
as by digging a ditch, or making a hedge overthwart it, or laying logs of 
timber in it, or hy doing any other act, which will render it leſs com- 
modious to the king's people, are publick nuſances at common law. 1 
Haw. 212. n | 5 

2. And by the common law any one may abate a nuſance in a high- 
way, and remove the materials, but not convert them to his own uſe. 
1 Haw. 214. | | 
Y 3. Alſo it ſeemeth, that an heir may be indicted for continuing an in- 
cCiroachment, or other nuſance to a highway, begun by his anceſtor ; becauſe - 

ſuch a continuance thereof amounts in the judgment of law to a new nur 
lance. 1 Haw. 214. > 57 hy 1 it 


AX 85 - . 
3 r „ e. „ - 
LES 4 % OY bs l N 


— 


VIII. Dizches adjoining to the highway. "Te 


- 


A To ſuffer the ditches adjoining to a highway to be fowl, by reaſon 
whereof it is impaired, is a nuſance at common law, 1 Haw. 212. 
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2, And. 


ÞighWays. 


2. Andit is ſaid, that he who hath lands next adjoining to a highy, 
is bound of common right to ſcour his ditches : But it is ſaid, that þ, 
who hath lands next adjoining to ſuch lands, is not bound by the com. 
mon law ſo to do, without ſome ſpecial preſcription for that purpoſe 
1 Haw. 213. ee 3 1 

5-ouring ditch- 3. No perſons having any ground adjoining to any highway, or com. 
bag mon fairing way leading to any market town, ſhall ſcour any ditch and 
throw the ſoil thereof into the highway, and ſuffer it to lie there by the 
ſpace of ſix months, to the annoyance of the ſaid highway, upon pain ot 
forfeiture for every load of ſoil fo caſt into the highway, twelve Pence 
11 
* bln any heretofore have been ſo caſt into the highways, that a 
there is a bank between the faid way, and ditch, it ſhall be lawful fo 3 
the ſuperviſors and workmen appointed for the amendment of the ſaid hi 
ways to make ſluices, or other devices by their diſcretions, to convey the . 
water out of the ſaid way into the ditch. Yb. 11 3 
5. The occupiers of all lands which are bounded by highways and keſhes, 
ſhall at their own charge keep the ditches cleanſed and open for waters to 
paſs, and alſo the paſſages out of ſuch ditches through the banks thereof to 
the adjacent lands where there can be made ſuch paſſage for the water, and 
as often as there ſhall be any ſtoppage in ſuch ditches or paſſages to open the 
ane. J es. r. 9. FF. | — | 
"Negl-&ting to 6. And if any ſuch occupier of lands, where ſuch ſtoppage is, neglect ſo 
cleanſe ditches, to do within two days after notice given by the overſeers of that road, the 
ſaid overſeers ſhall ſet labourers to work in cleanſing the ſaid ditches and | 
paſſages. | : 
And in caſe ſuch occupier ſo neglecting ſhall refuſe to pay the ſaid la 
bourers, the next juſtice of the peace is required to grant his warrant tv 
any conſtable, to diſtrain ſo much of the goods of the offender as will pay 
the ſaid Jabourers, and to diſpoſe of the ſame. 
7. Provided that nothing herein contained ſhall extend to oblige the oc- 
.cupiers of any bog through which ditches or toghers have been made at the 
expence of the publick, to ſcour or cleanſe ſuch ditches. /. 8. 
Proprictors of 8. Every proprietor of low and marſhy grounds through which any neu 
3 road hath been or fhlall be made by public money, except turnpike roads, 
— ſhall every third year ſcour he trenches fo as the water may be carried of. 
FFC 5 | 5: ROE. ge 
And in default thereof any two juſtices of the peace of the county where 
ſuch roads lie, may ſend ſuch proprietor notice in writing to ſcour ſuch 
trenches in ſix calendar months after the date of ſuch notice, which if the 
ſaid proprietor ſhall omit, the ſaid juſtices may by warrant under their 
hands, order the overſeers of the pariſh wherein ſuch road is, to have the 
ſaid trenches effectually ſcoured, and levy the value of the faid work on the 
proprietors goods, to be applied to the diſcharge of the work, deducting 
ſuch reaſonable charge to the overſeers as the Juſtices aforeſaid ſhall think 
lit, not exceeding two ſhillings and ſix pence for each day ſuch overſees 
ſhall neceſſarily be employed in attending the work, | 
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IX. Hedges adjoining to the highway. 


1. It ſeemeth clear, that it is a nuſance at common law, to ſuffer the 
boughs of trees growing near the highway, to hang over the road in ſuch a 
manner, as thereby to incomode the paſſage. 1 Haw. 212. 

2. And perhaps it is the better opinion, that he who hath trees next ad- 


joining to the highway, and hanging over it to the annoyance of the peo- 


le, is bound by the common law to lop the ſame; and it ſeems clear, that 

any perſon may juſtify the lopping ſuch trees, ſo far as to avoid the nuſance. 
1 Haw. 213. | 

3. All — of white-thorn, black-thorn, fally, hazel, furz, and holly, Cutting hedges 
growing on either {ide of any highways, which are not turnpike-roads, ſhall 
be cut at a height not exceeding five feet by the owner or occupier of the 
ground which ſhall be incloſed with the hedges, except ſuch incloſures of 
gardens, orchards, nurſeries, and hop-yards. 13 GC. 2. c. 10. / 7. 

4. And upon neglect thereof for fourteen days after notice in writing Neelectafter 
given for that purpoſe under the hand of the overſeers to be appointed“ e. 
by the pariſh or grand jury, which notice ſuch overſeers are required 
to give where the ſame is requiſite, it ſhall be lawful for ſuch over- 
ſeers to cut down ſuch hedges except as aforeſaid, according to the height 
aforeſaid. | 

5. The charges whereof ſhall be reimburſed the overſeers, by ſuch own- 
er or occupier his or her executors or adminiſtrators, by warrant of any jul- 
tice of the peace for ſuch county. 

6. And if any overſeers ſhall neglect their duty herein, they ſhall forfcit 
ten ſhillings for every default, the ſaid penalty to be recovered by civil bill 
by any perſon who ſhall firſt ſue for the ſame. | 

7. Provided that no notice ſhall be. given to cut any hedges, but between Tine tor gi. 
the twenty ninth day of September and the twentieth day of February in ee 
each year. /. 8. 


X. Straw, dung, ſtoues, rubbiſh, laid in the highways. 


1. There is no doubt, but that all obſtructions by laying ſtraw, dung, 
ſtones, logs of timber, and the like, in the highway, are nuſances at com- 
mon law. 1 Haw. 212. 

2. And it ſeemeth to be clear, that it is no excuſe for one who layeth ſuch 
logs in the highway, that he laid them only here and there, ſo that the peo- 
ple might have a paſſage by windings and turnings through the logs: yet it 
18 ſaid to be no nuſance for the inhabitants of a town to unlade billets, and 
the like, in the ſtreet before their houſes, by reaſon of the neceſſity of the 
caſe, unleſs they ſuffer them to continue there an unreaſonable time after 
they are unloaded. 1 Haw. 212. 1748 
2. By the 29G. 2. c. 13. J 6. If any ſtraw, litter, dung, muck, moor- £14, caſt in 
ing, rubbiſh, aſhes, or filth, ſhall be laid and remain for three days upon bighways. 
any highway or road within ſeven miles of the city of Dublin, to be com- 
B bb | puted 
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puted from the Tholſel of the ſaid city, at the rate of two thouſand % 


hundred and forty yards to the mile; or if any ſtones, clay, mould, or 
gravel, ſhall be dug, gathered, or ſcraped off the ſame, without the di. 
rection firſt had of the overſeers of ſuch highway for the time being, fo 
the actual repair thereof, upon information given, and oath made thereof 
by one credible witneſs, before one juſtice of the peace for the city, coun- 
ty, or county of the city wherein fuch offences ſhall be committed, why 
are required to adminiſter ſuch oath, the perſons committing ſaid offence 
venalty of 20.4. ſhall forfeit twenty ſhillings, to be levied by diſtreſs and ſale of their goods. 
by warrant under the hand and ſeal of ſaid juſtices, rendering the overplus 
(if any be) to the owner, the charges in taking and diſpoſing of the (aid 
goods being firſt deducted, the ſaid twenty ſhillings to be paid to the per. 

tons who ſhall give the information aforeſaid. 
Fine of three 4. If any perſon ſhall lay any dung or filth on any highroad, or ſhall ſcrape 
— the gravel off any road, ſuch perſons may be fined by any juſtice of the 
peace, in any ſum not exceeding three pounds for every ſuch offence, 
which fine ſhall be levied by the warrant of ſuch juſtice under hand and 
ſeal, off the goods of the offender, (rendering the overplus). 33 G. 2, 

6 £248 | 

5. And the fines when levied, ſhall be paid to the pariſh overſeers, to be 
laid out on the roads, or in abating any nuſance on roads in their pariſh, 
and ſhall be accounted for as money preſented by grand juries for high- 


ways. 
XI. Gate erected acroſs the highway. 


A gate erected in a highway, is a common nuſance, becauſe it interrupts 
the people in that free and open paſſage which they before enjoyed, and 
were lawfully intitled to; but where ſuch a gate has continued time out of 
mind, it ſhall be intended that it was-ſet up at firſt by conſent, on a com- 
poſition with the owner of the land on the laying out the road, in which 
caſe the people had never any right to a freer paſſage than what they ftil! 
enjoy. 1 Haw. 199. 


XII. Encroachments on the highways. 


1. No wall, cabbin, or ditch, ſhall hereafter be built or made nearer 
to the center of any highroad than fifteen feet. 33 G. 2. c. 8. / 10. 
2. If any perſon ſhall dig any pit or ditch, or build any wall or cabbin, 
or make any encloſure on any road, ſuch perſons may be fined by any 
| Juſtice of the peace, in any ſum not exceeding three pounds for every 
ſuch offence, which fine ſhall be levied by the warrant of ſuch juſtice 
under the hand and feal, off the goods of the offender, (rendering the 
overplus). / 12. 
2. And the fines when levied, ſhall be paid to the pariſh overſeers, to be 
laid out on the roads, or in abating any nuſance on roads in their pariſh, 
and ſhall be accounted for as money preſented by grand juries for highways. 
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XIII. Nuſance by unlawful breadth and tire of wheels. 


1. No cart or waggon, having the fellies of the wheels thereof of a leſs greadth of 
breadth or gage than ſeven inches, when worn, from fide to fide, at the wheck. 
{al or bottom of the wheel, ſhall be drawn with more than one horſe or 
beaſt of draught, in or through any of the ſtreets or lanes in the city of 
Dublin, or ſuburbs thereof, or liberties thereunto adjoining, or through any 
of the highways or roads in the county of the ſaid city, or county of Dublin 
within ſeven miles of the ſaid city, to be computed from the Thol/el of the 
aid city, and at the rate of two thouſand two hundred and forty yards to 
the mile. 29. G. 2. c. 13. / I. 

2. And every owner or driver of ſuch cart or waggon, not having the Drawn by more 
fellies of the wheels thereof the breadth or gage of ſeven inches, when than one beaſl. 
worn, from ſide to ſide, at the leaſt, at the ſoal or bottom of the wheel, 
with more than one horſe or beaſt of draught, ſhall forfeit all ſuch horſes or 
beaſts of draught, except the ſhaft horſe or beaſt of draught. in ſuch 
cart or waggon, with all geers, bridles, halters, and accoutrements, 
to the ſole uſe and benefit of any perſon who ſhall ſeize and diſtrain 
the ſame. | 

Provided that whatever perſon ſhall make any ſuch ſeizure or diſtreſs, n;ares; to be 
ſhall deliver the horſes or beaſts of draught, and other things ſo ſeized or impounded. 


_ diſtrained with all convenient ſpeed into the cuſtody of the conſtable, pound- 


keeper, or ſome other pariſh officer of the ſame or next adjacent pariſh or 
liberty where ſuch diſtreſs or ſeizure is made. /. 2. 

4. Which conftable, pound-keeper, or parith officer, are hereby required Conſtable, & 
to receive into their cuſtody, and ſafely to keep the ſame, upon pain of for- neglecting. 
teiting to the perſons fo ſeizing the ſame, forty ſhillings ; to be levied and 
recovered in ſuch manner as the other penalties by this act are particularly 
directed and preſcribed to be levied, until the perſons who made ſuch dit- 
treſs or ſeizure ſhall make proof upon oath before ſome juſtice of the peace, 
of the offence committed; and the ſaid juſtices before whom ſuch proof is 
made, are required to iſſue their precept to ſuch conſtable, pound-keeper, 
or pariſh officer, immediately to deliver the horſes or beaſts of draught, 
and other things ſo forfeited to the parties who ſeized or diſtrained the 
lame, to their ſole benefit, paying ſuch reaſonable charge for keeping and 
ſecuring the ſame, as the ſaid juſtices ſhall direct. | 

5. If any perſons ſhall hinder or endeavour to obſtruct the taking or car- Rue of cit 
rying off any ſuch ſeizure or diſtreſs, or thing ſo to be ſeized or diſtrained tres. 
for the aforeſaid offences, or ſhall reſcue the fame, or ſhall uſe any violence 
to the perſons concerned in making ſuch ſeizure or diſtreſs ; every ſuch 
perſon ſhall, upon due proof made upon oath, by one credible witneſs 
before any juſtice of the peace for the county, city, or county of the 
city, where ſuch offence is done, be corgmitted by ſuch juſtice to the 
AN gao}- for the faid county for one month, without bail ox main- 
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6. And ſhall alſo forfeit for every ſuch offence ten ſhillings to the per- 
ſons who ſhall be fo, obſtructed, or attempted to be fo obſtructed, jn 
making ſuch -ſerzure or diſtreſs, or in taking or carrying off the ſame 
to be levied by diſtreſs and fale of the offenders goods and chattels, b. 
warrant under the hand and ſeal of ſuch juftice who is required to 58 


the ſame. | 
7. And in caſe the ſaid penalty be not paid within three days after ſuch 


diſtreſs made, then it ſhall be lawful for the perſons ſo diſtraining to ſell 


the goods ſo diſtrained, rendering the overplus to the owners, the charge 
of ſuch diſtraining and ſelling being firſt deducted, 

8. Every perſon who ſhall offend as aforeſaid, being thereof convicted 
as aforeſaid, ſhall be ſubject to the reſpective penalties and forfeitures g. 
foreſaid, to be levied and applied in ſuch manner and to ſuch uſes as aſore- 
ſaid, and their horſes, beaſts of draught, with their geers, bridles, and 
accoutrements, ſhall for fix days next after ſuch offence, remain liable tg 
ſuch ſeizures and diſtreſſes, and for the uſe of ſuch perſons as they would 
have been, had they been ſeized or diſtrained in the fact, during the com- 
miſſion of ſuch offence. /. 4. 

9. Provided that nothing herein contained, ſhall extend to prohibit, or 
reſtrain the driving, travelling, or making uſe of any cart or waggon, or 
ſubje& any perſon to the forteiture and ſeizure of any horſes, or beaſts of 
draught, or geers, bridles, or accoutrements belonging to the ſame, or any 
of the penalties aforeſaid, where ſuch cart or waggon is going or travelling 
to or from the ſaid city of Dublin, or to or from any diſtant place above 
ſeven miles from the ſaid city, to be computed as aforeſaid. /. 5. 

10. And by the 33 G. 2. c. 8. No cart, car, dray, or waggon, having 
the wheels thereof of a leſs breadth or gage than three inches, when worn 
from fide to fide, at the ſole or bottom of the wheel, ſhall be uſed, or 
travel through or upon any highway; and every owner or driver of ſuch 
cart, Sc. not having the wheels thereof of the breadth or gage aforeſaid, 
ſhall forfeit forty ſhillings for every ſuch offence, to the perſons ſeizing the 
ſame ; for recovery whereof, it ſhall be lawful for any perſons to ſeize ſuch 
horſes and beaſts of draft in ſuch cart, Sc. with all the geers, bridles, and 
accoutrements thereto belonging, and with all convenient ſpeed deliver the 


ſame into the cuſtody of the conſtable, pound-keeper, or pariſh officer of 


the ſame, next, or adjacent pariſh or liberty where ſuch ſeizure ſhall be 
made, who are required to receive or retain the ſame for twenty four hours, 
unleſs ſooner delivered by virtue of a warrant from one or more juſtices of 
the peace, in manner herein after directed. /. 16. 

11. Provided that the perſons ſo ſeizing the ſame, ſhall within twenty four 
hours, make oath before ſome juſtice of the peace of the ſaid offence, and 
the ſaid juſtice being ſatisfied that ſuch offence has been committed, ſhall 
iſſue his warrant, under his hand and ſeal, directed to the conſtable, pound- 
keeper, or pariſh officer in whoſe cuſtody ſuch horſes or beaſts of draft then 
remain, requiring him to deliver the ſame unto the perſons named in ſuch 
warrant, the firſt paying to ſuch conſtable, Sc. one ſhilling. for each horſe 
or beaſt of draft, for his care and trouble in detaining the ſame, for the 
fole uſe and benefit of the perſons named in the ſaid warrant, /. 17. 


12. Un- 
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12. Unleſs the perſons to whom ſuch horſes and beaſts of draft belonged 
at the time of ſuch ſeizure, ſhall, before the delivery of the ſame, pay to 
the perſons named in the ſaid warrant, forty ſhillings, on payment whereof 
the {aid conſtable, &c. ſhall deliver over the ſaid horſes or beaſts of draft, 
with all their geers and accoutrements, to the perſons from whom they were 
ſcized, they paying the ſaid conſtable, Se. one ſhilling for each horſe or beaſt 
of draft, for his care and trouble in keeping thereof. 

13. If any perſon ſhall hinder, or endeavour to obſtruct the ſeizing or Reſcue of di- 
carrying oft any ſuch ſeizure or diſtreſs for the aforeſaid offences, or ſhall ſtrcis. 
reſcue the ſame, or ſhall uſe any violence to the perſons concerned in mak- 
ing ſuch ſeizure or diſtreſs, every ſuch perſon ſhall, upon due proof made 
upon oath, by one credible witneſs before any juſtice of the peace for the 
county, city, or county of the city where ſuch offence is done, be com- 
mitted by ſuch juſtice to the common gaol of ſaid county, for one month 
without bail or mainprize, and ſhall alſo forfeit for every ſuch offence forty 
ſhillings, to the perſons who ſhall be ſo obſtructed in making ſuch ſeizure or 
diſtreſs, or in taking or carrying off the ſame, to be levied by diſtreſs and 
ſale of the offenders goods. J 18. 

14. The ſtreaks or tires of iron with which the wheels of any cart, car, Yat-headed 

dray, or waggon, are bound, ſhall be ſet and faſtened on with roſe or broad mils to be uſed. 
flat headed nails, and not ſpriggs, and every owner or driver of any cart, 
Sc. the ſtreaks or tires of iron whereof ſhall not be ſet or faſtened on with 
roſe or broad flat- headed nails, and not ſpriggs, ſhall forfeit forty ſhillings 
for every time ſuch cart, car, Sc. ſhall be uſed; or travel through or upon 
any highway, to the perſons who ſhall inform of the ſame, to be levied by 
diſtreſs and fale of the offenders goods, in ſuch manner as herein before-men- 
tioned. / 19. | 

15. Whoſoever ſhall draw any mill- ſtone through any public road, fha]] Drawing mill» - 
ſupport and keep the ſame from touching the ground ; and if any perſon ones, 
ſhall draw any mill-ſtone through any public road in any other manner, it 
ſhall be lawful for any perſon to ſtop the ſame upon ſuch road, and to drive 
the horſes that draw the ſame unto the next pound, and there to keep them 


until the owners or conveyers of ſuch mill-ſtone ſhall provide proper car- 


riage for carrying away the ſame in manner as is before mentioned, or pay 
unto one of his Majeſty's juſtices of the peace within the county where 
ſuch mill-ſtone ſhall be ſtopped, five ſhillings towards keeping the public 
roads in good repair. 1 Geo. 2. cap. 13. ſe. 28. 


XIV. Breadth and widening of the highways. 


I. All highways, Sc. hereafter to be ſet out, ſhall be at leaſt thirty foot Roads to be 30 
broad in the clear, excluſive of the ditches, and all roads already incloſed feet wide. 


which are not of the breadth of twenty one feet in the clear, ſhall upon the 


preſentment of. the grand jury and order of the judges of aſſiſe thereon, be 
enlarged to the breadth aforeſaid, and the inclofures which hinder the ſame 
be thrown down and abated by the ſheriff of the county as nuſances. 1 G. 


% 613. /.19. 
2. Provided 
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2. Provided it appear to ſuch grand jury, by the oaths of two ſubſtantial 
and credible perſons, that the ſaid roads are not of the breadth of twenty 
one feet in the clear, as aforeſaid. | 

3. And provided alſo, that the perſons whoſe incloſures are to be thrown 
down and abated as aforeſaid, have due notice of ſuch preſentment, and 
a copy thereof within ſix weeks after ſuch preſentment made, and that ſuch 
preſentment be not confirmed until the enſuing aſſiſes after ſuch notice 

iven. 
Widening old y 4. And by the 33 G.2. c. 8. J. 10. Two juſtices of the peace may, upon 
roads. the application of the overſeers of any pariſh, order, by writing under their 
hands and ſeals, any old road which is not twenty one feet wide in the clear, 

to be widened to that breadth. 

5. Except where ſuch road is incloſed on each fide by walls five feet high 
or more, built of lime and ftone, or brick, and the expence of widening 
any road as aforeſaid, ſhall upon due proof thereof by affidavit, be levied 
by preſentments of the grand jury at the aſſizes, off the barony through 
which ſaid roads run. | 

Noviallinh- 6. No money ſhall be granted by the preſentment of the grand jury forany 
ment for roads old road, unlefs the affidavit on which the preſentment is to be founded ſets 
under 21 teet® forth, that ſuch old road is to be of the breadth of twenty one feet between 
: encloſure and encloſure, and to be made fourteen feet wide at leaſt, with 
ſtone, ſand, or gravel, and no money ſhall be granted for any new road, 

unleſs the affidavit ſets forth, that the ſaid road is to be thirty feet wide in 

the clear, and to be made with ſtones, ſand, or gravel, of the breadth of 

fourteen feet wide at leaſt, / 11. 


XV. Preſentment or indietment (D) of highways in general. 


It is no excuſe for the inhabitants of a pariſh, being indicted at common 
law, for not repairing the highways, that they have done all that is required 
of them by ſtatute; for ſince theſe ſtatutes are wholly in the affirmative, 
and made in aid of the common law, and to ſupply the defects thereof, 
they ſhall not be conſtrued to abrogate any proviſion thereby made for theſe 
purpoſes. 1 Haw. 204. So that at all events, the pariſh may be compelled 
to make their ways good. 

Muſt ſhew itto 2. And the indictment muſt ſhew, that the way is common to all the 

be a highway. King's people; for which cauſe it hath been reſolved, that an indictment 
for a nuſance to a horſeway, without adding that it is a highway, is naught. 
1 Haw. 220. 

Note; The expreſſion for the king's highway, when the indictments were 

in Latin, was alta via regia ; which a modern author, in his form of an in- 
dictment, tranſlates à royal highway. 
Muſt ſhew the 3. It is ſafeſt in the indictment to ſhew both the place from which, and 
places How 1 alſo the place to which the way ſuppoſed to be out of repair doth lead; yet 
Ss. exceptions for want of ſuch certainty have ſometimes been diſallowed: how- 
ever it ſeems certain, that there is no neceſſity to ſhew that a highway leads 
to a market town, becauſe every highway leads from town to town. 1 Haw. 
219. ; | 
4. It 
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4. It is neceſſary in the indictment expreſly to ſhew, in what place the Place where. 
nulance complained of was done; for which cauſe an indictment for ſtopping 
a way at D. leading from D. to C. is not good, for it is impoſſible that a 
way leading from D. ſhould be in D. and no other place is mentioned, 1 

aW. 219. 

1 It 8 ſaid, that a preſentment that a highway in ſuch a place is decayed, Need not name 
the defaults of the inhabitants of ſuch a town, is good, without naming he inhabitants. 
any perſon in Oertainty. ON Haw. 2/20. | 

6. But it hath been adjudged, that an indictment againſt particular per- Indictment a- 
ſons, muſt ſpecially charge them every one. 1 Haw. 220. — 

7. It ought alſo certainly to ſhew, to what part of the highway the nuſance Mulk ſet forth 
ad extend, as by ſhewing how many foot in breadth it contained, or other- how much is 
wiſe the defendant will neither know of the certainty of the charge, againſt PO ne 
which he is to make his defence, neither will the court be able from the 
record to judge of the greatneſs of the offence, in order to aſſeſs a fine an- 
ſwerable thereunto ; and it hath been reſolved, that the place is not ſuffici- 
ently aſcertained by ſhewing, that it contained ſo many foot in length, and 
ſo many in breadth, by eftrmation. 1 Haw. 220. 

8. Alſo, the ſact muſt be expreſſed in ſuch proper terms, that it may clear- Mult ſet forth 
ly appear to the court to have been a nuſance; and for this cauſe it hath e 
been reſolved, that a preſentment for drverting a highway is not good, be- 
cauſe a highway cannot be diverted, but muſt always continue in the ſame 
place where it was, howſoever it may be obfructed, and a new way made 
in another place. 1 Haw. 220. | 

9. It ſeems to be implied in the conſtruction of all penal ſtatutes, that no Perſons incid- 
one ought to be convicted of any offence againſt them without having notice fte e ne. 
of the accuſation made againſt him, and an opportunity of defending him- 
ſelf. And therefore it ſeems certain, that generally no one ought to be pu- 
niſned for any of the abovementioned offences, without being called upon to 
anſwer for himſelf, and having liberty to traverſe the matters alledged againft 
him. 1 Haw. 219. | 

10. Upon an indictment againſt a pariſn for not repairing, they can give Plea of at 
nothing in evidence upon the plea of not guilty, but that the way is in re- _ 
pair; but if it be againſt a particular perſon, he may give :evidence that * 
others ought to repair it. 3 Salk. 183. Comb. 396. | | 

11. And the defendants ought not to plead that they ought not to repair, Plea to charge 
without ſhewing who ought. 1 Haw. 220. goat 

12, And Mr. Hawkins ſays, that if a particular perſon be bound to repair Special plea, 
a highway, either by incloſure or by preſcription, the pariſh cannot take ad- 
vantage of it upon the plea of not guilty, but ought to ſet forth their diſ- 
charge in a ſpecial plea. 1 Haw. 203. , 

13. After conviction, or upon a demurrer, or confeſſion, any one may #*ceptions to. 
take exceptions to ſuch indictment or preſentment in any court for the want indictment. 
of legal form ; but the court in diſcretion will very rarely ſuffer a man to 
take ſuch exceptions, before ſuch conviction or confeſſion, without a certifi- 
cate and affidavit that the ways are in good repair. 1 Haw. 219. 

14. And the defendants ſhall not be diſcharged by ſubmitting to a fine, Fine no diſ- 


but a aifringas ſhall go in infinitum till they repair, - 1 Haw. 220. T8: 
XVI. Prwer 


XVI. Power of the juſtices to puniſh eſfences. 


1. All juſtices of aſſiſe, juſtices of oyer and ferminer, and juſtices of the 
peace in their ſeſſions, and ſtewards of leets and law days, in their leets 
and law days, ſhall inquire of and determine every offence, matter, and 
«cauſe, that ſhall ariſe by reaſon of this ſtatute, and aſſeſs reaſonable fines 
and amerciaments for the ſame. 11 F. c. FE J. 8. | 

2. And every penalty or ſums of money forfeited or to be impoſed for any 
cauſe within this ſtatute, ſha!l be levied in every pariſh by the ſurveyors of 
the ways within that pariſh, by diſtreſs and ſale of the diſtreſſes, in manner 
as fines and amerciaments in leets have been uſed, and the money ſo levied 
to be employed upon the highway or common fairing way where the offence 
was committed, within one year. | 

3. And by the 4 An. c. 6. /. 6. It ſhall be lawful for any two juſtices of 
the peace living in the ſame barony, or the adjacent barony where the offence 
is committed, to hear and determine ſummarily, the offences againſt he at 
for the mending the highways by fix days labour. 

And the ſaid juſtices by warrant under their hands and ſeals, may levy 
the penalties in the ſaid law impoſed, by diſtreſs and ſale of the goods of 
ſuch offenders; the ſaid penalties to be applied to the repair of the highways, 
and the overplus to be reſtored to the owner, and ſuch juſtices are to ac- 
count for what they ſhall ſo levy at the next aſſiſes to be held for that 


county. 
- 


XVII. Turnpikes. 


permitting a. I. By the ſeveral particular turnpike acts, if any perſon occupying any 
paſſageto av0id-Jand near unto any turnpike, ſhall willingly permit any perſons to pals 
4 furnp'kt through any way, to avoid the payment of the toll, and be thereof con. 
victed upon oath before one juſtice of the peace for the county wherein 
ſuch offence ſhall be committed, who are required to adminiſter tuch oath, 
every ſuch perſon ſhall forfeit to the truſtees authorized to put ſuch act in 
execution, ten ſhillings, to be levied by diſtreſs and fale of the offenders 
goods, by warrant under the hand and ſeal of the ſaid truſtees, or of ſuch 
juſtice, rendering the overplus, if any, to the owner, the charges in taking 

and diſpoſing of the ſaid goods being firſt deducted. 
Treaſurers ne- 2. In caſe the treaſurers or collectors of the tolls, ſhall not make ſuch 
geting to account and payment unto ſuch perſons, according to the orders of the ſaid 
. truſtees, then the ſaid juſtices of the peace, at any ſpecial ſeſſions or met 
ing of them, to be holden for the county in which ſuch receivers or collec- 
tors have acted or been employed and made ſuch default, are hereby te- 
quired to make enquiry, and finally to determine concerning ſuch default, 
as well by confeſſion or examination upon oath of the ſaid parties themſelves, 
as by the teſtimony of one or more credible witneſſes upon oath, which 
oath they are hereby required to adminiſter without fee. | 
3. And if any perſon ſhall be convicted thereof by ſuch juſtices, the ſaid 
juſtices ſhall upon conviction, commit the parties to the common goal of the 


county where ſuch offence ſhall be committed, there to remain without bail 
| or 


Committal. 
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br mainprize, until they ſhall haye made a true and perfect account and pay- | 
ment as aforeſaid, | 

* It ſhall be lawful for the ſaid ſurveyors, and ſuch perſons as they, or Taking materi- 
the ſaid truſtees ſhall appoint, to dig, raiſe, gather, and take any gravel, alsfor roads. 
furze, ſand, ſtones, or other materials out of the ſeveral unds of any 

rſons not being a garden, orchard, or deer-park, yard, planted-walk, or 
avenue to a houſe, where any ſuch materials may be found, and from time 
to time to carry away ſo mueh thereof, as the ſaid ſurveyors in their re- 
ſpective places ſhall adjudge neceſſary for the repairing and amending the 
aid roads, paying ſuch rate for ſuch materials, and for the damage, to the 
owner or occupier of the ground from which the ſame ſhall be digged, 
raifed, gathered, and carried away, as the truſtees ſhall adjudge reaſon- 
able. 
5. In caſe of any difference between fuch owner or occupier, and the ſaid Acjuſting diffe 
truſtees, touching the value of the materials and damage aforeſaid, the fences. 
judges of aſſize, or the juſtices of the peace, at the next general aſſizes and 
general goal delivery, or quarter ſeſſions to be holden in the county where 
the ſaid materials ſhall be digged, raiſed, or gathered, and from which the 
fame ſhall be carried away, may and ſhall adjudge, aſſeſs, and finally de- 


termine the fame, 8 
6. And in caſe any ſuch owner or occupier of the grounds where ſuch ma- Oppoſing per: 


terials may be had, or any other perſon ſhall oppoſe or hinder the perſons ſo 1 
authorized, in ſearching for, raiſing, digging, or carrying away any gravel, 
furze, ſand, tones, or other materials, every ſuch perſon ſo offending, 

being thereof convicted upon oath before one or more juſtices of the peace 

for the ſaid county where ſuch offence ſhall be committed, fhall ſor every 

ſuch offence forfeit twenty ſhillings, to be paid to the ſaid truſtees, and le- 

vied by diftreſs and fale of the faid offenders goods and chattles, in ſuch 

manner as the penalties herein before mentioned are appointed to be levied. 

7. It ſhall be lawful for the ſurveyors, and fuch perfons as they, or the annoyances tv 
ſaid truſtees ſhall appoint, to remove and prevent any annoyances on any be removed. 
part of the ſaid roads hereby intended to be repaired by filth, dung, aſhes, | 
rubbiſh, water-courſes, ſinks, or drains, running into the ſaid roads, and 
to cleanſe any ditch or water-courſes adjoining to the ſaid roads, or to cut 
down, lop, or top any trees or buſhes, growing m the ſaid highways, or in 
hedges or banks adjacent to the ſaid highways, and to take and carry away 
the ſame, the owners or occupiers neglecting to cut down ſuch trees or 

uſhes, or to remove fuch other annoyances for the ſpace of ten days after 
notice in writing given for that purpoſe, under the har.ds of ſeven of the 
faid truſtees, the charges whereof ſhall be reimburſed the ſaid ſurveyors, by 
ſuch owners or occupiers neglecting to cut down the ſaid trees or buſhes, or 
to remove ſuch other annoyances. | 

8. And if after removal of any ſuch annoyances, any perſons ſhall again penalty of ten 
offend in the like kind, every ſuch perſon ſo offending, and being thereof ſhillings. 
convicted upon oath before one or more juftices of the peace for the county 
where ſuch offence ſhall be committed, Hat for every ſuch offence, forfeit 
unto the ſaid truſtees where ſuch offence ſhall be committed, ten ſhillings, 
to be levied in manner aforeſaid. PENS 

9. It ſhall be lawful for the ſaid ſurveyors, by order of the ſaid truſtees, Making drain, 
or any of them, to make cauſeways, and to cut and make drains through arches, &c: 

| ec any 
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any grounds lying contiguous to the ſaid roads, and to erect arches of 
brick, timber, or ſtone thereupon, and alſo to widen any of the narrow 
parts of the ſaid roads, to the breadth of forty two feet in the clear, by 
opening, clearing, and laying into the ſaid roads, any grounds of any per- 
ſons lying contiguous to ſuch roads, not being a planted walk or avenue to 
a houſe, and alſo to cauſe ditches or trenches to be made in ſuch manner, as 
ſuch ſurveyors by order of the ſaid truſtees ſhall adjudge neceſſary, for the 
better amending and keeping the ſaid roads in good repair, making ſuch 
reaſonable ſatisfaction to the owner or occupier of ſuch ground, which ſhall 
be ſo laid in or unto the ſaid roads, or through which any ſuch drains ſhall 
Damages tobe be cut, or on which any ſuch arches ſhall be made, for the damages which 
aſſeſſed. they ſhall thereby ſuſtain, as ſhall be aſſeſſed and adjudged, in caſe the ſame 
cannot otherwiſe be ſettled by the next going judges of the aſſizes, or juſti- 
ces of the peace, or the major part of them, at the next general aſſizes or 
quarter-ſefſions holden for the county in which ſuch ground ſhall be laid into 
the ſaid roads, and through which any new road, drains, or ditches ſhall he 
cut, or on which ſuch arches ſhall be erected, or ſuch cauſeways made, in 

caſe of any difference concerning the ſame. | 
Refuſingto 10. And if any owner or occupier of any water-courſes or ditches, ad- 
Joining to the ſaid roads, ſhall refuſe to ſcour or cleanſe ſuch water- courſes, 


386 


cleanſe water- 
courles, Ce. and to make ſuch ditches ſo deep, and in ſuch manner as the ſurveyors ſhall 


adjudge proper and convenient, after ten days notice ſhall be given for that 
purpoſe by ſuch ſurveyor, or ſuch perſons as ſhall be appointed by them to 
ſuch owners, it ſhall be lawful for the ſurveyors to ſet men to work, to ſcour, 
or cleanſe, or make the ſame, and by warrant from any ſeven or more of 
the ſaid truſtees, to levy the charge thereof upon the perſon's goods or 
eſtates of the owners or occupiers of ſuch water-courſe or ditches, by 
diſtreſs and fale of their goods and chattles, rendering the overplus (if any 
be) to the owner or occupler, after all charges paid. | | 
Forcirg 11. For preventing frauds and abuſes, with reſpef to the toll or duty, if 
througl a lurr- any perſon ſhall force their way through any of the ſaid gates without pay- 
— ing ſuch tolls, as by this act he is bound to pay, or if any perſons having 
paid the toll, and having ſuch tickets, as hereby directed, ſhall give or dif 
poſe of the ſame to any other perſon, in order to avoid the payment of the 
ſaid toll, every ſuch perſon giving, diſpoſing, or offering, and the perſon 
receiving ſuch tickets, and being thereof convicted upon oath before the ſaid 
truſtees, or before any one or more juſtices of the peace for the county 
wherein fuch offence ſhall be committed, ſhall reſpectively forfeit ten ſhil- 
lings, to be levied, recovered, and diſpoſed of, as any other penalty or for- 


ſeiture is directed by this act. 


A. Information of the default of labourers. 


Dublin. E it remembred, that this day of ——— A. S. ſurvey 

| or of the highways of the pariſb of — in the ſaid county, 
complaineth and maketh oath, that A. O. of the pariſh aforeſaid in the county 
aforeſaid, labourer, being a perſon able to labour, and being no hired ſervan! 
y the year, [or, being an houſholder, vr cottager, as the caſe ſhall be] was 
duly ſummoned by him the ſail A. S. by himſelf or one ſufficient lavourer, “ 


work 
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work and travel, on the day of now lafl paſt, in the amendment 
of the highways at in the pariſh aforeſaid in the county aforeſaid, but 
that he the ſaid A. O. did neglect and make default, and did not by himſelf 
wr by one ſufficient labourer, work and travel on the ſaid —— day of 
in the amendment of the ſaid highways as aforeſaid. | 

Or if he is a perſon liable to find a wain or cart, then ſay, —— that 
A. O. of yeoman, occupying a ploughland in tillage (or paſture) in the 
/aid pariſh (or as the caſe ſhall be ;) was duly ſummoned by him the ſaid A. S. 
to find and ſend, on the day of now laſt paſt, to work and tra- 
vel in the highways at — in the pariſh aforeſaid in the county aforeſaid, 
one wain or cart furniſhed after the cuſtom of the country with oxen, horſes, or 
other cattle, and other neceſſaries, meet to carry things convenient for that pur- 
poſe, and alſo two able men with the ſame ; but that he the ſaid A. O. bis duty 
n that behalf not regarding, did neglect and make default, and did not find and 
ſend one warn or cart furniſhed as aforeſaid with two able men as aforeſaid, to 
work and travel on the ſaid day of ————3n. the amendment of the 
ſaid highways as aforeſaid. | A.S. 


Taken in writing and upon oath before us ——— two 
of his majeſty's juſtices of the peace for the ſaid 
county, at our ſpecial ſeſſions for the amendment of 
the highways holden at — in the ſaid county, 
the day of aforeſaid, in the year 
aforeſaid. | | 


B. Summons on the aforegoing information. 


Dublin. 3 To the conſtable of- 


1] HEREAS complaint in writing and upon oath hath this ———— 
day of ———— i the year —— been made before us ———— 
two of his majeſty” s juſtices of the peace for the ſaid county, at our ſpecial ſeſſion 
for the amendment of the highways holden at in the ſaid county, by 
A. S. ſurveyor of the highways of the pariſh of — in the ſaid county, 
that A. O. of ———— yeoman, occupying a ploughland in tillage (or paſture) © 
in the ſaid pariſh, (or keeping a draught or en in the ſaid pariſh, or as the 
caſe ſhall be;) was duly ſummoned by him the ſaid A. S. to find and ſend on 
He ———— day of ———— now laſt paſt, to work and travel in the amend- 
ment of the highways at ———— in the pariſh aforeſaid in the county afore- 
ſaid, one wain or cart furniſhed after the cuſtom of the country with oxen, hor- 
ſes, or other cattle, and other neceſſaries, meet to carry things convenient for 
that purpoſe, and alſo two able men with the ſame ;, but that he the ſaid A. O. 
did neglect and make default, and did not find and ſend one wain or cart ſur- 
mſbed as aforeſaid with two able men as aforeſaid, to work and travel on the 
Jad ———— day of ———— in the amendment of the ſaid highways as 
aforeſaid : Theſe are therefore to command you forthwith to ſummon the ſaid A. 
O. 10 appear before us at our ſpecial ſeſſions for the amendment of the highways 
C C2 I 
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to be holden ain the ſaid county, on —— the —— 7 
of ——— at the honr of —— =— to anſwer unto the ſaid complaint; Aud 
alſo that you do ſummon A. W. of ———— then and there to appear and teftify 
before us his knowledge concerning the premiſſes. And be you then there 10 cer. 
tify what you ſhall have ane in the executton hereof. Herein fail you not. 
Gruen under our hands and ſeals the ——— day of ———— aforeſaid 
in the year aforeſaid. 5 


C. Warrant of diſtteſs thereupon. 


Dublin. | To the conſtable f 


X7 HEREAS A. O. of in the county aforeſaid, Yeoman, 1s 
duly convifted before us —— two of his majeſty's Ja e of the 


pariſh o in the ſaid county, to find and ſen on the — da 
of n:w laſt pùſt, to work and travel in the amendment of the high- 
ways at in the in aforeſaid in the couiity aforeſaid, one wain 
or cart furniſhed after the cuſtom of the conntry with oxen, horſes, or other 


cattle, and other neceſſaries meet to carry things convenient for that purpoſe, 
and alſo two able men with the ſame , but that he the ſaid A. O. did neglet 
and make default, and did not find and ſend one wain or cart Fate. aj as 
aforeſaid, with tw? able men ds aforeſaid, to work and travel on the ſaid 
day of in the amendment of the ſaid highways as aforeſaid, 
whereby he hath forfeited the ſum of 10s. Theſe are therefore in his ſaid 
majeſty's name to command you, to Ievey the ſaid ſum by diſtreſs of the good. 
of him the ſaid A. O. And if within the ſpace of | five] days next after ſuth 
diftreſs by you taken, the ſaid ſum of 108. together with reaſonable charges 
of taking and 45M r the ſaid diſtreſs ſhall not be paid; that then jon di 
fell the ſaid goods 50 by you diftrained as aforeſaid, and out of the muse), 
arifing by Jack ſale, that you do pay the ſaid ſum of tos. to him the ſaid. 
A. S. who informed us of the ſaid offence, and ſueth before us for the fir 
fetture ; bad 4: ; returning to him the ſaid A. O. the overplus upon de 
mand, the reaſonable changes of taking, keeping, and ſelling the Jaid di: 
treſs being firſt deducted. Herein Fail you not. Given under our Hands and 
ſeals at our ſpecial ſefſions for the amendment of the highways, holden at 
= in the ſaid county be day of in be 
year of — | 


 Highlbays., 


D Indictment for not repairing a common highway. - 


from the time whereof the memory of man is not to the con- 
trary, there was and yet is à common and antient Ring's x ri hires 
from the town of - — in the county of ———— towards and unto t 

market town of —— in the county of ————, ufed for all the lege 
ſubjefts of our ſaid lord the king, and for his predeceſſors, with their hor ſes, 
coaches, carts, and carriages to go, return, paſs, ride, and labour at their 
will and pleaſure, and that a certain part of the ſame king's common highway 
called — ſituate, lying, and being in the pariſh of in the 
county of —— — aforeſaid, containing in length —— feet, and in breadth 
Feet, on the — day of ———— mm the ——— y_ "the 
reien of and continually afterwards, until the day of the taking of 
this inquifition, was and yet is in great decay, for the want of due reparation 
und amendment of the ſaume.; /o that the ſubjetis of our Jaid lord the king, 
paſſing and travelling through the ſame, with their hot ſos, roaches, carts, antl 
carriages, could not during the time ore aid, nor yet. can go, return, paſs, 
ride, and labour, without great danger; to the great damage and common nu- 
ſauce of all the liege ſubjets of. our ſaid lord the king, es bebo 5a 
way, and againſt the peace of our ſaid lord the king, his crown and diguity ; 


Dublin. q| \HE jurors for our bord the king upon their oath preſent, that 


nure of his laudi and tenements, ſituate, lying, and being at ———— fre- 


faid, in the county aforeſaid, 4 repair and amend the aid bg bwa), when: 
nd ſO of ten as it ſhall be necefſary. + __ het oy | Mya 
, | bi ; 54 . | 1 ; No ee 4 tand Mo, u * A8 
Or, that the inhabitants of the Jai paryÞ of ———— i the ſaid cuuniy 
of ———— the common highway aforefaid (fo as aforeſaid being in decay) 
ought to repair and amend, when and ſo often as it ſball be neceſſaty, 


MU SHA 


* 
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- 
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Dublin. 5 HE jurors of our lord the king upon their oath preſent, that A. 
| Yr O. late n the. county aforeſatd, ff, qu 4be 
— day of in the year 'of the reign of ————#d 
vn divers Other days and times as well before as afterwards, with foro and 
arme, af ———— in the ſard'county, in and upon the king” s Common lig buay 
there, leading from — unto the town of —— —— cauſed 10 le pi 
und placed, as is aforeſaid caſt up, ſet, and ere great quantity of. dang 
and other filth, by reaſon — 4 divers hurtful and untubolſome ſmells 
from the. Jaid dung and other fth did then and there ariſe, and thereby the 
air there became, was, and is corrupted and infelled from the aforeſaid —— 
day e, in the — year aforeſaid, until the day of exhibiting 
this information, in and upon the king's common highway aforeſaid to be, lie, 
and remain, hath permitted and doth fill permit, to the grievous and. 
common nuſance of all the lieges and ſubjefls of the ſaid lord the king, 


Upon. 


aud that AM. O. of ———r67 wfore/aid, gentleman, aught by reaſon of the ke. 
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Highways; 
upon and through the king's common highway aforeſaid going, pa ſing „ii. 
ing, and uote "le and againſt the peace of our ſaid lord the #29 7 5 
crown and dignity. Trem. 19777 


Or, ——— cart loads. of rubbiſh —— by reaſon whereof the ſaid high. 
way for the whole time aforeſaid was ftraitned and obſtrutted, ſo that the hege 
Subjefs M our ſaid lord the king could not fo freely paſs and repaſs abut 
their lawful buſineſs, through the ſaid common highway there,” as they ought 
and have been accuſtomed ——, _ | C 


| Indictment for incroaching upon a highway, by building there- 
| | upon. dn | 


\ 


1 


i 1h 


Dublin. HE j ur lord the king upon their oath preſent, that 


urors for 0 


ks es 2. late of —— carpenter, the ——— day of 
in the —— year ————— with force and arms, at, ———— ii and up- 
on 4 common bighway, in a certain place commonly called ——— there 


leading from —— t0.- —— by a certain building there, containing 
in length ——— feet, and in breadth — feet, by him the ſaid A. C. 
erected and built, hath unlawfully-and unjuſtly incroached, and doth yet in- 
croach, and the building aforeſaid. ſo as ts reſald erefled and built by him 


the ſaid A. O. from the aforeſaid — day of — - in the year afore- 
ſaid, unto the day of exhibiting this information, at —— aforeſaid in the 
county aforefaid, with force aud arms, unlawfully and unjuſtly hath continu- 
ed, and doth yet continue, by reaſon whereof the common highway aforeſaid 


bath become and is greatly ftraitned, ſo that the lieges and ſubjefs of the ſaid 


lord the king upon and through the ſame common highway aforeſaid, wiih their 
horſes, carts, and carriages, cannot go, paſs, ride, and labour as they ought 
and were wont to do, to the great and common nuſance of all the lieges and 
ſubjefts of the {aid lord the king in and through the ſaid common highway 
going, paſſing, riding, and labouring, and againſt the peace of the ſaid lord 
the king. Thin 196. 


Homitide. 


Hu IDE in law ſignifies the killing of a man by a man, 1 


Haw. 66. Wh 


And it includes in it, not only petit treaſon, concerning which ſee title 


Treaſon ; but alſo the ſeveral offences which are treated of in the follow- 
„ e 3 SS 
There is alſo another kind of ' untimely death of a man, not properly 
homicide; when he is killed by a horſe, a cart, a tree; or the like, and not 


by a man; which is called caſual death: for which ſee title Deodand 
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1. Haie bene, 
II. Homicide by miſud venture. 
II. Homicide by ſelf defence. 
e SNSNS 
J - 


VI. Self-murder. en ud od 3 de ee ; 2270 


J. Fuſtifiable bomicide. 


1. To make- homicide juſtifiable, it muſt, be owing to ſome unayoid- On a real ne- 
able neceſſity, to which the perſon who. kills another muſt be reduced, ceſſity. 
without any manner of fault in himſelf, 1 Haw. 69. 

And there muſt be no malice coloured under pretence of neceſſity ; for 
wherever a perſon who kills another, acts in truth upon malice, and takes 
occaſion from the appearance of neceſſity to execute his own private re- 
venge, he is guilty of murder. 1 Haw. 69. | 

2. By the act, 28 H. 8. c. 3. It ſhall be lawful to every liege man, all no- Killing robbers: 
torious and known thieves, and thieves found robbing and ſpoiling or break- d burglars. 
ing houſes by night or by day, and thieves found with the manner, to kill 
them, and to take them without impeachment, arraignment, or grievance 
to him to be done by the king, his juſtices, officers, or any of his. miniſters, 
for any ſuch manſlaughter or taking. e EE | 

2. If treſpaſſers in a foreſt, chaſe, - park, or warren, or any incloſed Treſpaſſers in 
ground wherein deer are kept, will not render themſelves to the keep- Parks 
ers, upon a hue and cry made to ſtand to the king's peace, but fly 
reg or defend themſelves againſt them, they may be ſlain by them. 1 

aw. 71. a 7 « 

4. If rioters, or forcible enterers or detainers, ſtand in oppoſition to the Rioters. 
en lawful warrant, and any of them is ſlain; it is no felony. Hale's 

3 3 | | Latte | 
S. If a man come to burn my houſe, and I ſhoot out of my houſe, or Houſeburners.. 
iſſue out of my houſe, and kill him; it is no felony. Hale's PL 39. 
oy If a woman kill him that aſſaulteth to raviſh her; is no felony. Hale's Ravilhers. 

39. | f | 2 1%: | ot om; 2 24 
7. If a perſon having actually committed a felony, will not ſuffer himſelf Felons refuſing. 
to be arreſted; but ſtand on his own defence, or fly, ſo that he cannot poſ- to be arreſted. 
ſibly be apprehended alive by. thoſe who purſue him, whether private per- 
ons, or public officers, with or without a warrant from a magiſtrate; he 
may be lawfully ſlain by them. 1 Haw. 0o . 

8. So if a felony hath actually been committed, and an officer or miniſ- Suſpected fe- 
ter of juſtice, having lawful warrant ſo to do, arreſt an innocent perſon, and 13 uo 
ſuch perſon aſſault the officer or miniſtex of juſtice ; the officer is not bound : 
by law to give back, but to carry him away.; and if in execution of his of- 
tice, he cannot otherwiſe avoid it, but in ſtriving kill him, it is no felony. 

And in that caſe the officer or miniſter of juſtice ſhall forfeit nothing; but 
the party ſo aſſaulting, or offering to fly away, and is killed, ſhall forfeit > 
his goods. 3 Int. 56. 

9. Alſo 


- 


Felon eſeaping. 9. Allo if a perſon arreſted for felony, break away from his conductor 
to gaol, they may kill him, if they cannot otherwiſe take him. But in this 
caſe likewiſe, there muſt have been a felony actually committed. Hale“, 
Pl. 36, 37. | | | 

Felon breaking 4 Allo if a criminal endeavouring to break the gaol, aſſault his gaoler 

gaol. he may be lawfully killed by him in the affray, 1 Hau. 1. ; 

Reſiſting a civil 11. In civil cauſes; altho' the ſheriff cannot kill a man who flies from 

proceſs. the execution of a civil proceſs ; yet if he reſiſts the arreſt, the ſheriff or 
his officer need not give back, but may kill the aſſailant. Hale's B. 37. 

So if in the arreſt and ſtriving together, the officer kill him, it is no fe. 
wony,. As £5. $9c- - 

Trial and if 12. In all theſe caſes the party upon arraignment having pleaded not 

charge. guilty, the ſpecial matter muſt be found; whereupon the party (hall be dif. 
miſſed, without any forfeiture, or pardon purchaſed. Hale Pl. 38. 


I. Homicide by miſadventure. 


Chancemedley. 1. I have purpoſely avoided the word chancemedley in this place, becauſe 
authors do not ſeem to be agreed whether it is to be applied to homicide 5) 
miſadventere, or to manſlaughter. Ld. Coke and Mr. Hawkins ſeem to un- 
derſtand it of manſlaughter ; Ld: Hale, and others, of homicide by miſad- 
venture. The original meaning of the word ſeems to favour the former 
opinion, as it ſignifes a ſudden or caſual medling or contention ; whereas 
homicide by mi/adventure ſuppoſeth no previous meddling or falling out. But 
the ſame author ſometimes, in different places, applies it to both of them 
promiſcuoully, | | | 

2. Homicide by miſadventure is, where a man is doing a lawful ad, 


What is homi- 


cide by miſad. without intent of hurt to another, and death caſually enſues. - Halt; 
venture. PI. 31. | | ; 

Cafes of homi- g. As where a labourer being at work with a hatchet, the head flies off, 
cide by miſad- and kills one who ſtands by. 1 Haw. 73. 


venture, 


. Or where a third perſon whips a horſe, on which a man is riding, 
whereupon he ſprings out, and runs over a child, and kills him; in which 
caſe the rider is guilty of homicide by miſad venture, and he who gave the 
blow of manſlaughter. 1 Haw. 13. 1 6 VN 

5. But if a perſon, riding in the ſtreet, whip his horſe to put him in- 
to ſpeed, and run over a child and kill him, it is homicide, and not by miſ- 
adventure; and if he ride ſo, in a preſs of people, with intent to do hurt, 
and the horfe killeth another, it is murder in the rider. 1 H. H. 476. 

6. If a perſon drives his cart careleſsly, and it runs over a child in the 
ſtreet, if he have ſeen the child, and yet drives in upon him, it is murder; 
but if he faw not the child, yet it is manſlaughter ; but if the child had 
run croſs the way, and the cart ran over the child before it was poſſible for 
the carter to make a ſtop, it is by miſadventure. 1 H. H. 476. 

7. So where workmen throw ftones, rubhiſti, or other things, from an 
houſe, in the ordinary courſe of their buſineſs, by which a perſon under. 
neath happens to be killed; if they look out and give timely warning 40 


thoſe below, it will be homicide by miſadventure; if without ſuch . 


Homicide, 
nt to manſlaughter at leaſt, it was a lawful act, but done in an 
It is ſaid by ſome, that if this be done in the ſtreets of 
or other populous towns, it will be manſlaughter notwithſtanding 
bovementioned. But this will admit of tome limitation. If it 


it will amou 


London, a 
the caution 4 


be done early in the morning, when few or no people are ſtirring, and the 


ordinary caution is uſed, it ſeemeth that the party is excuſable. But when 
the ſtreets are full, that will not ſuffice ; for in the hurry and noiſe of a 
crowded ſtreet, few people hear the warning, or ſufficiently attend to it. 

Ft. 262, 263- | 1 ' | 

8. It is ſaid before, that this homicide is only when it happeneth upon a 
man's doing a lawful act; for if the act be unlawful, it is murder. As if 

a perſon meaning to ſteal a deer, in another man's park, ſhooteth at the 
deer, and by the glance of the arrow killeth a boy, that is hidden in a 
buſh ; this is murder, for that the act was unlawful, altho' he had no in- 
tent to hurt the boy, nor knew of him. But if the owner of the park had 
ſhot at his own deer, and without any ill intent had killed the boy by the 
glance of the arrow, this had been homicide by miſadventure, and no 
felony. 3 Iuſt. 56. 8 

9. So if any one ſhoot at any wild fowl upon a tree, and the arrow 
killeth any reaſonable creature afar off, without any evil intent in him, 
this is by miſadventure; for it was not unlawful to ſhoot at the wild 
fowl: But if he had ſhot at a cock or a hen, or any tame fowl of another 
man's, and the arrow by miſchance had killed a man; if his intention was 
to ſteal the poultry (which muſt be collected from circumſtances), it will 
be murder by reaſon of that felonious intent; but if it was done wan- 
tonly, and without that intention, it will be barely manſlaughter. >. 
258, 9. 

1 . rule before laid down ſuppoſeth, that the act from which death 
enſued, was malum in ſe. For if it was barely malum prohibitum, as ſhoot- 
ing at game by a perſon not qualified by ſtatute law to keep or uſe a gun 
for that purpoſe; the caſe of a perſon ſo offending, will fall under the ſame 
rule as that of a qualified man. For the ſtatutes prohibiting the deſtructi- 
on of the game, under certain penalties, will not in a queſtion of this kind 
enhance the accident beyond its intrinſick moment. FH. 259. | 

11. Further, if there be an evil intent, tho' that intent extendeth not to 
death, it is murder. Thus, if a man, knowing that many people are in 
the ſtreet, throw a ſtone over a wall, intending only to fright them, or to 
give them a little hurt, and thereupon one 1s killed, this is murder ; for he 
had an ill intent, tho' that intent extended not to death, and tho*' he knew 
not the party ſlain. 3 Inſt. 57. 2 

12. And it is a general rule, in caſe of all felonies, that wherever a 
man intending to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the felony which he actually 
commits. 1 Haw. 74. ; 2160 

' 13. But in all the caſes above, if it doth only hurt a man, by ſuch an ac- 
cident, it is nevertheleſs a treſpaſs ; and the perſon hurt ſhall recover his da- 
mages; for tho' the chance excuſe from felony, yet it excuſeth not from 


treſpaſs. 1 H. H. 472. 


D d d 6 14. If 
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394 Homicide. 

Eſcape. 14. If a perſon eſcape that hath killed another by miſadventure, the tow 
ſhall be amerced. 2 Inſt. 149. 505 

This kind of, 15. This homicide is not felony, becauſe it is not accompanied with a f. 

U aut no fe. jonĩous intent, which is neceſſary in every felony. 1 Haw. 75. 

Bil. 16. But yet a perſon guilty thereof is not bailable by juſtices of the 
peace, but muſt be committed to the aſſizes. 1 Haw. 75. 

But if he is taken only on a flight ſuſpicion, the juſtices of the peace may 

bail im. 2 Haw. 16. | 

Forfeiture. 17. Altho' this homicide is not properly a man's crime, but his mic. 
fortune; yet becauſe the king hath loſt his ſubject, and in reſpect of the 
great favour the law hath to the life of a man, and to the end that men 
ſhould uſe all care, diligence, and circumſpection in all they do, that no 
hurt ſhould come of their actions, a perſon. convicted hereof ſhall forfeit 
his goods, and ſhall not preſently be diſcharged of his impriſonment, but 
bailed, that he may ſue out his pardon, which he ſhall have out of the 


chancery of courſe. 1 H. H. 477, 492. 1 Haw. 76. 


I. Homicide by ſelf defence. 


Sedefendendo, 1. Homicide in a man's own defence ſeems to be, where one who hath 

what. no other poſſible means of preſerving his life from one who combats with 
him on a ſudden quarrel, kills the perſon by whom he is reduced to ſuch 
an inevitable neceſſity. 1 Haw. 75. 


Caſes of ſe de- 2. And not only he, who upon an aſſault retreats to a wall, or ſome ſuch 


endend ſtrait, beyond which he can go no farther, before he kills the other, is 

judged by the law to act upon unavoidable neceſſity; but if he, who being 
aſſaulted in ſuch a manner, and in ſuch a place, that he cannot go back 
without manifeſtly endangering his life, kills the other without retreating 
at all. 1 Haw. 75. . | 

3. And notwithſtanding a perſon who retreats from an aſſault to the wall, 
give the other wounds in his retreat, yet if he give him no mortal one till 
he get thither, and then kill him, he 1s guilty of homicide /e defendendo 
only. 1 Haw. 75. | | 

4. But if the mortal wound was firſt given, then it is manſlaughter. 
Hale's Pl. 42. 

5. And an officer who kills one that reſiſts him in the execution of his of- 
fice, and even a private perſon that kills one who feloniouſly aſſaults him 


in the highway, may juſtify the fact, without ever giving back at all. 


Haw. 75. 

6. But if a perſon upon malice prepen/e ſtrike another, and then fly to 
the wall, and there in his own defence kills the other, this is murder. Halt“ 
N | 

7. Hereof there can be no acceſſaries, either before or after the fact; 
becaule it is not done with a felonious intent, but upon inevitable neceliity. 
3 Inſt. 56. | | „ | 

8. If a man eſcape, that hath killed another in his own defeace, the town 
ſhall be amerced. 2 Inſt. 315. 


Acceſlarics. 


g. A 


Homicide, * 395 
g. A perſon guilty hereof is not bailable by juſtices of the peace; but Bai. 
they muſt commit him till the aſſizes. 1 Haw. 76. 
But otherwiſe it is, if he is taken only onſlight ſuſpicion. 2 Haw. 109. power of jul- 
10. Lord Coke (2 Inſt. 316) ſays, that the juſtices of the peace cannot tice of the 
take an indictment of killing a man /e defendendo; becauſe their commiſſi- F** 
on is not general, as is that of the juſtices of gaol delivery, but limitted : 
but lord Hale (2 H. H. 46.) holds the contrary. 5 
11. A perſon convicted hereof, ſhall not be diſcharged out of priſon but porfeiture. 
upon bail, and ſhall forfeit all his goods, altho' the cauſe was inevitable. 
And this, becauſe of the great regard which the law hath for the life of 
man; and alſo, by reaſon that the law intends it had a beginning upon an 
unlawful cauſe : for quarrels are not preſumed to grow without ſome wrongs 
in words or deeds, and ſo malice on both ſides. But he ſhall have his par- 
don out of the chancery of courſe. 3 Inſt. 56. 1 Haw. 76. 
12. If a man be indicted for fe defendendo, and is found Fliglt. 
not guilty, yet if it be found that he fled for the ſame, he ſhall forfeit his 
goods for ſuch flight, in not ſtanding to the law of the land. 1 H. H. 49g. 


IV. Manſlaughter. 


1. By manſlaughter is to be underſtood ſuch killing of a man as happens Manſavgiter, 
either on a ſudden quarrel, or in the commiſhon of an unlawful act, with- What. 
out any deliberate intention of doing any miſchief at all. 1 Haw. 76. 


2. There is no difference between murder and manſlaughter, but that without ma- 


murder is upon malice forethought, and manſlaughter upon a ſudden occa- lic: 
ſion, As if two meet together, and ſtriving for the wall, the one kill the 
other, this is manſlaughter and felony. And ſo it is, if they had upon that 
ſudden occaſion gone into the field and fought, and the one had killed the 
other, this had been but manſlaughter, and no murder ; becauſe all that 
followed was but a continuance of the firſt ſudden occaſion, and the blood 
was never cooled, till the blow was given. 3 Inſt. 55. 

3. There can be no acceſlaries to this offence before the fact, becauſe it acccfirice. 
maſt be done without premeditation. 1 Haw. 76. 
But there may be acceſſaries after the fact. 3 Inſt. 55. 
4. This offence is not bailable by juſtices of the peace. 3 Ed. 1 c. 15: Bal. 
5. It is within the benefit of clergy; but the offender ſhall forfeit as in Clergy. 
other telottes:* 2 H H.. i ante tee 

6. But there is one kind of manſlaughter, which by the ſtatute of the 5 stabbing. 
IT. c. 11. is excluded the benefit of clergy ; viz. He who ſhall ſtab or thruſt 
any perſon that hath not then any weapon drawn, or hath not then ſtricken 
firſt, ſo as the perſon ſo ſtabbed or thruſt ſhall die thereof in ſix months, 
altho" it cannot be proved that the ſame was done of malice forethought, 


hall be guilty of felony without benefit of clergy. 


D d d 2 V. Murder. 
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Homitide. 


3 9 5 . 
V. Murder. 


1. Murder is, when a man of ſound memory, and of the age of diſcre. 
tion, unlawfully killeth any perſon under the king's peace, with malice 
forethought, either expreſſed by the party, or implied by law ; fo as the 
party wounded or hurt, die of the wound or hurt, within a year and a day, 
3 nfl. 47. | | Wes 
Cafes of mur- 2. By malice expreſſed, is meant, a deliberate intention of doing any 

bodily harm to another, whereunto by law a perſon is not authorized 


der. 
i H. H. 451. 
And the evidences of ſuch a malice muſt ariſe from external circumſtan. 


ces diſcovering that inward intention; as lying in wait, menacings antece. 


Murder, what, 


dent, former grudges, deliberate compaſſings, and the like; which are vg. 


rious, according to variety of circumſtances. 1 H. H. 451. 

3. Malice implied is in ſeveral caſes, as when one voluntarily kills ano- 
ther, without any provocation; for in this caſe the law preſumes it to be 
malicious, and that he is a publick enemy of mankind. 1 H. H. 455, 


1 | 5 
4. Poiſoning alſo implies malice, becauſe it is an act of deliberation. 


H. H. 455. n „ 
5. Alſo when an officer is killed in the execution of his office, it is 


murder, and the law implies malice. 1 H. H. 457. . 


6. Alſo where a priſoner dieth by dureſs of the gaoler, the law implies 


malice, by reaſon of the cruelty. 3 Inſt. 52. 1 

7. And in general, any formed deſign of doing miſchief may be called 
malice, and therefore not ſuch killing only as proceeds from premeditated 
hatred or revenge againſt the perſon killed, but alſo in many other caſes, 
ſuch as is accompanied with thoſe circumſtances that ſhew the heart to be 
perverſely wicked, is adjudged to be of malice prepenſe, and conſequently 
murder. 2 Haw, 80. Strange 766. Oneby's caſe. For when the law makes 
uſe of the term malice aforethought, as deſcriptive of the crime of murder, 
it is not to be underſtood in that narrow reſtrained ſenſe to which the modern 
uſe of the word malice is apt to lead one, a principle of malevolence to par- 
 ticulars; for the law by the term malice (malitia) in this inſtance meaneth, 
that the fact hath been attended with ſuch circumſtances, as are the ordinary 
ſymptoms of a wicked heart, regardleſs of ſocial duty, and fatally bent 
upon miſchief. 4%. 256, 7. To eng er. _ 
8. And wherever it appears that a man killed another, it ſhall be in- 
tended” prima facie that he did it maliciquſly, , unleſs he can make out 
the contrary, by ſhewing that he did it on a ſudden provocation, or the 

hike. tee do ec ou , 5 9 5 
Alſo wherever a perſon in oool blood, by way of revenge, beats 
another in ſuch a manner that he afterwards dies thereof, he is guilty 
of murder, however unwilling he might have been to have gone ſo far. 


I Haw. 83. 8 


10. Ad 


. 


Iotnicide, 


ro. And it ſeems to be agreed, that no breach of a man's word or pro- 
miſe, no treſpaſs either to lands or goods, no affront by bare words or 
geſtures, however falſe or malicious it may be, and aggravated with the 
moſt provoking circumſtances, will excuſe him from being guilty of mur- 
der, who is ſo tar tranſported thereby, as immediately to attack the perſon 
who offends him, in ſuch a manner as manifeſtly endangers his life, with- 
out giving him time to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon ſlain did at all fight in his de- 
fence or not. 1 Haw. 82. | 


11. If a man by harſh and unkind uſage put another into ſuch a paſſion 


of grief or fear, that the party either die ſuddenly, or contract ſome diſeaſe 


ee? he dies, though this may be murder or manſlaughter in the fight 


of God, yet in a human judicature it cannot come under the judgment 
of felony, becauſe no external act of violence was offered, whereof the 


law can take notice. 1 H. H. 429. 


12. If two fall out upon a ſudden occaſion, and agree to fight in ſuch a 
field, and each of them go and fetch their weapon, and go into the field, 


and therein fight, and the one killeth the other, this is no malice pre- 


penſed; for the fetching of the weapon, and going into the field, is but a 


continuance of the ſudden falling out, and the blood was never cooled. But 
if there were deliberation, as that they meet the next day, nay though it 
were the ſame day, if there were ſuch a competent diſtance of time, that 
in common preſumption, they had time of deliberation, then it is murder. 
ry, Sir ©-Y-/ 453. EY 

12. And the law ſo far abhors all duelling in cold blood, that not on- 
ly the principal who actually kills the other, but alſo his ſeconds, are guil- 


ty of murder, whether they fought or not. And it is holden, that the ſe- 
conds of the party ſlain are likewiſe guilty as acceſſaries, 1 Haw. 82. 


14. If a phyſician or ſurgeon gives a, perſon. a potion, without any in- 
tent of doing him any bodily harm, but with intent to cure or prevent a 
diſeaſe, and contrary to the phyſician or ſurgeon's expectation it kills 
him, this is no homicide. And lord Hale ſays, he holds their opinion. 
to be erroneous, who think that if he be no licenſed ſurgeon or phyſi- 


cian, that occaſioneth this miſchance, that then it is felony. Theſe opini- 


ons (he ſays) may caution ignorant people not to be too buſy in this kind: 
with tampering with phyſick, but are no ſafe rule for a judge or jury to 
go by. 1 H. H. 429. 55817 

15. But if a woman be with child, and any gives her a potion to deſtroy 
the child within her, and ſhe take it, and it works ſo ſtrongly that it kills 
her, this is murder; for it was not given her to cure her of a diſeaſe, but 
unlawfully to deſtroy. the child within her; and therefore he that gives her 
2 potion to this end, muſt take the hazard, and if it kills the mother it is 


murder. 1 H. H. £36::; . | | 5 
16. Alſo if a woman be quick with child, and by a potion or otherwiſe, 


killeth it in her womb; or if a man beat her, whereby the child dieth in 


her body, and ſhe is delivered of a dead child, this is a great miſpriſion, 
but ao murder: but if the child be born alive, and dieth of the potion, 
battery of other cauſe, this is murder. 3 Iuſt. 50. 


Lord 
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Homicide, 
Lord Hale ſays, that in this caſe it cannot legally be known, whether the 
child were killed or not ; and that if the child die, after it is born ang bap- 
tized, of the ſtroke given to the mother, yet it is not homicide, 1 N 
433. And Mr. Dalton ſays, whether it die within her body, or ſhortly af. 
ter her delivery, it maketh no difference. Dalt. 332. But Mr. Hawk, 
ſays, that (in this latter caſe) it ſeems clearly to be murder, notyith. 
ſtanding ſome opinions to the contrary. 1 Haw. 80. | 
17. Alſo it ſeems agreed, that where one counſels a woman to kill 
her child when it ſhall be born, who afterwards doth kill it in purſuance 
of ſuch advice, he is an acceſſary to the murder. 1 Haw. 80. 
18, By the 6 Ann. cap. 24. If a woman be delivered of a baſtard 
child, and ſhe endeavour privately, either by drowning or ſeeret burying 
thereof, or any other way, either by herſelf, or the procuring of others, 
ſo to conceal the death thereof, as that it may not come to light, whe 
ther it were born alive or not, but be concealed ; ſhe ſhall ſuffer death 
as in caſe of murder, except ſhe can prove by one witneſs that it was 
born dead. 
19. Lord Hale ſays, if a man have a beaſt, as a bull, cow, horſe, or 
dog, uſed to hurt people, and he hath notice thereof, and it doth any body 
hurt, he is chargeable with an action for it: 
If he have no particular notice that it did any ſuch thing before, yet if 
it is fere nature, as a lion, a bear, a wolf, yea an ape, or a monkey, if 
it get looſe and do harm to any perſon, the owner is liable to an action for 
the damage : 
If he have notice of the quality of any ſuch his beaſt, and uſe all due 
diligence to keep him up, yet he breaks looſe and kills a man, this is no 
felony in the owner, but the beaſt, 1s deodand : 
But if he did not uſe that due diligence, but through negligence the 
beaſt goes abroad, after warning or notice of his condition, and kills a 
man, he thinks it is manſlaughter in the owner: 
But if he did purpoſely let him looſe or wander abroad, with deſign to 
do miſchief, nay though it were with deſign only to fright people and make 
ſport, and it kills a man, it is murder in the owner. 1 H. H. 431. 
Perſons preſent 20. They that are preſent when any man is ſlain, and do not their beſt 
when murderis endeavour to apprehend the murderer or manſlayer, ſhall be fined and im- 
priſoned. 3 Luft. 53. 

Eſcape· 21. If a murder be committed in the day time, in a town not iticloſed, 
and the murderer eſcape, the townſhip ſhall be amerced : but if incloſed, 
whether the murder be in the night or day, the town ſhall be amerced, 


3 Infl. 53. 


Where the 22. Where any perſon ſhall be feloniouſly ſtricken or poiſoned in one 
og oe of county, and die 1n another county ; the offender may be indicted in the 
and the death county where the party dies, before the coroner, juſtices of the peace, or 
in another. Other N Car, 1: Rell 216 29) [4 Me... 
Where the 23. Where a murder is committed in one county, and a perſon is ac. 
pe 0s Oe ceſſary in another county, he may be indicted in the county where he 
fence in one was acceſſary, on certificate of the conviction of the principal in the co 


county. ty where he committed the murder. /. 3. 
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By the 10 Hen. 7 cp. 21. If any perſon of malice prepenſed do ſlay or Murder made 
murder, or procure any other perſons to ſlay or murder any of the King's 0 
ſubjects within this land of Ireland, ſuch perſons ſhall be deemed traitor 
attainted of high treaſon, likewiſe as it ſhould extend to our ſovereign 
Lord's 22 and the chief lords hall have their eſcheats and forfeitures 

all lands, Oc. | 
9 the act g Ann. cap. 4. Nothing in the act 10 Hen. 7. cap. 21. ſhall be Appeals not 
taken to bar or take away the right of any perſons from bringing appeals of ** *3) 
murder, but that ſuch appeals of murder may be brought, and ſuch pro- 
ceſs, proceedings, and judgment may be thereupon had, as might have 
been before making of the ſaid act. 
And by the 75 Will. 3. cap. 11. Every perſon who ſhall ſtab or thruſt any stabbing made 
rſon that hath not then any weapon drawn, or that hath not then firſt felony without 
ſtricken the party which ſhall ſo ſtab or thruſt, ſo as the perſons ſo ſtabbed Gergy« 
or thruſt ſhall thereof die within the ſpace of ſix months, although it cannot 
be proved that the ſame was done of malice forethought, yet the party fo 
offending and being thereof convicted, ſhall be excluded from the benefit of 
their clergy. J. I. : | 

This act ſhall not extend to any perſons which ſhall kill any perſon ſe de- seit defence, 
fendendo, or by misfortune, or in any other manner than as aforeſaid, nor C allowed. 
ſhall extend to any perſons who in keeping the peace ſhajl chance to com- 
mit manſlaughter, ſo as the ſaid manſlaughter be not committed wittingly 
and of purpoſe, under pretext and colour of keeping the peace, nor ſhall 
extend to any perſons which in chaſtiſing or correcting his child or ſervant, 
ſhall beſides their purpoſe chance to commit manſlaughter. /. 2. 


VI. Self-murder. 


1. A fel» de ſe, or felon of himſelf, is a perſon, who being of ſound mind, pelo de ſe. 
and of the age of diſcretion, voluntarily killeth himſelf. 3 Iuſt. 54. 1 H. 
H. 411. : | 

2. If a man give himſelf a wound, intending to be felp de ſe, and dieth year and day. 
not within the year and day after the wound, he is not felo de ſe. 3 Inſt. 54. 

3. Mr. Hawkins ſpeaks with ſome warmth againſt an unaccountable no- Non compos. 
tion (as he calls it) which hath prevailed of late, that every one who kills | 
himſelf muſt be non compos of courſe ; becauſe it is ſaid to be impoſſible, 
that a man in his ſenſes ſhould do a thing ſo contrary to nature, and all ſenſe 
and reaſon. But he argues, that if this doQtine were allowable, it might 
be applied in excuſe of many other crimes as well as this ; as for inſtance 
that of a mother murdering her child, which is alſo againſt nature and rea- 
ſon : and this conſideration, inſtead of being the higheſt aggravation of a 
crime, would make it no crime at all, for it is certain a perſon non compos 
mentis can be guilty of no crime. 1 Haw. 67. 725 

And lord Hale ſays, it is not every melancholy or hypochondriacal diſtem- 
per, that denominates a man uon compos, for there are few who commit this 
offence, but are under ſuch infirmities; but it muſt be ſuch an alienation of 
mind, as renders a perſon to be a madman, or frantick, or deſtitute of the 


uſe of reaſon, which will denominate him non compos, 1. H. H. 412. Tl 
| 4. 18 


Hotnicide, 399 


400 Homitide. 
4. The offender herein doth incur a forfeiture of goods and chattleg, but 
not of lands; for no man can forfeit his land, without an attainder hy 
courſe of law. 3 Inſt. 54. 3 J 
/ Nor ſhall his goods be forfeited, until it be lawfully found by the oath of 
12 men; and this belongs to the coroner to inquire of, upon view of the 
body. And if the body cannot be viewed, the juſtices in ſeſſions may in- 
quire thereof; for they have power by their commiſſion to enquire of all fe. 
lonies : and a preſentment thereof found before them, intitles the king to 
the forfeiture, 3 Inſt. 54, 55. Dall. c. 144. 

But nevertheleſs, the forfeiture ſhall relate to the time of the wound given 
and not to the time of the death, or of the inquiſition. 3 Inſt. 55. Dal: 
c. 144. 1 Hale's Pl. 29. 1 Haw. 68. 

But lord Hale, in his hiftory of the pleas of the crown, ſeemeth to doubt 
whether it ſhall relate to the time of the death only, and not to the time * 
the wound given. 1 H. H. 414. | 

5. Nor doth the offence work any corruption of blood, or loſs of dower 


Forfeiture. 


Corruption of 
blood. 1 Haw. 68. | 
6. By the rubrick in the common prayer, before the burial office (con- 


Burial, | 
X firmed by act of parliament, 13 & 14 C. 2. c. 4.) perſons who have laid 
violent hands upon themſelves, ſhall not have that office uſed at their in- 


terment. 


Moꝛſes. 


Stealing of horſes belongs to title Larceny, 


IJ. Buying of ſtolen horſes. 
II. Killing or maiming horſes in the night. 


J. Buying of ſtolen horſes. 
Y the 4 Ann. cap. 11. it it enacted, that the proprietor or chief keep- 


Places for ſell- I- 


ing horſes. er of every fair and market overt, ſhall appoint a particular open 
place where horſes, c. ſhall be uſed to be fold. / 1. 
Entering files, _ 8. . which place there ſhall be by the proprietor or keeper of the fair 


or market, appointed one ſufficient perſon to take toll, and keep the ſame 
place from ten of the clock before noon until ſun- ſet every day of the fair 
and market, to enter the ſale, gift, or exchange, of every horſe, Sc. old, 
F or paſt away, upon pain to forfeit for every default twenty 
ſhillings. | 

3. And on the bargain, exchange, or gift, of every horſe, &c. in any 
fair or market, all the parties making the bargain, exchange, or gift, of 
every horſe, Sc. ſhall be preſent, and alſo the horſe, Sc. ſold, exchanged, 
| given, or put away, ſhall be produced before ſuch perſon ſo appointed. 
Book keepers 4. And when they are all preſent and not before, ſuch book-keeper, toll 
22 keeper, or other perſon, ſhall write in a book the names, ſir- names, and 


dwelling- places, of all the ſaid parties, and the colour with one ſpars 
mar 
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matk at leaſt of every ſuch horſe, c. on pain to forfeit for every default 


ty ſhillings. 
5 1 nd the perſon appointed to be keeper of the ſaid book, ſhall within 


one day next alter every ſuch fair or market, deliver his ſaid book to the ; 
roprietor, farmer, or chief Keeper, of the ſaid fair or market, who ſhall 
then cauſe a note to be made of the number of all horſes ſold, exchanged, 
Ge. at the ſaid market or fair, and ſhall ſubſcribe his name, or ſet his | | 
mark thereunto, on pain on every default therein to forfeit twenty ſhillings. 
4 6 The ſale, gift, or exchange, in any fair or market overt, of any horſe, Property not 
52; that ſhall be ſtolen, ſhall not alter the property, unleſs the ſaid horſe, Iered. 
Se. ſha!! be in the time of the fair or market wherein the fame ſhall be ſo 
ſold, given, or exchanged, openly ridden, walked, or kept, by the ſpace 
of one hour together at the leaſt, betwixt ten of the clock in the morning 
and the ſun-ſetting, 1n the open place of the fair or market wherein horſes 
are uſed to be fold, and not within any houſe or private place. 
7. And unleſs all the parties making the bargain, gift, or exchange, ſhall \ 
alſo come together and bring the horſe, &c. ſo fold, exchanged, or given, to 
the open place appointed for the book-keeper, and there enter their chriſtian- 
rames, ſir-names, and dwelling-places, in manner aforeſaid, with the colour 
ard one ſpecial mark at the leaſt of the horſes, Sc. in the keeper's book. 
8. No perſon ſhall in any fair or market, ſell, give, or exchange, an 
horſe, Sc. unleſs the book-keeper or chief officer of the market or fair, will 
take upon him perfect knowledge of the perſon that ſhall offer to ſell, give, 
or exchange, any horſe, and of his true chriſtian-name, ſir-name, and place 
of reſidence, and ſhall enter all the ſame his knowledge in a book kept for 
\ fale of horſes. J 4 = NEE 
Or elſe that he ſo offering to ſell, give, or exchange, any horſe, ſhall Vouchers. 
bring to the book-keeper one credible perſon that will teſtify before ſuch 
hook-keeper, that he knoweth the party that fo ſelleth, Sc. ſuch horſe, Ec. 
and his true name, ſir- name, myſtery, and dwelling-place, and there enter 
in ſuch book as well the true chriſtian-name, fir-name, myſtery, and place 
of abode of him who ſo ſelleth, Sc. ſuch horſe, Ec. as of him who ſo ſhall 
avouch his kzowledge of the ſame perſon, and ſhall alſo enter the price that 
he ſhall have for the ſame. X 
10. And no book-keeper ſhall enter any ſale, gift, or exchange, of any 
horſe, unleſs he knoweth the party who ſo ſelleth, &c. ſuch horſe, Sc. and 
his true chriſtian-name, ſir-name, myſtery, or place of his reſidence, or the 
party who ſhall fo avouch. 
11. And ſuch book-keeper ſhall give to the perſon ſo buying or taking No e of ibe 
by gift or exchange, ſuch horſe, Fc. requiring and paying three pence for entry. 
Oe we a note in writing of the contents of the ſame, ſubſcribed with 
is hand. In 
12, Upon pain that the perſon making any untrue avouchment, and every 
perſon ſo ſelling, giving, or exchanging any horſe, without being known 
to the book-keeper or other officer aforeſaid, or without bringing ſuch a 
] voucher cauſing the ſame to be entered, and every book-keeper, toll-keeper, 
| | Or other officer of fair or market neglecting to do his duty, ſhall ſeverally 
| 
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402 Holes, 

13. And alſo every ſale, gift, or exchange of any horſe in fair or marke: 
not uſed in all points according to the meaning of this act, ſhall be void. 

14. The ſaid ſeveral penalties to be recovered before the juſtices of aſſiſe 
where they ſit, and where they do not ſit, then before the juſtices of the 
peace at their ſeveral quarter- ſeſſions, and levied by their reſpective warranty 
by diſtreſs on the goods of every perſon making default and ſale of ſuch 
goods, returning the overplus, r. : | 

15. The judges of aſſiſe in their reſpective circuits, and the juftices of 
the peace of every place where the judges of aſſiſe do not fit, ſhall in their 
reſpective aſſiſes and ſeſſions within the limits of their commiſlion, inquire 

and determine all offences againſt this ſtatute. / 5. 

Penalties. 16. All the penalties in this act, ſhall be the one half to the poor of the 
pariſh where the offence is committed, or other public work as the judges 
of affife and juſtices of the peace in their ſeſſions ſhall reſpectively order, 
and the other moiety to the perſon who will ſue for the ſame. / 6. 


Offences. 


TI. Killing or maiming horſes. 


Offence male. 1. By the 9 Ax. c. 11. If any perſon ſhall maliciouſly and willingly maim, 

felony. kill, or deſtzoy any horſes, Cc. every ſuch offence ſhall be adjudged felony, 
Provided nothing herein contained ſhall extend to the gelding ſtone-horſes 
going at large. / 2. 

Without der. 2. And by the 2 G. 1. c. 22. Where any perſon ſhall be convicted of 

xy. malicious and wiltul maiming, killing, or 8 any horſes, Sc. ac- 
cording to flat. 9 Ann. cap. 11. to prevent the maiming of calile, ſuch per- 
ſons duly convicted, ſhall ſuffer death as in caſes of felony without benefit 


of clergy. , 1. | 

Reward to if. 3- It Mall be lawful for the grand-juries of the reſpective coanties by 

coverers. preſentment to raiſe as other county charges are raiſed, any ſums not ex- 
ceeding ten pounds for any one perſon, to be paid as a reward to any perſon 
who ſhall diſcover any offender guilty of malicious maiming, killing, or de- 
ſtroying any horſes, Sc. or cattle contrary to the before recited act, which 
ſums of money when ſo raiſed, ſhall be paid to fuch diſcover and proſecutor, 
in ſuch proportion as the grand jury ſhall in their reſpective preſentments 


preſcribe, after the conviction of ſuch offenders, and not otherwiſe. /. 2. 


Þozle-races, 


Running for I. Y the 13 Geo. 2. cap. 8. Any perſons who run or ſhall cauſe to be 
„ run any horſe, mare, or gelding, for any wager, ſums of money, ot 
any prize, plate, or other goods of leſs value than twenty pounds, ſhall for 
every ſuch offence forfeit ſuch horſe, and alſo the further ſum of twenty 
pounds. / 12. | 
2. And every perſon who ſhall wilfully be preſent at ſuch race or horſe- 
courſe, ſhall forfeit, five ſhillings. 2 
3. All which forfeitures and penalties ſhall be recovered before any juſtice 
of the peace or chief magiſtrate within their reſpective juriſdictions, = 
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upon confeſſion of the parties or due proof upon the oath of one credible 

witneſs, may hear and determine the ſame, and by warrant under their 

hand and feal directed to a conſtable, ſeize ſuch horſes fo forfeited, and levy 

ſuch ſums adjudged againſt any fuch perſons, by diſtreſs and fale of their 

goods, NN the ah" ip if any to the owners. 

4. And if in ſix days after iſſuing ſuch warrant, ſuch horſe, Sc. cannot Forfciture to 
be found and ſeized by ſuch conſtable, ſuch juſtice or chief magiſtrate ſhall — 
upon examination of one witneſs, aſcertain the value of ſuch horſe, c. 
and by his warrant levy ſuch value by diſtreſs and ſale of the offenders 
goods, in manner as a oreſaid. | FA 

5. And in caſe ſuch penalties fo forfeited and adjudged are not paid, or 
the offender hath not ſufficient goods on which the ſame can be levied, they 
ſhall be put in the ftocks for three hours. | 

6. And all high and petty conſtables are hereby required to ſeize all ſuch Hoi ſes to be 
horſes, Fc. ſo foon as may be after ſuch races, and carry them before the {cized. 
next juſtice or chief magiſtrate, that the offenders may be proceeded againſt 
in manner aforeſaid, | 

1. Provided, that where fuch penalty or forfeiture exceeds ten pounds, Appeal. 
and any perſon thinks himſelf aggrieved by any adjudication, he may appeal 
to the next going judge of aſſiſe, who in a ſummary way may finally de- 
termine the ſame. 5 

8. All ſums of money ſo levied, and the money ariſing by the ſale of 
ſuch horſe, Sc. which the perſon ſeizing the ſame is ber authorized to 
ell, ſhall be diſtributed, one third part thereof to the poor of the pariſhes 
where ſuch races were, one other third part thereof to the incorporated ſo- 
city for promoting Eugliſb proteſtant ſchools, and the other third part to the 
informer. /. 13. | | 

9. Provided, that it ſhall be lawful for the corporation of horſe-breeders Corporation of 
in the county of Down, incorporated under his Majeſty's charter, to con- h2r{c-vrecders- 
finue their races according to the powers given them by the ſaid charter, 
without being ſubject to any of the penalties mentioned in this act. | 

10. No perſons ſhall be proſecuted for any of the offences committed 
. this act, unleſs they be proſecuted for the ſame within three months 
after the offence committed. 

11. If any ſuit ſhall be proſecuted for any thing done in purſuance of this General flue. 
act, ſuch ſuit ſhall be commenced within three calendar months next after 
the fact was committed, and ſhall be laid or brought in the county or place 
where the cauſe of action ſhall ariſe, and the defendants may plead the ge- 


* 


neral iſſue, Sc. 


12, And if the plaintiffs ſhall become non - ſuited or diſcontinue their ſuits, Treble coſts, 
or if upon demurrer judgment ſhall be given againſt the plaintiffs, the de- 
ſendants ſhall recover treble coſts. | 5 1 
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implement Gor L. Y the act 10 & 11 Car. 1. cap. 4. There ſhall be provided within 


work. 


Quarter ſeſli- 
ons. 


Treaſurers to 
continue one 
year. 


Governors. 


ſterling, which ſhall be levied by ſale of his goods, by warrant to be given 


lowance as they ſhall deſerve by their own labour. 


Dotſe of Coꝛzectiou. 


every county, one or more convenient houſes of correction, with 
converient backſide thereunto adjoining, together with mills, working. 
cards, and other neceſſary implements, to ſet rogues and other idle perſon; 
on work. / 1, 

2. The tame houſes to be built or provided in ſome convenient place in 
every county, which ſhall be purchaſed, conveyed, or aſſured unto ſuch 
perſons, as by the juſtices of peace or the moſt part of them in their quar- 
ter- ſeſſions ſhall be thought fir, upon truſt, to the intent the ſame ſhall be 
employed for the keeping, correcting, and ſetting to work of rogues, vag 
bonds, ſturdy beggars, and other idle and diſorderly perſons. 

3. The juſtices of peace in every county, ſhall have power at any their 
quarter- ſeſſions, to make orders for the raiſing of money upon the inhahj. 
tants of the county, for erecting or providing, and for the government and 
ordering of the ſaid houſes, or for ſtocks of money for the ſetting to work 
ſuch perſons as ſhall be committed to the ſame, or for the yearly payment 
of ſuch officers as ſhall be appointed for governors of the ſaid houſes, ard 
for ſuch other as they ſhall think neceſſary to be employed therein. /. 3. 

4. And the faid juſtices at their quarter- ſeſſions ſhall yearly appoint one 
ſufficient man inhabiting in the county, to be the treaſurer for the receiving 
and paying out of ſuch monies as ſhall be collected for the ſaid houſes, or 
for the uſe of them. | 

5. And the ſaid treaſurer. ſo elected, to continue for. one year in his office, 
and then to give up his charge, with a. due account of his receipts and diſ- 
burſements at the quarter: ſeſſions, to be holden next after the feaſt of &. 
Michael every year, in the preſence of two juſtices of peace, to ſuch other 
as ſhall be from year to year ſucceſſively erected treaſurer. 

6. And if any man choſen as aforeſaid, ſhall refuſe to accept or excute 
the ſaid office of treaſurerſhip, it ſhall be lawful for the juſtices in their 
quarter-ſeſfſions,. or in their defaults for the juſtices of aſſiſe, to fine the ſaid 
treaſurer by their diſcretion, the ſame fine not to be under three pounds 


by the ſaid juſtices to ſuch perſons as they ſhall think fit, which fine ſo le- 
vied, to be towards the maintenance of the ſaid houſe of correction. 

7, The juſtices of peace of every county at their quarter-ſeſſons from 
time to time, ſhall ele& one or more fit perſons to be governor or maſter 
of the ſaid houſes ſo to be purchaſed or provided, which ſhall have authortty 
to ſet ſuch rogues, vagabonds, idle and diſorderly perſons. as ſhall be 
brought or ſent unto the ſaid houſe to work, being. able, for ſuch time as 
they ſhall continue in the ſaid houſe of correction, and to puniſh the ſaid 
rogues, vagabonds, idle and diſorderly perſons, by putting fetters or gives 
upon them, and by moderate whipping of them. /'4. | 
8. And the ſaid rogues, vagabonds, and idle perſons, during ſuch time 
as they ſhall remain in the ſaid houſe of correction, ſhall in no ſort be 
chargeable to the country, for any allowance either at their bringing in or 
going forth, or during the time of their abode there, but ſhall have ſuch al- 
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The maſters or governors of the ſaid houſes of correction, ſhall have $:.y of malt 


uch ſum yearly as ſhall be thought meet by the moſt part of the juſtices of ers. 


eace at their quarter-ſeſſions, to be payed quarterly before-hand, by the 
treaſurer, during the time that the ſaid maſters or governors ſhall be em- 

loyed in the ſaid ſervice ; the ſaid maſter or governor giving ſufficient ſe- 
curity for the performance of the ſaid ſervice, which if the faid treaſurer 
ſhall neglect to perform, the ſaid maſter or governor ſhall by warrant from 
any two juſtices of the peace of the county, levy ſuch ſums as ought to be 

aid, by diſtreſs and ſale of ſo much of the treaſurers goods, as the money 
which ſhall be behind doth amount unto. F. 5. 

10. And in defect of ſuch diſtreſs, it ſhall be lawful for any two juſtices 
of the peace to commit the ſaid treaſurer to the county gaol, until payment 
be made of ſuch ſums as are behind, to the ſaid maſter or governor. | 

11. Provided, that before any ſuch warrant be granted for diſtraining of 
the ſaid treaſurers goods or committing of his body, it ſhall appear before 
the ſaid juſtices either by confeſſton of the party, or by teſtimony of two 
ſufficient witneſſes in the preſence of the treaſurer, that he hath ſo much 


money in his hands appertaining to the ſaid uſes, as may ſatisfy the ſaid. 


maſter or governor. 


12. If ſuch maſters of the houſes of correction, ſhall not every quarter- Maſters to ac- 
ſeſſions yield a true account unto the juſtices of peace of all ſuch perſons count. 


as have been committed to their cuſtody ; or if the perſons committed to 
their cuſtody, or any of them, ſhall be troubleſome unto the country by 
going abroad, or otherwiſe ſhalt eſcape from the ſaid houſe of correction, 
before they ſhall be from thence law fully delivered, the ſaid juſtices ſhall ſet 
ſuch fines upon the ſaid maſters, as the moſt part of them in their quarter- 
ſeffions ſhall think fit, and all fines not herein before limited, ſhall be paid 


unto the treaſurer and accounted for. /. 6. 


13. But by the act 29 Ges. 2. cap. 14. Money for the building, uſe; or preſentmen' at 
repair of houſes of correction, ſhall, for the future, be raiſed by preſent- ſz. 


ments of grand-juries, and confirmed by the judges at the aſſiſes, who may 
appoint overſeers to lay out the money ſo preſented, which ſhall be account- 
ed for, when laid out, in the ſame manner as money preſented for the re- 


pair of highways. /. 6. | 

14. No more money ſhall be preſented for the uſe or repair of any houſe 
of correction, after the ſame is or ſhall be built, at any one: aſſizes, than ten 
pounds, ferl. - f. 7. | 

15. Every houſe of correction, which ſhall be hereafter erected, ſhall be 


built diſtinct and ſeparate from the county gaol, with an apartment therein 


J. 8. 


16. And by the 2 Geo. 1. cap. 17. The. maſter and keeper of every houſe CH of» 
of correction or workhouſe, at every general quarter-ſeſfions of the peace briſoners. 
to be held for the county, city, or town, wherein ſuch houſe of correction 
or workhouſe is, ſhall deliver to the juſtices. at the ſaid quarter- ſeſſions, an 


exact calendar, or an account of the names of every perſon in his cuſtody, 
in writing, and ſigned by him, together with the time when, and for what, 
and by whom committed to him, to the end the juſtices may in open court 


inquire into the cauſe of ſuch commitment, and the condition and circum- 


for the reception of women, diſtinct from that where men ſhall be confined. 


{ſtances 
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ſtances of each perſon, and either continue or diſcharge them, as ſhall ſeem, 
to the court moſt reaſonable. /. 22. | 
17. And every maſter or keeper of fuch houſe of correction or workhouſe, 
failing herein, ſhall. for every ſuch neglect forfeit five pounds to ſuch per- 
ſons as ſhall be in his cuſtody, and not returned by him in calendar 2; 
aforeſaid, to be recovered before the next going juſtices of aſſiſe in a ſun. 
mary way, or at the next quarter-ſeſſions in the county of Dublin, by civil 
bill. | 
No Iicencesto. And by the 3 G. 3. c. 21. No licence ſhall be granted for the retailing 
retail ſpirits, of ſpiritous liquors, beer, ale, wine, cyder, or other liquors within an 
c. aol, priſon, houſe of correction, work-houſe, or houſe of entertainment 
2 any pariſh poor, and all licences granted, or to be granted, contrary to 


this proviſion, ſhall be void and of no effect. J. 15. 
General form of a commitment to the houſe of correction. 


f J. P. eſquire, one of the juſtices of our lord the king aſſigned 
l 5 | Dubli to keep the peace within the ſaid county, to the conſtable of 
ublin. 3 in the ſaid county, and to the keeper of the houſe 
of correction at in the ſaid county. 


FT\HESE are to command you the ſaid conflable in his ſaid majeſty s name, 
4 forthwith to convey and deliver into the cuſtody of the ſaid keeper of the 
\ | faid houſe of correction the body of A. O. being charged before me [or, convid- 

4 | ed before me, or otherwiſe as the caſe ſhall. be: And here ſet forth the offence.] 
= And you the ſaid keeper are hereby required to receive the ſaid A. O. into your 
| cuſtody in the ſaid houſe of correction, and him there ſafely to keep until 


it, 1 | [or, for the fpace of ——— And here ſet forth the time, and the manner 
* of puniſhment.] Herein fail you. not. Given under my hand and ſeal be! 
""1 day of R — n the — — year of — . 


1 ue and Cry. 


9 | 
= Meaning of the 1. JF ORD Ode faith, that hue and cry (called in ancient records Hut- 
; 


1 i! words, um & clamor (do mean the ſame thing; for that Buer in French is to 
= hoot or ſhout, in Engliſh to ery. 2 Iuſt. 173. 3 Inft. 116. 


om But ſince it appeareth by the old books (of which alfo lord Coke maketh 
1 1 obſervation, 2 Inf. 173.) that hue and cry was anciently both by horn and by 
voice, it may ſeem that theſe two words are not ſynonymous, but that this 
guteſium or hooting is by the horn, and crying by the voice; with which alſo 
accordeth to the French word huchet, which ſignifieth a huntſman's horn: So 
that hue and cry in this ſenſe will properly ſignify a purſuit by horn and by 
voice. Which kind of purſuit of robbers by blowing a horn, and by making 
an outcry, is ſaid to be practiſed alfo in Scotland. | 5 
And this blowing of a horn, by way of notice or intelligence, in other 
caſes as well as in the purſuit of felons, ſeemeth to have been in uſe of very 
ancient time: for amongſt the laws of Wibtred king of Kent, in the oy 
| 96, 
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be broken. 2 L. H. 103. 2 Haw. 86. 
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696, this is one; that © if a ſtranger go out of the road, and neither ſhout 
« nor blow a horn, he ſhall be taken for a thief.”. 

2. Hue and cry is the old common Jaw proceſs after felons, and ſuch as Hue and cry, 
have dangerouſly wounded any perſon. And this hath received great coun- hat. 
tenance and authority by ſeveral acts of parliament. 2 H. H. 98. 

To prevent felonies ; In walled towns the gates ſhall be ſhut from ſun Watches to be 
ſetting to ſun riſing: and none ſhall lodge within the town, from nine of the kept. 


Jeck till day, unleſs his hoft will anſwer for him. In other towns, watches 


ſhall be kept: and if a watchman arreſt a night walker, and he diſobey and 
fly, the watchman may make hue and cry. 13 Ed. 1. A. 2. c. 4. 

4. When any felony is committed, or any perſon is grievouſly and dan- Application to 

erouſly wounded, or any perſon aſſaulted and offered to be robbed, either „— 

in the day or ng; the party grieved, or any other, may reſort to the con- 
ſable of the vill; and, 1. Give him ſuch reaſonable aſſurance thereof, as | 
the nature of the cafe will bear. 2. If he knows the name of him that did Us 
it, he muſt tell the conſtable the ſame. © 3. If he know it not, but can de- 
ſcribe him, he muſt deſcribe his perſon, or his habit, or his'horſe, or ſuch 
circumſtances as he knows, which may conduce to his diſcovery. 4. If the 
thing be done in the night, ſo that he knows none of theſe circumſtances, 
he muſt mention the number of the perſons, or the way they took. 5. If 
none of all theſe can be diſcovered, as where a robbery, or burglary, or 
felony is committed in the night, yet they are to acquaint the conſtable 
with the fact, and deſire him to ſearch in his town for ſuſpected perſons, 
ard to make hue and cry after ſuch as may be probably ſuſpected, as being 
perſons vagrant'in the ſame night; for many circumſtances may ex pot faclo 
be uſeful for diſcovering a malefactor, which cannot be at firſt found. 2 
H. H. r00, 101. 3 Inſt. 116. REES | 

5. For levying hue and cry, altho” it is a good courſe to have the warrant Juſtice's wa:- 
(A) of a juſtice of the peace, when time will permit, in order to prevent . 
cauſeleſs hue and cry; yet by the frame of the ſtatutes it is by no means ne- 
ceſſary, nor is it always convenient; for the felon may eſcape before the war- 
rant b2 obtained: and hue and cry was part of the lau, before juſtices of the 
peace were firſt inſtituted. 2 H. H. gg. 

6. And the duty of the conſtable is, to raiſe the power of the town, as Conſtable to 
7 in the night as in the day, for the proſecution of the offender. 32 twin: 
nſi. 116. | 

7. And upon hue and cry levied againft any perſon, or where any hue and And to fearct; 
cry comes to a conftable, whether the perſon be certain or uncertain, the 
conſtable may ſearch ſuſpected places within his vill, for the apprehending of 
the felons. 2 H. H. 103. | | | | | 

8. But tho' he may ſearch ſuſpected places or houſes, yet his entry muſt Breakin? doors 
be by the doors being open; for he cannot break open doors barely to en 
earch, unle's the perton againſt whom the hue and cry is levied be there, 
and then it is true he may; therefore in caſe of ſuch ſearch, the breaking 
open the door is at his peril, namely, juſtifiable, if he be there; not juſti- 
hable, if he be not there: But it muſt be always remembred, that in caſe of 
breaking open a door, there muſt be firſt a notice given to them within of 
his buſineſs, and a demand of entrance, and a refuſal, before the doors can 
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11 


Notice tothe If the perſon, againſt whom the hue and cry is raiſed, be not found in 

next conſtable. the conſtable wick, then the conſtable ſhall give notice to the next conſtable, 
and he to the next, until the offender be found, or till they come to the ſea 
ſide. And this was the law before the conqueſt. 3 Inſt. 116. | 

And to the next · 10. And the officer of the town where the felony was done, as alſo eyery 
officer to whom the hue and cry ſhall afterwards come, ought to ſend t0 
every other town round about him, and not to one next town only, And 
in ſuch caſes it is needful to give notice in writing (to the purſuers) of the 
things ſtolen, and of the colour and marks thereof, as alſo to deſcribe the 
perſon of the felon, his apparel, horſe, and the like, and which way he is 
gone, if it may be. Dal. c 54. 

What ſhall be 11. But if the hue and cry be upon a robbery, burglary, manſlaughter, 

bans wherethe gr other felony committed, but the perſon that did the fact is neither known 

Le defkribed. nor deſcribable by perſon, clothes, or the like, yet ſuch a hue and cry is 
good, as hath been ſaid, and muſt be purſued, tho' no perſon certain be 
named or deſcribed. 2 H. H. 103. 

And therefore in this caſe, all that can be done 1s, for thoſe that purſue 
the hue and cry, to take ſuch perſons as they have probable cauſe to ſuſpect; 
as for inſtance, ſuch perſons as are vagrants, or ſuch ſuſpicious perſons as 
come late into their inn or lodgings, and give no reaſonable account where 
they had been, and the like. id. 

Allp:rſons ſhall 12. By the ſtatute of the 3 Ed. 1. c. 9. All ſhall be ready and apparelled 

O_o the hue at the commandment and ſummons of ſheriffs, (or conſtables, 2 Inff. 111.) 

bogs and at the cry of the country, to ſue and arreſt felons; on pain of a griev- 
ous fine. And if default be ſound in the lord of the franchiſe, the king 
ſhall take the franchiſe to himſelf; and if in the ſheriff or other officer, 
they ſhall have one year's impriſonment, and ſhall make a grievous fine. 

And by the ſtatute of the 13 Ed. 1. fl. 2. c. 1. It is likewiſe enacted, that 
immediately upon robberies and felonies committed, freſh ſuit ſhall be made 
from town to town, and from county to county. 

And no hue and cry ſhall be lawful, except it be by horſemen and ſoot- 
men, 1a(@ 11G 7H; . 14-/ 9; 

And the life of hue and cry is freſh ſuit. 3 Inſt. 117. 

Breaking doors 13. If the perſon purſued by hue and cry be in a houſe, and the doors are 
E upon ſhut, and refuſed to be opened on demand of the conſtable, and notification 
F of his buſineſs, he may break open the doors; and this he may do in any 
caſe, where he may arreſt, though it be only a ſuſpicion of felony; for it is 
for the king and commonwealth, and therefore a virtual non omittas is in the 
. caſe; and the ſame law is, upon a dangerous wound given, and a hue and 
cry levied upon the offender. 2 H. H. 102. | 
Killing in the 14. And it ſeems in this caſe, that if he cannot be otherwiſe taken, he may 
purſuit. be killed; and the neceſſity excuſeth the conſtable. 2 H. H. 102. 
Arreſting an 1. If hue and cry be raiſed againſt a perſon certain for felony, though 
mnnocent Perg poſſibly he is innocent; yet the conſtables, and thoſe that follow the hue and 
: cry, may arreſt and impriſon him in the common gaol, or carry him to a 
juſtice of the peace, to be examined where he was at the time of the felony 
committed, and the like. 2 H. H. 102. f 
Arreſling a 16. If the hue and cry be not againſt a perſon certain, but by deſcription 
36% 4s eg i of his ſtature, perſon, clothes, horſe, and the like; yet the hue and cry doth 
juſtify the conſtable, or other perſon following it, in apprehending the 12 
on 
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on ſo deſcribed, whether innocent or guilty: for that is his warrant; it i a 
kind of proceſs that the law allows of, not uſual in other caſes, namely, to 
arreſt a perſon by deſcription. 2 H. H. 103. 

17. In caſe of hue and cry once raiſed and levied, on ſuppoſalof a felony cafe of arreſt- 
committed, though in truth there was no felony committed, yet thoſe that ing upon bue 


| . 5 ry levied 
arſue hue and cry, may arreſt and proceed, as if ſo be a feſony had been 2 caule, 


CS. a | eh 
And therefore the juſtification of an impriſonment by a perfon upon ſuſ- 

picion, and by a perſon (eſpecially a conſtable) upon hue and cry levied, do 

extremely differ; for in the former caſe, there muſt he a felony averred to + 

be done, and it is iſſueable; but in the latter, to wit, upon hue and cry, it 

need not be averred, but the hue and cry levied upon information of a felo- 

ny is ſufficient; though perchance the information were falſe. | 
And the reaſons hereof are theſe; 1, Becauſe the conftable cannot examine 

the truth or faKhood-of the ſuggeſtion of him that firſt levied it, for he can- 

not adminifter to him an oath; and ſhould he forbear his purfuit of the hue 


and ery till it be examined by a juſtice of the peace, the felor might eſcape, 


and the purſuit would be loſt and fruitleſs. 2. Becauſe the conftable is by 
the ſeveral acts of parliament compellable to purſue hue and cry; and he is 
puniſhable, and ſo are thoſe of the vill, if they do it not. 3. Becauſe he that 
firſt raiſeth a hue and cry, where no felony” ĩs committe „that is; he who- 
giveth the falſe information, is ſeverely puniſhable by fine and impriſonmetit, 
if the information be falſe. ORD TIP Ge Se Re; ag 

And therefore if he raĩſe hue and cry upon a perſon that'is innocent; yet 
they that! purſue the hue and cry may juſtify the impriſonment of that inno- 
cent perſon; and the raiſer is puniſhable : and by the ſame reaſon, if he give 
notice of a felony committed, where there was in truth none. 

And here the juſtification of the impriſonment is mixed, partly upon the 
hue and cry, and partly upon their own ſuſpicion; and therefore, f. In re- 
ſpect that it is upon hue and cry, there needs no averment, that the felony 
was done, if the arreſt be by that conſtable that firſt received the informa- 
tion, and ſo raiſed the hue and cry; or if the arreſt were made by that con- 
ſteble, or thofe vills, to whom the hue and cry came at the ſecond hand, 
it muſt be averred, that ſuch a hue and cry came ts them, purpotting ſuch” 

a felony to be done. 2. But alſo inaſmuch as the hue and cry neither names 
nor deſcribes the perſon of the felon, but only the felony committed, and | 
therefore the arreſt of this or that particular perſon is left to the ſuſpicion. 
and difcretion of the conſtable, or of the people of the ſecond or third vill, 
he that arreſts any perſon upon ſuch general hue and cry, muſt aver that he 
ſuſpected, and'ſhew a reaſonable cauſe. of ſuſpicion. n. 

18. It ſeems that they who are taken upon freſh hue and ery, are not: bail- Perfons takes 
able, as being to be accbunted amongſt thoſe. perſons, who. are under a via hue and cry. 
lent: preſumption of guilt. 2 Hate: O. 

19. By the 13 Ed. 1. f. 2. c. 6. Conſtables of hundreds ſhall be choſen, High conſtables 
who ſhall preſent before juſtices aſſigned, defaults of the ſuits of towns, Os 
9 all ſuch as lodge ſtrangers in uplandiſh towns, for whom they will not 
nſwer. | 

20. And they which levy not hue and cry, or purſue not upon hue and Puniſhment of 
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1, may be indicted, fined, and impriſoned. 3 7nft. 117, * 
: | F ff | | 21. And and cry. 
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power of the 21. And it is an article of the 


ue and Cry. 


feet to inquire. not purſued. 18 £9. 2. 


A Warrant to levy hue 


| f To all co 


—  — * 


nſtables and other officers, as well in the ſaid county of 
as elſewhere, to whom the execution hereof doth or 


7 


i ſhall belong. 


T7 HEREAS 


ay of 


about the age of- 


fall enſue thereon. 


A. I. of 


in the 


county of W. the— 


f k 
4 - 


and cry on a robbery having been 
committed. 


in the county of- 


year of the reign of- 


— aforeſaid, in the year aforeſaid. 


leet, to inquire of hues and cries levied and 


-yeoman, hath thi; 
day made information upon oath before me J. P. eſquire, one of his Ma- 
jefty's juſtices of the peace in and for the ſaid county of W. that on this preſen 


betwixt the hours 


of three and four in the afternoon of the ſame day, at a place called 
in the ſaid county of W. in the king's highway there, two malefattors and fe. 
ons to him the ſaid A. I. unknown, in and upon bim the ſaid A. I. then and 
there being in the peace of God and of our lord the king, feloniouſly did make 
an aſſault, and him the ſaid A. I. then and there feloniouſiy did put in great 
fear and danger of his life, and the ſum of: 
Britain, of the goods and chattels of him the ſaid A. I. from the perſon, and 
againſt the will of him the ſaid A. I. then and there violently and feloniouſl 
did ſteal, take, and carry away; and that one of the ſaid malefactors and fe- 
lons, to him the ſaid A. I. unknown, is a tall, ſtrong man, and ſeemeth to be 
years, is pitted in his face with the ſmall pox, and hath 
the fear of a wound under his left eye, and had then on a dark brown riding 
coat, &c. and did ride upon a bay gelding with a ſtar on his forehead, and 
the other, &c. And that after the ſaid felony and robbery committed, they 
the [aid malefadlors and felons to him the ſaid A. I. unknown, did fly, andwith- 
draw themſelves to places unknown, and are not yet apprehended: Theſe are 
therefore to command you forthwith to raiſe the power of the towns within your 
ſeveral precincts, and to make diligent ſearch therein, for the perſons above 
deſcribed, and to make freſh purſuit and hue and cry after them from town to 
town, and from county to county, as well by horſemen as by footmen; and to 
give due notice hereof in writing, deſcribing in ſuch notice the perſons and the 
offence aforeſaid, unto every next conſtable on every fide, until they ſhall come io 
the ſea ſhore, or until the ſaid malefattors and felons ſhall be apprehended; and 
all perſons whom you or any of you ſhall, as well upon ſuch ſearch and purſuit, 
as otherwiſe apprehend or cauſe to be apprehended, as juſtly ſuſpefed for having 
committed the ſaid robbery and felony, that you do carry forthwith before ſome 
one of his ſaid Majeſty's juſtices of the peace in and for the county where he or 
they ſhall he ſo apprehended, lo be by ſuch juſtice examined, and dealt withal 
according to law. And hereof fail. you not reſpeftively, upon the peril that 
Gruen under my hand and ſeal, at 
day of 


of lawful money of Great 


in the ſaid 
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IJ. Indiftment, what. 


NDICTMENT cometh of the French word enditer, and fignifieth in 
law, an accuſation found by an inqueſt of twelve or more upon their 
oath, And as the appeal is ever the ſuit of the party, ſo the indictment is 
always the ſuit of the king, and, as it were, his declaration; and the party 
who proſecutes it, is a good witnels to prove it. And when ſuch accuſation 


is found by a grand jury, without any bill brought before them, and after- 
- wards reduced to a formed indictment, it is called a preſentment; and when 
itis found by jurors returned to inquire of that particular offence only 
which is indicted, it is properly called an inguiſition. 1 Inſt. 126. 2 Hay. 


209. 


I. What offences are maifable. 


There can be-no doubt, but that all capital crimes whatſoever, and alſo all 
kinds of inferior crimes of a publick nature, as miſpriſions, contempts, diſ- 


turbances of the peace, oppreſſions, and all other miſdemeanors whatſoever 


of a publick evil example againſt the common lau, may be indicted; but no 


injuries of a private nature, unleſs they ſome way concern the king. 2 
N e eee 2 
Alſo it ſeems to be a good general ground, that wherever a fatute prohi- 


bits a matter of a publick grievance to the liberties and ſecurity of a ſubject; 


or commands a matter of publick convenience, as the repairing of the com- 
mon ſtreets of a town; an offender againſt ſuch ſtatute 1s E not 


only at the ſuit of the party grieved, but alſo by way of indictment for 


his contempt of the ſtatute, unleſs ſuch method of proceeding do manifeſt- 

ly appear to be excluded by it. Yet if the party offending hath been fined 

to the king, in the action brought by the party (as it is ſaid that he may in 
| | TITS | 


every 
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Judictment. 


every action for doing a thing prohibited by ſtatute); it ſeems queſtionah! 
whether he may afterwards be indicted, becauſe that would make him liable 
to a ſecond fine for the ſame offence, 2 Haw. 210, { 
But if a ſtatute extend only to private perſons, or if it extend to all per 
ſons in general, but chiefly concern diſputes of a private nature, as thoſe 
relating to diſtreſſes made bij lords on their tenants; it is ſaid that offer, 


againſt fuch ſtatute will hardly bear an indictment. 2 Haw. 211, 


Alſo where a ſtatute makes a new offence, and appoints a- particu}; 
method of proceeding, without mentioning an indiftment, it ſeemeth to be 
ſettled ut this day, that it wilt not. maintain an indictment. 2 Ha: 211 
Str. 679. | | 

But lord Hale diſtinguiſhes upon 


this, and ſays, that if a ſtatute protibi 


any act to be done, andi by a ſubſtantive clauſe gives a Oy by action of 
I 


debt, bill, plaint, or information, but mentions not an indictment; the 
party may be indicted upon the probibitoy clauſe, and thereupon fined; but 
not to recover the penalty; but then it ſeems the fine ought not exceed th- 
penalty; but if the act be not prohibitory, but only that if amy perſon ſhall 
do ſuch a thing, he ſhall forfeit ſo much, to be recovered by action of debt, 
hill, plaint, or information; then he cannot be indicted for it, but the pro- 
ceeding muſt be by action, bill, plaint, or information. 2 H. H. 171, | 
Alſo, where a ſtatute adds a farther penalty, to an offence prohibited hy 
the common law ; there can be no doubt, but that the offender may be Ri) 
indiQed; if the proſecutor thinks fit, at the common law. And if the in: 


dictment for'ſuch offence conclude againf rhe form of the flatute, and can- 


not tbe made good as an indictment upon the ſtatute, it ſeems to be now 

ſettled, chat it may be maintained as an indictment at common law. 2 

How. 2117. 105 | | 

A fact amounting to a felony, is not indictable as a treſpaſs, I. Rayn. 
* E E 


I. Within what time an indiftment ſhall be brought. 


By the 2 G. c. 20. All indictments upon any ſtatute penal, whereby the 


forfeiture is limited to the king, ſhall be ſued within two years after the 
offence committed: if the forfeiture is limited to the king and proſecutor, 


the ſuit ſha} be in one year; and in default thereof, the ſame ſhall be ſued 
for the king, within two years after that year ended. But where a ftatute 
limits a ſhorter time, the ſuit ſhall be brought within ſuch time limited. 

But for indictments of felonies, and other miſdemeanors where there is no 
forfeiture to the king, or to the king and proſecutor, no time is limited by 
any ſtatute, but the feveral acts of general pardon have the effect of a like 


N » * 


limitation. 
IV. How far feveral offenders or ſeveral offences may be joined in one 
"ORs indictment. | i 8 


1. If there be one offender, and feveral offences committed by him, as 
burglary andlarceny, they may be contained in one indictment, 2 H. H. 7 3 


Indictment. 

But in the caſe of K. and :Clendon, T. 4 C. 2. There was an indictment 
ſetting forth, that the defendant made an aſſault upon Sarah Beatniff and 
Elizabeth Cooper, and did them beat, wound, and evil intreat. After ver- 
gict for the king, it was moved in arreſt of judgment, thut theſe were 
two diſtinct offences, and therefore could not be laid in the ſame indict- 
ment; and of that opinion was the court, and the judgment was arreſted. 

tr. 870. 8 | 
: 2. if there be ſeveral offenders that commit the ſame offence, though in law 
they are ſeveral offences in relation to the ſeveral offenders, yet they may be 
coined in one indictment, as if ſeveral commit a robbery, or burglary, or 
murder. 2 H. H. 175. 

3. And ſo it is, though the offences are of /everal degrees, but dependant 

one upon another, as the principal in the firſt degree, and the principal in 
the ſecond degree, to wit, preſent, aiding, and abetting the principal, and 
acceſſary before or aſter. 2 H. H. 178. 

Alſo- ſeveral perſons may be indicted in the ſame indictment for ſeveral 
offences of the ſame nature, as for keeping diſorderly houſes; but the indict- 
ment ought to ſet forth that they ſeverally did ſo. 2 H. H. 17g. 4128 

And this is only to be underſtood where the offences may be joint, as in 
extortion, maintenance, receiving ſtolen goods, and the like; and not where 
the offence is a ſeparate act in each, as in the cafe of K. againſt Philips and 
others, M. 5 G. 2. Six were indicted in one indictment for perjury, and four 
of them pleading, were convicted. It was moved in arreſt of judgment, 
that the crime of perjury is in its nature ſeveral, and two cannot be indicted 
together. And by the court, There may be great inconveniencies if this 
is allowed; one may be deſirous to have a certiorari, and the other not; the 
jury on the trial of all, may apply evidence to all, that is but evidence 
againſt one: And they cited a caſe, . 6 Au. Q. againft Hodg /ou and others, 
where two were indicted for being ſcolds, and compared to barratry, and it 
my held not to lie. And in the principal caſe judgment was arreſted. 
tr. 021. | | 

In like manner, E. 11 C. K. e Weſton and others. There was an in- 
dictment againſt fix jointly and ſeverally for exerciſing a trade; and quaſh- 
ed, becauſe there ought to be diĩſtinct indictments. Str. 623. VR 

5. Larcenies committed of feveral things, though at. /everal times, and 
From ſevera] perſons, may be joined in one indictment. 2. H. 173. 


V. Whether the grand. jury may :examine witneſſes againſi the king. 


Lord Hale ſays, that the grand jury at the aſſizes or ſeſſions ought only to 
hear the evidence for the king, and in caſe there be probable evidence, they 
ought to find the bill, becauſe it is but an aecuſation, and the party is to be 
put on his trial afterwards. 2 H. H. 157. | 

Which doctrine is alſo laid down by 00 
the earl of Shaftſbury, St. Tr. V. 3. p. 415. OBS Ru 

But the learned Editor of Hal's Hier, obſerves upon this, that Sir Jahn 
Haules in his remarks on the ſaid caſe, &. Tr. V. 4. p. 189, unanſwerably 
ſhews, that a grand jury ought to have the fame. perſuaſion of the _ 


ief juſtice Pemberton in the caſe of. 
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certiorari, it is more full and explicit, as follows: 2 H. H. 166. 
Dublin. A the general quarter-ſeſſions of the peace holden at Kilmainham 
firſt year of the reignof our ſovereign lord George the third of Great Britain, 


In dictment. 


the indictment as a petty jury, or a coroner's inqueſt; for they are (ory 
to preſent the truth, and nothing but the truth. 
And lord Coke ſays, that ſeeing indictments are the foundation of all, and 
are commonly found in the abſence of the party accuſed, it is neceſſary there 
ſhould be ſubſtantial proof. 3 Inſt. 25. n 


VI. How many witneſſes are reguiſite to an indictment. 


An indictment may be found upon the oath of one witneſs only, unleg 
it be for high treaſon, which requires two witneſſes. 2 Haw. 256. And 
unleſs, in any inſtance, it be otherwiſe ſpecially directed by act of parlia- 
ment. 5 


VII. Whether the grand jury may find an indiement ſpecially. 


It ſeems to be generally agreed, that the grand jury may not find part of 
an indictment to be true, and part falſe; but muſt either find a true bill or 
ignoramus for the whole; and that if they take upon them to find it ſpecially, 
or conditionally, or to be true for part only, and not for the reſt, the whole 
is void, and the party cannot be tried upon it, but ought to be indicted + 
new. 2 Haw. 210. | 


VIII. Indiftment to be in Engliſh. 


All indictments, informations, inquiſitions, and preſentments, Thall be 
in Enghſh, and be written in a common legible hand, and not court hand; 
on pain of 500. to him that ſhall ſue in three months. 11 Geo. 2. cap. 6. 


IX. Form of an indictment. 


In order to underſtand this matter rightly, it is judged requiſite firſt to 
inſert the intire form of an indictment, and then to take it in pieces, and 
explain the ſeveral parts of it in their order. 

The inſtance which is choſen is on the ſtatute of ſtabbing. 1 J. c. 8. 

The caption of the indictment is no part of the indictment itſelf, but is 
the ſtyle or preamble, or return that is made from an inferior court to a ſu- 
perior, from whence a certiorari iſſues to remove; or when the whole record 
is made up in form; for whereas the record of the indictment, as it ſtands 
upon the file in the court where it is taken, is only thus, The jurors for our 
lord the king upon their oath preſent; when this comes to be returned upon a 


in and for the county aforeſaid, the ſeventh day of April in the 


France, and Ireland, king, defender of the faith, and fo forth, Before & P. 
and K. P. eſquires, and others their aſſociates, juſtices of our ſaid lord the fing: 
M ned to keep the peace of our ſaid lord the king in the ſaid county, and alſo 

| | 10 


In dictment. 


„ bear and determine divers felonies, treſpaſſes, and other miſdemeanors in the 
faid county committed by the oath of — good and lawful men of the county 
Yforeſaid, ſworn and charged to inquire for our ſaid lord the king, and for the 
body of the county aforeſaid, it is preſented, 

That John Armſtrong late of in the county aforeſaid, yeoman, not 
having God before his eyes, but being moved and ſeduced by the inſtigation of the 
gevil, on the thirtieth day of March in the firſt year of the reign of our ſaid 
wereign lord George the third of Great Britain, France, and Ireland, king, 
defender of the faith, and ſo forth, at the hour of nine in the afternoon of the 
ſame day, with force and arms, at aforeſaid in the county aforeſaid, in 
and upon one George Harriſon in the peace of God and of our ſaid lord the king 
then and there being (the aforeſaid George Harriſon not having any weapon 
then drawn, nor the aforeſaid George Harriſon having firſt tricken the ſaid 
John Armſtrong) felontouſly did make an aſſault; and that the aforeſaid John 
Armſtrong, with a certain drawn ſword, of the value of five ſhillings, which 
he the ſaid John Armſtrong in bis right hand then and there had and held, the 
ſaid George Harriſon in and upon the right fide of the belly near the ſort 
ribs of him the ſaid George Harriſon (tbe aforeſaid George Harriſon as 1s a- 
fireſaid then and there not having any weapon drawn, nor the aforeſaid George 
Harriſon then and there having firft firicken the ſaid John Armſtrong) then 
and there feloniouſiy did ſtab and thruſt, giving unto the ſaid George Har- 
riſon then and there with the ſword aforeſaid, in form aforeſaid, in and upon 


the right fide of the belly near the ſhort ribs of him the ſaid George Harriſon, . 


one mortal wound of the breadth of one inch, and of the depth of nine incbes; 
of which ſaid mortal wound, he the ſaid George Harriſon then and there in- 
= /antly died: And ſo the jurors aforeſaid upon their oath aforeſaid do ſay, that 

the ſaid John Armſtrong him the ſaid George Harriſon on the aforeſaid thir- 
eth day of March in the year aforeſaid, at 


atute in ſuch caſe made and provided. 


Dublin] The name of the county muſt be in the margin, or repeated in 


| the bedy of the caption. 2 H. H. 166. 


At the general quarter-ſeſſions of the peace] The court where the indictment 


is made, muſt be expreſſed; otherwiſe the caption is erroneous. 1 H. H. 


166. 2 Haw. 252. 


Holden at in and for the county aforeſaid] It muſt appear where the 
(eons was held; and that the place, where it was held, is within the extent 


| of the commiſſion, 2 H. H. 166. 


The ſeventh day of April in the firſt year of the reign of our ſovereign lord 
George the third ] It hath been adjudged, that if the caption of the indict- 
| _ deſcribe the ſeſſions holden in the time paſt, and not in the time pre- 
bent; or as holden on ſuch a day in ſuch a year of the king, without aſcer- 


= what king, it is inſufficient. But it ſeems to be agreed, that it is 
cient to expreſs the year of the king, without adding that of our lord. 


2 Haw, 255, 
The 


aforeſaid in the county afore- 
ſaid, in manner and form aforeſaid, feloniouſly did kill; againſt the peace of our 
ſaid lord the now king, his crown and dignity, and againſt the form of the. 
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Indic ment. 


The ſeventh day] Figures to expreſs numbers are not allowable. in an in. 
dictment; but numbers muſt be expreſſed in words. 2 H. H. 170. C. ir 
109, Andr. 137. H. 11 G. 2. K. and Haddock. Or at leaſt in Roman nu. 


merals, Str. 201. H. 6 C. K. and Philips. 


Before J. P. and K. P. eſquires, and others thetr aſſociates] It is not neceſſary 
to name all the juſtices, but only ſo many as are enabled to hold a ſeſſions, 
and the reſt may be ſupplied by the words and others therr aſſociates. 2 H. 
H. 166. 

And altho' no ſeſſions can be held without one of the juſtices being of the 
guorum, yet in the caption there need not be any mention which of them, 
or whether of them, are of the quorum, for it is ſufficient if de fats the ſeſ. 
ſions be held before him or them that are of the quorum, altho' not ſo men- 
tioned, and ſo is the uſual courſe. 2 H. H. 167. 


And alſo to hear and determine, &c.] Theſe words are neceſſary, becauſe 
without this clauſe (by the commiſſion) they cannot proceed by indictment, 
2 H. H. 166. Str. 442. 


By the oath] If the caption coneludes that 17 is preſented without ſaying on 
their oath, it ſhall be quaſhed; for their preſentment muſt be upon oath, and 
ſo returned, 2 H. H. 168. 


Zy the oath of ———] It muſt name the jurors that preſented the offence; 
and therefore by the oath of A. B. C. D. and others, is not good; for it may 
be the preſentment was by a leſs number than 1 2, or that ſome one of them 
was incapacitated who might influence all the reft, as for inſtance a perſon 
outlawed; in which caſe the indictment may be quaſhed by plea. 2 ZE, 


167. 


Good and lawful men of the county aforeſaid] Theſe words alſo, lord Halt 
ſaith, are neceſſary. 2 H. H. 167. But Mr. Hawkins lays, they have been 
often over-ruled; becauſe all men ſhall be intended to be honeſt and lawful, 


till the contrary appear. 2 Haw. 215. 


Sworn and charged to inquire for our ſaid lord the king, and for the body of 
the county aforeſaid] Theſe words alſo ſeem requiſite to be inſerted. 2 H. H. 
167. But yet do not ſeem to be abſolutely neceſſary. L. Raym. 710. 


It is preſented; that John Armſtrong, late of ———n. the county aforeſaid, 
yeoman] The name of the party indicted regularly ought to be inſerted, and 
inſerted truly in every indictment. 2 H. H. 175. | 

But the inhabitants of a pariſh: may be indicted for not repairing the hight 
way, although no perſon is particularly named. Mood. b. 4. c. 5. 

It is ſaid that no perſon indiRed can take any advantage of a miſtaken 
furname in the indictment, notwithſtanding ſuch ſurname hath no manner 
of affinity with its true one, and he was never known by it. 2 Haw. 230 
1, 2, 3. 2 H. H. 176. * Pur 


Indickment. 


: 


But the miſtake of the chriſtian name is pleadable, and the party ſhall be 


* 


diſmiſſed from that indictnient. 2 H. H. 146. | 

But the ſafeſt way is to allow his plea of miſnomer, both as to his ſurname 
and as to his chriſtian name, for he that pleads mi/nomer of: either, muſt in 
the ſame plea ſet forth what his true name is, and then he concludes himſelf, 
and if the grand jury be not diſcharged, the indictment may preſently be 


amended by the grand jury, and returned according to the name he gives 
himſelf, 2 H. H. 176. | 


Alſo an indictment naming the defendant by two chriſtian names is not 


good, L. Raym. 562. © ee 6s 
If the county is in the margin, and the indictment ſets forth the fact to 
be done at ſuch a place in the county aforeſaid, it is good, for it refers to the 
county in the margin; but if there be two counties named, one in the mar- 
gin, and another in the addition of any party, or in the recital of an act of 
arliament, the fact laid at ſuch a place in the county aforeſaid, vitiates the 
indictment, becauſe two counties are named before, and therefore it is un- 
certain to which it refers. Crown Cir. 115, 116. (TS 
By the 1 H. 5.c. 5; In all indictments on which proceſs of outlawry lieth, 
to the names of the defendants additions ſhall be made of their eſtate, or 
degree, or miſtery, and of the towns, or hamlets, or places, and counties 
where they were or be converſant. 5 V4 Nn 
But altho the defendant be indicted by a wrong name or addition, or with 
no addition, yet if he appear, and plead not guilty, without taking advan- 
tage of that defect, he ſhall never alledge the m7/nomer or want of addition 


to ſtop his trial or judgment; for by ſuch his appearance, and pleading to 


iſſue, the indictment is affirmed, and the i nomer or want of addition ſalved. 

And if ſeveral perſons be indicted for one offence, iſnomer or want of 
addition of one, e the indictment only againſt him, and the reſt 
fall be pur to anfier; lf be) are in. Jen as fever indidtments, 2 f, 
Ald it is the common practice, where an indictment is inſufficient, while 
the grand jury is before the court, to amend it by their conſent, in a mat- 
ter of form, as the name or addition of the party, or the like. 2 Haw. 
Me baving God before his eyes, but being moved and ſeduced by the inſti- 
gation of the devil] I do not find it aſſerted by any authority, that theſe 
words are neceſſary in an indictment. 


* 


Orthe thirtieth day A March in the firſt year of the reign, &c.] No indict- 
ment can be good, without preciſely ſhe ing a certain day of the material 
facts alledge. in it. 2 Hazy: 3s HHH 1999 S507 03 thr, 1 758 

And if the offence be done in the night, before midnight, the indictment 
ſhall ſuppoſe it to be done in the day before; and if it happen after mid- 
night, then it muſt ſay; it was done that day after. Lamb. 492. | 
And altho' the day be inſerted, yet if the year is not likewiſe inſerted, the 
indictment is nfufitient” 2. M. H. ß. | | 
2 ut where an indictment charges a man with a bare omiſſion, as the not 
couring ſuch a ditch, it is ſaid, that it needs not ſhew at any time. 2 
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guilty pleaded, if the tact be proved at ſome other place-in the ſame coun- 


the vill where the offence was committed muſt be alledged 


India ment. 


It is moſt regular to ſet forth the year, by . the year of the king. 
yet this may be diſpenſed with for ſpecial reaſons, if the very year be other. 
wile ſufficiently expreſſed. 2 Hau. 235. 

And if it ſay, on ſuch a day laſt paſt, without ſhewing in what year, that 
is good enough; for the certainty may be found out by the ſtyle of the fel. 
ſions. Lamb. 491. E 1 

Eut tho' the day or year be miſtaken in the indictment, yet if the of 
ſence were committed in the ſame county, tho” at another time, the offender 
ought to be found guilty ;, but then it may be requiſne, if any eſcheat or 
forfeiture of land be conceived in the caſe, for the petit jury to find the true 
time of the offence committed; and therefore it is beſt in the indictmentsto 
ſet down the times as truly as can be, tho' it be not of abſolute neceſſty to 


the defendant's conviction. 2 H. H. 10. 
And this the rather, becauſe the jury are to find the indictment upon their 
. > ns EL Se . 5 
Upon which ground, namely, becauſe the jury are ſworn to preſent the 
truth, it is beſt to lay all the facts in the indichment as near to the truth a; 
may be; and not to ſay, in an indictment for a ſmall aſſault (for inſtance), 
wherein the perfon aſſaulted received little or no bodily hurt, that ſuch x 
one with ſwords, ſtaves, and piſtols, beat, bruiſed, and wounded him, ſo tha 
his life was greatly diſpaired ; nor to ſay in an indictment for an highway 
being obſtructed, that the king's ſubjects cannot go thereon, without manifef 
danger of their lives; and the like. Which kind of words, as they are hot 
at all neceſſary, ſo they may ſtagger an honeſt man upon his oath, to find 
the fact as ſo laid. REF ed I Et F 


At the hour of nine in the afternoon of the ſame day] It is not 


eceſſary to 
mention the hour, in an indictment. 2 Haw. 233. 


Mtb farce and arms] By the 3 H. 8, c.8. (in England) It is enadted, 
that whereas it had been commonly uſed in indictments, to put in the fame 
the words vi & armis, and in divers of the ſame indictments to declare the 
manner of the force and arms, viz. Baculis, cultellis, arcubus, & ſapittis, 
or ſuch like, where in truth the parties had no manner of ſuch weapons at 
the time of the offence committed; therefore for the future, theſe words, 
or ſuch like, ſhall not of neceſſity be put in any inquiſition or indictment. 
But yet were ſuch words are proper and pertinent, it is ſafe and adviſable 
to inſert them, if it be to no other purpoſe than to aggravate the offence. 2 
Han. 242. 8 | „ 


9 - aforeſaid iu the county aforeſaid] No indictment can be good, 
without expreſly ſhewing ſame place wherein, the offence was committed, 
which muſt appear to have been within the juriſdiction . of the court. 2 


Haw. 236. SLE Th, ad 1 Nur en cel 45, 5 N 
But a miſtake of the place will not be material upon the evidence, on not 


. 
* * 1 
[ T3 13 


ry.” '2 Hay. S392 30020 49% 217 1: 26y. botwtnind vel ad; fodvic ix: 
And it is not ſufficient that the county be expreſſed in the margent, but 
to be in, the 

County 


9 
2 6.4 


Indictment. 


county na Ar ot Kees 4 
ſufficient where but one county is named before, but to be uncertain where 
a county is named in the body of the indictment different from that in the 
margent. 2 Haw. 220. 2 H. H. 180. "i 


In and upon one George Harriſon] Wherever the perſon injured is known 
to the jurors, his name ought to be put in the indictment. 2 Haw. 232. 

But if they know not his name, an een the murder of a perſon 
unknown, or for ſtealing the goods of a perſon unknown, is good. 2 H. H. 


181. | | BED 
Alſo there is no need of an addition of the perſon upon whom the offence is 


committed, unleſs there be a plucality of perſons of the ſame name; neither 
then is it eſſential to the indictment, though ſometimes it may be convenient 


for diſtin tion ſake to add it. 2 . ia. 


In the peace of God, and of our ſaid lord the king, then and there being] It is 
uſual to alledge this, but not neceſſary, and poſſibly not true, for he might 
be breaking the peace at the time. 2 H. H. 186. 


Me aforeſaid George Harriſon not paving any weapon then drawn, nor the 
aforeſaid George Harriſon having fin ftricken the ſaid John Armſtrong] An 
indictment grounded upon an offence made by act of parliament, muſt by 
expreſs words bring the offence within the ſubſtantial deſcription made in the 
act of parliament ; and thoſe circumſtances mentioned in the ſtatute to make 
up the offence, ſhall not be ſupplied by the general concluſion againft the 
form of the ſtatute. 2 H. H. 170. | | 
And ſo it is, if an act of parliament ouſt clergy in certain caſes, as murder 
of malice forethought, robbery im or near the highway, though the offences 
themſelves were at common law, yet becauſe at common law within clergy, 
they ſhall not be ouſted of clergy, though convicted, unleſs theſe circum- 
ſtances, as of malice ſorethought,* or near the highway, be expreſſed in the in- 
dictment, 2 H. H. 170. N | 

But there is no neceſſity in an indictment on a public ſtatute, to recite ſuch 
ſtatute; for the judges are bound ex officio to take notice of all public ſta- 
„ | 

Yet if the proſecutor take upon him to recite it, and materially vary from 
a ſubſtantial part of the purview of the ſtatute, and conclude againſt the 
form of the Rlatute aforeſaid, he vitiates the indictment. 2 Haw. 246. 

Alſo it ſeems to be generally agreed, that a miſrecital of the place or day 
at which the parliament was holden, vitiates an indictment. 2 Haw. 246. 

And it hath been adjudged, that a miſrecital of the title of a ſtatute is 


fatal. 2 Haw 247. 
But there is no need to alledge in an indictment, that the defendant is not 


within the benefit of the proviſoes of the ſtatute; although the ſame may 
neceſſary in a conviclion: for ſince no plea can be admitted to a conviction, 
and the defendant can have no remedy againſt it, but from an exception to 
ſome defect appearing in the face of it, and all the proceedings are in a ſum- 
1040 manner, it is but reaſonable that ſuch a conviction ſhould have the 

igheſt certainty, 2 Haw. 250. 2 H. H. 170, 1. 
G g g 2 Feloniouſiy 


med in the margent, or, in the county aforeſaid, which ſeems to be 
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Indictment. 


 Feloniouſly did make an aſſault] There are ſeveral words of art which the 


law hath appropriated for the deſcription of the offence, which no circum. 
locution will ſupply : as felonrouſly, in the indictment of any felony ; Buy. 
glariouſly, in an indictment of burglary ; and the like. 2 H. H. 184. 

And if a man be indicted that he fole, and it is not ſaid feloniouſly, this 


indictment imports but a treſpaſs. 2 H. H. 172. | 


With a-certain drawn Noord] Yet if the par ty were killed with another 
weapon, it maintains the indictment; but if it were with another kind of 


death, as poiſoning, or ſtrangling, it doth not maintain the indictment upon 
evidence. 2 H. H. 185. 


Of the value of five ſhillings] Regularly it ought to ſet forth the price of 
the ſword or weapon, or elſe ſay of no value; for the weapon is a deodand 
forfeited to the king, and the townſhip ſhall be charged for the value, if 
delivered to them; but this ſeems not to be eſſential to the indictment. 


2 H. H. 185. 


Which he the ſaid John Armſtrong in his right hand then and there had and 
held] It muſt ſhew in what hand he held his ſword. 2 H. H. 185. 


In and upon the right fide of the belly near the ſhort ribs of him the ſaid George 
Harriſon] There muſt be a certainty of the offence committed, and nothing 


material ſhall be taken by intendment or implication ; but the ſpecial man- 
ner of the whole fact ought to be ſet forth with certainty. 2 Haw. 225, 
227. 5 | | 4 

And therefore in the caſe of murder, it ought to ſhew in what part of the 
body the perſon was wounded : and therefore if it be on his arm, or hand, 
or ſide, without ſaying whether right or left, it is not good. 2. H. H. 185. 

If theft be alledged in any thing, the indictment muſt ſet forth the value 
of the thing ſtolen ; that it may appear, whether it be grand or petty lar- 
ceny. 2473. Fr. | | 

In like manner, an indictment that the defendant took and carried away 
ſuch a perſon's goods and chattels, without ſhewing what in certain, as one 
horſe, one cow, is not good. 2 H. H. 182. 

An indictment that the defendant is a common highwayman, a common 
defamer, a common diſturber of the peace, and the like, is not good ; be- 
cauſe it is too general, and contains not the particular matter wherein the 
offence was committed. 2 H. H. 182. | 

In like manner an indictment for divers ſcandalous, threatning, and con- 
temptuous words, ſpoken of a juſtice of the peace, is not good, but ought 
to ſet forth the words in ſpecial. Sr. 699. 3 

An indictment for diſobeying an order of juſtices, muſt find poſitively, 
that ſuch an order was made, and not by way of recital, hat whereas —— 
L. Raym. 1363. tired rs This | | . a ; 

But in an indictment on a conviction, it is not neceſſary to ſet forth the 
conviction at large, but only ſhortly, that ſuch a one was before ſuch = 

| : | u 


IJIndictment. 
{ach juſtices convicted, according to the form of the ſtatute, and thereupon 
a warrant was iſſued, &c. L. Raym. 1196. 


Then and there feloniouſly did ſtab and thruſt] In an indiQment it is beſt, 


and often neceſſary, to repeat the time and place, to the ſeveral parts of the 
fact. 2 H. H. 178. 

Thus in an indictment of murder or manſlaughter, as well the day and 
place of the ſtroke, or other act done, as of the death, muſt be expreſſed; 
the former, becauſe the eſcheat or forfeiture of lands relates thereto; the 
latter, becauſe it muſt appear, that the death was within the year and day 
after the ſtroke. 2 H. H. 179. 


One mortal wound of the breadth of one inch, and of the depth of nine inches] 
Regularly the length and depth of the wound is to be ſhewed ; but this is 
not neceſſary in all caſes, as namely, where a limb is cut off; ſo it may be 
alſo a dry blow. 2 H. H. 186. 

But though the manner and place of the hurt and its nature be requiſite, 
as to the formality of the indictment, and it is fit to be done as near the truth 
as may be; yet if upon evidence it appear to be another kind of wound in an- 
other place, if the party died of it, it is ſufficient to maintain the indictment. 
2 H. H. 186. | | 


Againſt the peace of our ſaid lord the king] An indictment without con- 
cluding againſt the peace, is inſufficient, though it be but for uſing a trade 
not having been an apprentice ; for every offence againſt a ſtatute 1s againſt 
the peace, and ought ſo to be laid. 2 H. H. 188. 


Allo an indictment that concludes againſt the peace, and faith not of our 


brd the king, is inſufficient. 2 H. H. 188. 


His crown and dignity] An indictment need not conclude againſt his crown 
and dignity, though it be uſual in many indictments. 2 H. H. 188. 


And againſt the ford of the ſtatute in ſuch caſe made and provided) Regu- 
larly, if a ſtatute only make an offence, or alter an offence from one crime 
to another, as making a bare miſdemeanor to become a felony, the indict- 
ment for ſuch new made offence, or new made felony, muſt conclude againſt 
the form of the ſtatute, or otherwiſe it is inſufficient. 2 H. H. 192. 

But if a man be indicted for an offence, which was at common law, and 
concludes againſt the form of the ſtatute, but in truth it is not brought by 


the indictment within the ſtatute, it ſhall be quaſhed, and the party ſhall not 


be put to anſwer it as an offence at common law. 2 H. H. 171. 

And if an offence were felony at common law, but a ſpecial act of parlia- 
ment qufts the offender of ſome benefit that the common law allowed him, 
when certain circumſtances are in the fact ; though the body of ſuch indict- 
ment muſt expreſs thoſe circumſtances, according as they are preſcribed in 
the ſtatute, yet the indiftment need not conclude againſt the form of the ſta- 
tute : Thus on the ſtatute of the 8 El. c. 4. in caſe of pick-pockets, the body 
of the indictment muſt bring them within the expreſs purview of the ſtatute, 


0! otherwiſe they ſhall have the benefit of clergy ; but it need not War 
| ainſt 
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| by civil bill as ſmall debts are recovered, with coſts of ſuit. 


Indicinent, 


againſt the form of the ſtatute, neither is it uſual in ſuch c F 
felony before, and the ſtatute doth not give a new l 50 1 * 
to be a crime of another nature, but only takes away clergy. Fut Ins 1 
ſhould conclude in ſuch caſe againſt the form of the ſtatute, it a * Fir 
tiate the indictment, but would be only ſurpluſage. 2 H. H. x 90. "OY 
If an act of parliament, making an offence, be but temporar and made 
perpetual by another ſtatute, the indictment concluding ama the form or 
the fatute, is good. 2 H. H. 173. 4 
It the former ſtatute be diſcontinued, and revived by another ſtatute the 
beſt way is to conclude againſt the form of the Aatures ; though there is 000 
opinion, that it is good enough to conclude againſt the form of the firſt far. 
2 H. H. 173. | 1 8 
If one ſtatute be relative to another, as where the former makes the of 
fence, the latter adds a penalty; the indictment ought to conclude againſt 
the form of the ſtatutes. 2 H. H. 173. 


X. Charges of an indiftment. 


By the 4 Ann. cap. 10. No fees ſhall be demanded or received from any 
perſons againſt whom any indictment ſhall be preferred and returned Jp. 
ramus by the grand Jurys for drawing or ingroſſing of ſuch indictment, or 
for the juries verdict of Ignoramus thereon. / 1. | 

And if any ſheriff, ſub-ſheriff, clerk of the crown or peace, judges clerk 
or other perſon, ſhall demand or take from any perſon againſt whom any 
indictment ſhall be preferred on which an /pnoramus ſhall be found, or from 

any other on his or her behalf, any money or other reward for the drawing 
or ingroſſing ſuch indictment, or for ſuch verdict of Ignoramus, every per- 
ſon fo offending, ſhall for every offence forfeit twenty pounds, the one 
moiety thereof to be to the Queen, and the other moiety to them that will 
ſue for the ſame in any court of record within their reſpective limits, &. 

Provided, that nothing herein contained ſhall extend to any indictments 
for treaſon, miſpriſion of treaſon, felony, or premunire. /. 2. 

And by the 3 Geo. 2. cap. 9. No fee ſhall be taken by any ſheriff, ſub- 
ſheriff, clerk of the crown, clerk of the peace, their deputies, or other 
perſon, for any bill or judgment returned Ignoramus by the grand jury, 
from any perſon as to whom the ſame ſhall be fo returned, or for any re- 
cognizance, diſcharge, or on any pretence relating to ſuch bill, judgment, 
or recognizance, or diſcharge. /. 2. | 

And if any perſon ſhall offend herein, they ſhall forfeit to the party ag- 
ieved 201. to be recovered by action of debt in any of the four-courts, or 


For the drawing of indictments for other mi'demeanors, not being treaſon 


or felony, no fee 1s limited by any ſtatute ; and therefore the ſame depend 
eth upon the cuſtom and ancient uſage, | 


6 Conditicn 


Ju dic ment. 


condition of a recognizance to prefer a bill of indictment. 


HE condition of this recognizance is ſuch, That if the abovebound A. I. 
ſhall perſonally appear at the next general quarter ſeſſions of the peace to 
Men at 
4% of indiciment againſt A. O. late of ———— yeoman, for, the felonious 
raking and carrying away of be property of ———— and ſhall 
then and there give evidence concerning the ſame, 10 the jurors who ſhall in- 
quire thereof on the part of our ſaid lord the xing: Aud in caſe the ſame be 
found 1 true bill, Then if the ſaid A. I. all perſonally appear before the ju- 
ho ſhall paſs upon the trial of the faid A. O. and give evidence upon the 


rors W ; 
ſaid indiłiment, and not depart without leave of the court, Then this recogut- 


zance to be void. 


Condition of a recognizance to anſwer to an indictment. 


HE condition of this recognizance is ſuch, That if the abovebound A, O. 
1 hall perſonally appear at the next general quarter ſeſſions of the peace to 
be holden at in and for the ſaid county, then and there to anſwer to 
an indidment to be preferred againſt him by A. I. of — — yeoman, for af- 
faulting and beating him the ſaid A. 1. and not depart without feave of the court, 
Then this recognizance to be void. 8 


Jufants, _ 


Nan infant, or minor, is meant any one who is under the age of 2x 
years. i Inſt. 2. | „ 

2. It is ſaid, generally, that thoſe who are under a natural diſability of diſ- 
tinguiſhing between good and evil, as infants under the age of 14 years, 
which is called the age of diſcretion, are not puniſhable by any criminal pro- 
ſecution whatſoever. But this muſt be underſtood with ſome allowance; 
for if it appear by the circumſtances, that an infant under the age of diſcre- 
tion, could diſtinguiſh between good and evil, as if one of the age of nine 
or ten years, kill another and hide the body, or make excuſes, or hide him- 
ſelf, he may be convicted and condemned, and forfeit as much as if he were 
of full age: but in ſuch. caſe the judges will in prudence reſpite the execu- 
tion, in order to get a pardon ; and it is faid, that if an infant apparently 
wanting diſcretion, be indicted and found guilty of felony, the juſtices 
themſelves may diſmiſs him, without a pardon. And in general it muſt be 
left to the diſcretion of the judge, upon the circumſtances of the cafe, how 
far an infant, nnder that age, is capax doli, or hath knowledge to diſcern 
betwixt good and evil. Hale's Pl. 43. 1 Haw. 2. I H. H. 18. 

A remarkable inſtance of this kind, we have in the caſe of William York. 
At Bury ſummer aſſizes 1748, William York, a'boy of ten years of age, was 
convicted before lord chief juſtice Willes for the murder of a girl of mo 
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In dictment. 
five years of age; and received ſentence of death. But the chief juſlice 
out of regard to the tender years of the priſoner, reſpited execufſ, 
till he ſhould have an opportunity of taking the opinion of the reg 
of the judges, whether it was proper to execute him or not, upon th. 
ſpecial circumftances of the caſe ; which he reported to the judges 3 


_ follows. 


The boy and girl were pariſh children, put under the care of a pariſhic. 
ner, at whoſe houſe they were lodged and maintained, On the day the 
murder happened, the man of the houſe and his wife went out to their 
work early in the morning, and left the children in bed together. When 
they returned from work, the girl was miſſing ; and the boy being aſked 
what was become of her, anſwered, that he had helped her up, and Put on 
her cloaths, and that ſhe was gone he knew not whither. Upon this, tric 
ſearch was made in the ditches and pools of water near the houſe, from a 
apprehenſion that the child might have fallen into the water. During this 
ſearch, the man under whoſe care the children were, obſerved that a heap 
of dung near the houſe had been newly turned up. And upon removing 


the upper part of the heap, he found the body of the child, about a foot' 


depth under the ſurface, cut and mangled in a moſt barbarous and horrid 
manner. 3 

Upoh this diſcovery, the boy, who was the only perſon capable of com- 
mitting the fact, that was left at home with the child, was charged with the 
fact, which he ſtifly denied. When the coroner's jury met, the boy was 
again charged, but perſiſted ſtill to deny the fact. At length, being cloſely 
interrogated, he fell to crying, and ſaid he would tell the whole truth, He 
then ſaid, that the child had been uſed to foul herſelf in bed; that ſhe did 
ſo that morning (which was not true, for the bed was ſearched and found to 
be clean) ; that thereupon he took her out of the bed, and carried her to the 
dung heap; and with a large knife, which he found about the houſe, cut 
her in the manner the body appeared to be mangled, and buried her in the 
dung heap ; placing the dung and ſtraw that was bloody under the body, 
and covering it up with what was clean; and having ſo done, he got water 
and waſhed himſelf as clean as he could. 8 
The boy was the next morning carried before a neighbouring juſtice, 
before whom he repeated his confeſſion, with all the circumſtances he had 
related to the coroner and his jury. The juſtice very prudently deferred 
proceeding to a commitment, till the boy ſhould have an opportunity of 
recollecting himſelf. Accordingly he warned him of the danger he was in, 
if he ſhould be thought guilty of the fact he ſtood charged with, and ad. 
moniſhed him not to wrong himſelf; and then ordered him into a room, 
where none of the crowd that attended ſhould have acceſs to him. When 
the boy had been ſome hours in this room, where victuals and drink were 
provided for him, he was brought a ſecond time before the juſtice, and 
2 he repeated his former confeſſion: Upon which he was committed to 
gaol. | 85 3 

On the trial, evidence was given of the declarations before mentioned to 
have been made before the coroner and his jury, and before the juſtice ; 


and of many declarations to the ſame purpoſe, which the boy made to 


other people after he came to gaol, and even down to the day of his trial, 


For he :conftantly told the ſame ſtory in ſubſtance, commonly adding * 


Infants. 


the devil put him upon committing the fact. Upon this evidence, with 


ſome other circumſtances tending to corroborate the confeſſion, he was con- 


"_ this report of the chief juſtice, the judges having taken time to 
conſider of it, unanimouſly agreed, 1. That the declarations ſtated in the 
report were evidence proper to be left to the jury. 2. That ſuppoſing the 
boy to have been guilty of this fact, there are ſo many circumſtances ſtated 
in the report, which are undoubtedly tokens of what lord chief juſtice Hale 
ſomewhere calleth a miſebie vous diſcretion, that he is certainly a proper ob- 
ject for capital puniſhment, and ought to ſuffer. For it would be of very 
dangerous conſequence to have it thought, that children may commit ſuch 
atrocious crimes with impunity. 
There are many crimes of the moſt heinous nature, ſuch as in the pre: 
| ſent caſe the murder of young children, poiſoning parents or maſters, burn- 
ing houſes, and the like, which children are very capable of committing, 
and which they may in ſome circumſtances be under ſtrong temptations to 
commit; and therefore, tho? the taking away the life of a boy of ten years 
old may favour of cruelty, yet as the example of this boy's puniſhment 
may be a means of deterring other children from the like offences, and as 
the ſparing this boy merely on account of his age will probably . have a 
quite contrary tendency, in juſtice to the publick, the law ought to 
take its courſe, unleſs there remaineth any doubt touching his guilt. 
In this general principle all the judges concurred. But two or three of 
them, out of great tenderneſs and caution, adviſed the chief juſtice to ſend 
another reprieve for the priſoner ; fuggeſting, that it might poſſibly appear 
on further inquiry, that the boy had taken this matter upon himſelf, at the 
inſtigation of ſome perſon or other, who hoped by this artifice to ſcreen the | 4 
real offender from juſtice. Accordingly, the chief juſtice did grant one or - 
two more reprieves; and deſired the juſtice who took the boy's examinati- f 
on, and alſo ſome other perſons in whoſe prudence he could confide, to 
make the ſtrifteſt inquiry they could into the affair, and make report to 
him. | | 
At length, he receiving no further light, determined to ſend no more re- 
prieves, and to leave the priſoner to the juſtice of the law at the 
expiration of the laſt. But before the expiration of that reprieve, ex- 
ecution was reſpited till further order, by warrant from one of the ſecreta- 
ries of ſtate. And at the ſummer aſlizes 1757, he had the benefit of his 
majeſty's pardon, upon condition of his entring immediately into the ſea 
eve c | | | 
3- But within ſeven years of age, there can be no guilt whatſoever of any Under ft 
capital offence : the infant may be chaſtized by his parents or tutors, but 
cannot be capitally puniſhed, becauſe he cannot be guilty ; and if he be in- 
| 1 fuch an offence as is in its nature capital, he muſt be acquitted. 
1 H. H. 19, 20. | 
4. An infant under 14, is preſumed by law unable to commit a rape, Committing a 
and therefore it ſeems cannot be guilty of it; and though in other felonies rape. 
malitia ſupplet ætatem in ſome caſes, yet it ſeems as to this fact the law pre- 
him impotent, as well as wanting diſcretion. 1 H. H. 630. 
5. An infant may be guilty of forcible entry, in reſpect of perſonal actual pr. entry. 
violence. 1 Haw, 147. And the {ullices may fine him therefore: But yet 
h it 


Infants. 


it ſhall be good diſcretion in the juſtices of the peace, to forbear the impri. 


ſonment of ſuch infant. Dalt. c. 126. | 
Becauſe it is ſaid, that he ſhall not be ſubject to corporal puniſhment, 
force of the general words of any ſtatute, wherein he 1s not expreſly named 
1 Haw. 147. | : | 
<1 be Table 6. But if one, who wants diſcretion, commit a treſpaſs, againſt the perſon 
10 damages for or poſſeſſion of another, he ſhall nevertheleſs be compelled in a civil action 
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treſpals, to give ſatisfaction for the damage. 1 Haw. 2. I H. H. 15, 16. 
May bring an 7. An infant may bring an appeal, although it take from the defendant 
appeal. the benefit of waging battle; but he muſt proſecute ſuch appeal by a guar- 


dian. 2 Haw. 161, 162. : 
An appeal likewiſe may be brought againſt him. 2 Haw. 168. 


8 8. An infant under the age of diſcretion cannot be an approver ; becauſe 

approver. he cannot take the oath requiſite in that caſe. 2 Haw. 205. 

How far he 9. In caſe of rape, committed upon a child of 12 years old, ſuch child 

may bea wit- may be ſworn as evidence; yea if ſhe be under that age, if it appear to the 

nels. = court that ſhe knows and conſiders the obligation of an oath, ſhe may be 
| ſworn. And in caſe of evidence againſt witches, an infant of nine years old 


was ſworn. 1 H. H. 634. Dalt. 378. 
W 10. An infant before 21 years of age, ſhall not be ſworn in an inqueſt, 
may be à juror. 7 MH. T's 32. F / 4. I Inſt. 172. | 
Woman's ge 11. A woman at 9 years of age may have dower ; at 12 may conſent to 
of dower, = marriage; and at 14. is of age of diſcretion, and may chuſe a guardian, 
marriage, an 7 8 
chuſing guar- 1 uſt. 19. : a . 
ian. 12. A man is of age at 12 years to take the oath of allegiance in the tom 
Alegis _- of or leet ; and at 14 is of age of diſcretion, may conſent to marriage, and 
riage, andchu- chuſe his guardian. 1 It. 78. | | 
lng gvaroan. 13. At 21, and not before, perſons may bind themſelves by any deed, 


Cannot make a 
deed. and alien lands, goods, and chattels. 1 ff. 171. 


Nor enter into 14. Upon which ground, infants may not enter into recognizance to keep 
recognizance. the peace, or to be of the good behaviour, but their ſureties only. 
May contract 15. But an infant may bind himſelf to pay for his neceſſary meat, drink, 
tor neceſſaries. apparel, phyſick, and ſuch like; and alſo for his good teaching or inſtruction, 
whereby he may profit himfelf afterwards : but if he binds himſelf in an ob- 
ligation, or other writing, with a penalty for the payment of any of theſe, 
that obligation ſhall not bind him. 1 ft. 172. | 
And in Earls caſe, 1 Salk. 387. it is ſaid, that an infant may buy neceſ- 
faries, but cannot borrow money to buy; for he may miſapply the money, 
and therefore the law will not truſt him; but at the peril of the lender, who 
- mult lay it out for him, or ſee it laid out. | & 
May preſentts 16. Allo other things of neceſſity fhall bind him, as a preſentation tos 
2 benefice, benefice; for otherwiſe the lapſe ſhall ineur againſt him. 1 /. 172. 
17. And infants ſeiſed of eſtates in truſt, or by way of mortgage, may 


May convey in | ; 
a court of equi- Make conveyances thereof, as the courts of chancery or exchequer ſhall d. 


ty. rect. 2 Geo. 1. cap. 6. 

| 19. Alfo, an infant hath, without conſent of any other, capacity to put- 
May purchaſe. 1 : MY FX 

chaſe, for it is intended for his benefit ; and at his full age, he may either 

agree thereunto, and perfect it, or without any cauſe to be alledged, waive, 

or diſagree to the purchaſe : and fo may his heirs after him, if he agree not 


thereunto after his full age. 1 fe. 2. 
| 20. The 


20. The common law ſeems not to have determined preciſely, at what age May make a 
one may make a teſtament of a perſonal eſtate: it is generally allowed, that will 
t may be made at the age of 18, and ſome ſay under, for the common law 
will not prohibit the ſpiritual court in ſuch caſes, 1 1nft. 89. 1 H. H. 1). 

21. A perſon is of age to be an executor at 17; and an adminiſtration of May be an ex- 
any one during the minority of an infant, ceaſeth when the infant comes to ccutor. 
that age. 5 Co. Pigot's caſe. 1 H. H. 17. 

22. Any perſon having child or children, under 21 years of Age, and not May bequeati 
married, may by deed or will atteſted by two witneſſes, diſpoſe of the cuſto- the tuition ot 
dy and tuition of ſuch child or children, until they ſhall be of age of 21, his children, 
or for a leſſer time; and this, whether ſuch parent be within or above the 
age of 21. 14 & 15 Car. 2. c. 19. 3. 

23. An infant cannot anſwer but by guardian; but he may ſue either by xf ve by 
his next friend or by guardian. 3 Salk. 196. procheinamy. 

24. If an infant of the age of 17 years releaſe a debt, this is void; but if In what caſe 
an infant make the debtor his executor, this is a good releaſe in law of the arg releaſe 
action. 1 Inſt. 264. > adebt. 

27. Servants above the age of 18, embezilling their maſter's goods to the Infant ſervant 


value of 40s, ſhall be puniſhed as felons. 33 H. 8. G. I. c. 5. | —_— 


Infomation, 


1. INformations are of two kinds; 1. Such as are merely at the ſuit of the noformation 
king: And, 2. Such as are partly at the ſuit of the king, and partly at the ſuit of 

at the ſuit of the party; which are commonly called informations qui tam, = _ af 

from thoſe words in the information when the proceedings were in latin, qui the party, 


tam pro domino rege quam pro ſeipſo, &c. 2 Haw, 259. 


2 Of near affinity to an information gu? tam, is an action upon a ſtatute : Private action 
which is either a private action, which is, when an action is given upon a i ur. 
ſtatute to the king, and to the party grie ved only; or a popular action which jar. N 
is, where the action is given to the king, or to any one that will ſue for the 
king and himſelf. Wood b. 4. c. 4 5 

3. But if the king commenceth his ſuit before the informer, the king In what cafe 
ſhall have the whole forfeiture (becauſe in ſuch caſe he alſo is the informer) ; the king may | 
and he may, before the informer begins his ſuit, releaſe the penalty to the wo 
offender, and bar all others ; but if, after a popular action is brought by 
the informer, the king's attorney will enter u/teriu> non vuli proſequi, the 


informer may proſecute for his part. Mood b. 4. c. 4. | 


4. Where a matter concerns the publick government, and no particular In what cases 


perſan is intitled to an action, there an information will lie. 18 El. c. 5. J. an information 
I. 1 Salk. 374. will lie. 

| 5. An information lies, at the common law, for a great variety of crimes 

eſs than capital, as batteries, cheats, perjuries, riots, extortions, nuſan- 

ces, contempts, and ſuch like; and allo it lies in very many caſes by ta- 

'ute, wherein the offender is liable to a fine or other penalty. Finch 340. 

2 Haw. 260. | | : 
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In koꝛmation. 


6. And in general, it ſeems that of common right an information az the 
fuit of the king, or an action in the nature thereof, may be brought for of. 
fences againſt ſtatutes, whether they be mentioned by ſuch ſtatutes or not 
unleſs other methods of proceeding be particularly appointed, by which aj 
others are impliedly excluded. 2 Haw. 260. 

57. But an information or action gui tam will not Jie on any ſtatute, which 
prohibits a thing as being an immediate offence agairft the publick good in 
general, under a certain penalty, unleſs the whole or part of ſuch penalty 
be expreſsly given to him who will ſue for it; becauſe otherwiſe it goes to 
the king, and nothing can be demanded by the party: but where ſuch fs. 
tute gives any part of ſuch penalty to him who will ſue for it by action or 
information, any one may bring ſuch action or information, and lay his ge. 
mand as well for our lord the king, as for himſelf. 2 Haw. 256. 

8. Alfo where a ſtatute prohibits or commands a thing, the doing or omil.- 
lion whereof is an immediate danger to the party, and alſo highly concerns 
the peace, ſafety, or good government of the publick, or the honour of the 
king, or of his ſupreme courts of juſtice, it ſeems to be the general opi- 
nion, that the party grieved may bring his action qu tam on ſuch ſta- 
tute. 2 Haw, 205. | | 

9. By the 2 E. c. 20. All actions, ſuits, bills, indictments, or informati- 
ons on any penal ftatute, whereby the forfeiture rs limited to the king, ſhall le 
brought within two years after the offence committed; if limited to the king, 
and to any other who ſhall proſecute, then within one year ; and in default 
of ſuch proſecution, then to be brought for the king, in two yeors after 
that year ended. Provided, that if they are limited, by ſtatute, to be brought 
within ſhorter time, then they ſhall be brought within ſuch time limited. l. 
5, 6. 8 


On any penal ftatute] But if an offence prohibited by a penal ſtatute, be 
allo an offence at common law; the proſecution of it, as of an offence at 
common law, is no way reſtrained hereby. 2 Haw. 272. 


To any other who ſhall proſecute] That is, to a common informer; and 
therefore the party grieved 1s not within, the reſtraint of this ſtatute, but may 
ſue in the ſame manner as before. 2 Haw: 272. 

10. If two informations be exhibited on the ſame day, for the ſame offence, 
they mutually abate one another. 2 Haw. 275. 

11. By theio@ 11 C. c. 12. All offences againſt any penal ſtatute, for which 
any common informer may ground a popular action, bill, plaint, ſuit, or info. 
mation, before the judges of affize, or juſtices of the peace in their general or 
quarter feſſions (having power to hear and determine the ſame), ſhall 1 pri- 
fecuted in the county where they were committed, and not elſewhere : and if the 
offence is not proved to have been conunitted, in the ſame county, the defendant 
ſhall be found not guilty. ſ. 1, 2. 


Againſt any penal ſtatute] H. 8 W. X. and Gaul. Holt Ch. J. ſaid, ten 
judges had agreed that this ſtatute (21 J. 1. c. 4. from which the above 
ſtatute was tranſcribed) doth not extend to any offence created ſince; ſo that 
proſecutions on ſubſequent penal ſtatutes are not reſtrained thereby; but 
this ſtatute is as to them, as it were, repealed pro tanto. 1 Salk. 377 : 
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For which any common informer may ground a popular action] Therefore 
this extends not to any ſuit by a party grieved, or by the attorney general; 
but only to thoſe brought by 'common informers. 2 Haw. 269, 270. 


al or quarter ſeſſions, having power to hear and determine the ſame 

_ 3 | laren to juſtices of peace, which they hd 5 

deſore; t only appoints, that where informations might have been 

brought in the courts at Meſiminſter or before juſtices of the peace, ſuch 

informations ſhall be now brought before zuftices: of the peace only. Cro. 
| , vey p T7 it} 1 þ 


Car. 12. | * | 
lu the county where they were committed | H. 1 G. Smith and Potter. In 
the king's bench. In a gui tam on the 2. fox exerciſing a trade, with- 


out an apprenticeſhip, it was moved to ſtay the proceedings, becaule the no- 
minal plaintiff had releaſed, and the fact was laid at Cambridge, whereas the 
juriſdiction of the king's bench is at laſt ſettled to be reſtrained by the 21 J. 
c. 4. to actions ariſing in the county where the king's bench fits, ſo that if 
they were to go on to trial, the plaintiff could have no effect of his ſuit. 
And of this opinion was the court, and they made a rule that proceedings 


ſhould be ſtayed. Sr. 415. 


And not elſewhere] But where a ſubſequent ſtatute: gives a remedy for the 
recovery of a penalty in any court of record generally, it ſo far implied- 
ly repeals this reſtraint, and conſequently leaves the informer at his li- 
berty to ſue in the courts at Y eſiminſter. 2 Haw. 270. | 

Alſo, where a ſtatute limits fuits by an informer qui tam, to other courts 
than thoſe of Weſiminſter hall; yet any one may, by conſtruction of law, ex- 
hibit an information in the exchequer, for the whole penalty, for the uſe of 
the king. 2 Haw. 268. ET 5 175 | 

12. If juriſdiction be given to the ſeſſions to hear and determine, and it 
is not ſaid by information; this ſhall be by indictment, and not informati- 
on. Cro. Car. 112. | 

And by the aforeſaid ſtatute, #o officer ſhall enter any information, bill or 
plaint, count or declaration, till the informer hath made oath before ſome of 
the judges of the court, that the offence was not committed in any other 
county, and that he believeth in bis conſcience, that the offence was commit- 
ted within a year before the information or ſuit; the oath to be there entered 


of record. 1. 3. | 
16. And the general practice of the court of king's bench is, not to or- 


der an information to be filed, without firſt making a rule upon the deſen- 
dant to ſhew cauſe to the contrary. And this rule 1s never granted but up- 
on motion in open court, grounded upon. affidavit of ſome offence of an 
enormous kind, or dangerous tendency. The defendant muſt be perſonally 
ſerved with the rule, and if he do not at the day given for that purpoſe ſa- 
usfy the courts by affidavits, that the ſubſtance ob the charge is falſe or fri- 
volous, or other reaſonable cauſe againſt the proſecution, the court uſually 
grants the information. Jarl. Inform. | 


17. By 
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17. By the (aid act, the like proceſs ſhall be awarded, upon an information 
by a common informer, as in an attion of treſpaſs vi & armis at the comm, 
And conſequently, the proceſs in all ſuch ſuits muſt be by attachment 
or pone per vadios, and after by diſtreſs infinite, where by the return the 
party appears to be ſufficient, otherwife by capias. 2 Haw, 284. 
13 19. But on a criminal information, it is the uſual practice of the crown 
criminal inf-r- office, firſt, to award a ſubprena; and after the return thereof, if no ap- 
— pearance be entered in four days, and an affidavit be made of the ſervice of 
the /ubpena, to make out a capias of courſe, where the defendants are in- 
formed againſt in their private capacity, and a diſtringas, where they arc 
ſued as a corporation aggregate. 2 Haw. 284. 

20. If any information, ſuit, or aclion, ſball be brought againſt any perſy; 
on a penal flatute, the defendant may plead the general iſſue, and give th; 
ſpecial matter in evidence. 10 C 11 C. 1. c. 11. ſ. 4. 

Information 21. The court will not generally quaſh an information upon motion, but 


_ quad the party muſt either plead, demur, or move in arreſt of Judgment, I Salk, 


372. Kr. 185, 953. 
Certainty re- 22. But ſeeing that an information differs from an indictment in little 


quired in an in- more than this, that the one is found by the oath of 12 men, and the 
turmatio?- other is not ſo found, but is only the allegation of the officer or perſon who 
exhibits it; whatſoever certainty is required in an indictment, the ſame at 
leaſt is neceſſary alſo in an information; and conſequently as all the mate- 
rial parts of the crime muſt be preciſely found in the one, ſo muſt they be 
preciſely alledged in the other, and not by way of argument or recital, 2 
Haw. 260, 1. | 
Not aided by 23. And therefore the ſtatutes of jeofails (from Pay? faille, I have fail- 
HTO v! ed), or the ſtatutes that do remedy overſights in pleading, extend not to i 
formations. Wood b. 4. c. 4. | 
Information 24. If an information contain ſeveral offences againſt a ſtatute, and be 
$000 a5W well laid as to ſome of them, but defective as to the reſt, the informer may 
part. a : 
have judgment for ſo much as is well laid. 2 Haw. 266. | 
26. It ſeems to be in a great meaſure ſettled, that an informer upon a po- 
pular ſtatute ſhall in no caſe whatſoever have his coſts, unleſs they be ex- 
preſsly given him by ſuch ſtatute; for it is certain, that he cannot recover 
them by the common law, for that doth not give cofts in any caſe; neither 
can he recover them by the ſtatute of Glouceſter, which gives the deman- 
dant his cofts in all caſes wherein he ſhall recover his damages; for this ſeems 
to ſuppoſe ſome damage to have been done to the demandant in particular, 
which cannot be ſaid in any popular action. But it ſeems agreed, that an 
action on a ſtatute by the party grieved, for a certain penalty given by ſuch 
ſtatute, is within the ſtatute of Glouceſter, becauſe ſuch penalty is intended 
him by way of recompence for his particular damage by the offence prohi- 
bited: and if he could recover that only, and no more by way of coſts, it 
would be in moſt caſes in vain for him to ſue for it, ſince the coſts of ſuit 
would exceed it. But it is faid, that no coſts ſhall be recovered in an action 
on a ſtatute, which gives no certain penalty to the party grieved, but only 
his damages in general, if ſuch a ſtatute be introduQive of a new law, and 
give a remedy in a point not remediable at the common law; but there 15 


not that inconvenience in this caſe, as in the former; becauſe no certain K 
5 ing 


General iſſue. 


In foꝛmation. | 
being ſpecified, the jury may give the plaintiff a full ſatisfaction by way of 
damages. 2 Haw. 274. | Fo, 2 | 


gion ſhall be found to have been colluſiue; the plaintiff ſhall recover, as 
11 py 'fu * dlion before had been had : and if the defendant ſhall be con- 


ged of ſuch collufion, he fhall be impriſoned two years, by proceſs of capias 
1 Cora and that as well at the king's ſuit, as of every other that will 


Form of an information qui tam. 6 
Dublin. E it remembred, that A. I. of — in the county of — gent. who 

as well for our lord the now king, as for himſelf doth proſe- 
cute, cometh before the juſtices of our ſaid lord the ing aſſigned to keep the 
peace in the ſaid county, and alſo to hear and determine atvers felonies, træſpaſ- 
ſes, and other miſdemeanors in the ſaid county committed, at their general quar- 
ter ſeſſions of the peace holden at —— in and for the ſaid county, the 
day of in the | 


year of the reign of -—— in his proper perſon ; and 
as well for the ſame lord the king, as for himſelf, giveth the court here to 
underſtand and be informed, that A. O. late of in the county aforeſaid, 
yeoman, on the day of in the year aforeſaid, at aforeſaid, 
in the county aforeſaid, not regarding the laws and ſtatutes of our ſaid lord 
the king, but intending to with force and arms [Here inſert the offence 
with the ſame preciſion as in an indictment] againſt the form of the ſtatute 
in that caſe made and provided whereupon the aforefaid A. I. as well for 
the ſaid lord the king, as for himſelf, prayeth the advice of this court in the 
premiſſes ; and that the aforeſaid A. O. may forfeit the ſum of accord- 
ing to the form of the ftatute aforeſaid ; and that he the fame A. I. may have 
one motety thereof, according to the form of the flatute aforeſaid, and alſo that 
the aforeſaid A. O. may come here into this court, to anſwer concerning the pre- 
miſſes; and there are pledges of proſecuting, John Doe and Kichard Roe. And 
hereupon it is commanded to the ſaid A. O. that all other things omitted, and 
all excuſes laid afide, he be in his proper perſon at the next general quarter-ſeſ- 
tons of the peace to be holden for the ſaid county, to anſwer as well to our ſaid 
bord the king, as to the ſaid A. I. who as well for the ſaid lord the king, as 
for himſelf, doth proſecute, of and concerning the premiſſes, and further to do 
and recetve what the ſaid court ſhall confider in this behalf. | 


Jnrollment, 


O manors, lands, tenements, or hereditaments, ſhall paſs from one to 
another, whereby any eſtate of inheritance or freehold ſhall be made 
or take any effect in any perſon, or any uſe thereof to be made by reaſon 
only of any bargain and ſale thereof, except the ſame bargain and ſale be 
made by writing indented, ſealed, and inrolled in one of the king's court's 


of 
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of record at Dublin, or elſe within the county where the lands lie, before the 
cuſtos rotulorum, and two juſtices, and the clerk of the peace, or two d 
them at the leaſt, whereof the clerk of the peace to be one: The ſame in. 
rollment to be made in ſix months after date of the writings ; Paying, where 
the land exceeds not 40 5. à year, 25. to vit, 12 d. to the Juſtices, and 
124. to the clerk; and where it exceeds 40s a. year, then paying 5 5 half 
to the juſtices, and half to the clerk : and the clerk of the peace ſhall in. 
roll and ingroſs the ſame in parchment : the ſame to be kept amongſt the re. 


cords of the county. 10 Cer. 1. Jeff. 2. c. 1 ſet. 18. 


Judgment. 
Judgments cer- I. F judgments; ſome are fixed and ſtated; as in caſes of treaſon, fe. 
tain. lony, præmunire, and miſpriſions ; the particular forms of which 


may be. ſeen under their reſpective titles. 
Judgments va- 2+ Others are diſcretionary and variable, according to the different ti. 
riable. cumſtances of each cafe; thus for crimes of an infamous nature, ſuch a; 
petit larceny, perjury, or forgery at common law, groſs cheats, conſpiracy 
not requiring a villainous judgment, keeping a bawdy houſe, bribing wit- 
neſſes to ſtiſſe their evidence, and other offences of the like nature; it 
| ſeems to be in a great meaſure left to the prudence of the court to inflict ſuch 
corporal punifhment, and alſo ſuch fine, and binding to the good behaviour 
for a certain time, as ſhall ſeem moſt proper and adequate to the offence. 1 
Flaw. 445. G | 
Judgment in 3. The court may aſſeſs a fine, but cannot award any corporal puniſh- 
the offender's ment againſt a defendant, unleſs he be actually preſent in court. 2 Hau. 
Judgment of . Where there are ſeveral defendants, a joint award of one fine againſt 
Joint fine. them all, is erroneous ; for it ought to be ſeveral againſt each defendant; for 
otherwiſe, one who hath paid his proportionable part, might be continued in 
priſon till all the others have alſo paid theirs, which would be in effect to pu- 
niſn him for the offence of another. 2 Haw. 446. 
judgment in $5. A fine is under the power of the court, during the term in which it is 
mitigation of ſet; and may be mitigated as ſhall be thought proper: but after the term, 
— it admits of no alteration. 2 Haw. 446. 5 0 
adement a- 6. A judgment contrary to the verdict, is void. Read. Judgm. 
Jude Jug f 
ainſt the ver- 7. By many ſtatutes, peculiar puniſhments are appointed for ſeveral of 
— fences, as piliory, ſtocks, impriſonment and the like; and in all theſe caſes, 


Judgment by g wy ; g m_ 
particular ſta- no room is left for the juſtices diſcretion, for they ought to give judgment, 


* 
. 


do direct. Dalt. c. 188. 


Intoꝛs. 


RIAL. by juries is the Engliſbman's birth right, and is that hapP) 
| | 5 way of trial, which notwithſtanding all revolutions of times, hath been 
4 continued beyond all memory to this preſent day ; the beginning whereo 


— and to inflict the puniſhment in all the circumſtances thereof, as ſuch ſtatutes 


, 


j 


— 48 
no hiſtory ſpecifies, it being contemporary with the foundation of this ſtate, 
and one of the pillars of it, both as to age and conſequence. Ty. p. pais 3. 


Dalt. c. 186. 
Concerning which, I will treat in the order following: 


IJ. Who may or may not be jurors. | 
IT. Of making and returning liſts of jurors. 
III. Of the {ſheriff's ſummoning and returning 
jurors. | 
IV. Of the challenge of jurors. 
V. Of the demeanor of jurors in giving their 


verdict. 
VI. Of the indemnity and puniſhment of jurors. 


I. Who may or may not be jurors. 


1. Mr. Hawkins ſays, it doth not ſeem to be any where holden, that 
none but freeholders ought to be returned on a grand jury, 2 Haw. 
216, 217. | 
But i another place he ſays, that by the common law, every grand jury- 
man ought to be a freeman. 1 Haw. 215. 
| And L. Hale ſays, touching the yearly value of the eſtate of a grand 

| juryman, he doth not find any thing determined; but freeholders they 

ought to be. 2 H. H. 155. « 

2. Alſo a grand juryman muſt be a lawful liege ſubject; and conſequent- 
ly, neither under an attainder of any treaſon or felony, nor an alien, nor 
outlawed, whether for a criminal matter, or as ſome ſay, in a perſonal ac- | 
tion; and from hence it ſeems, that any one who is under a proſecution for 1 
any crime, may by the common law, before he is indicted, challenge any 
of the perſons returned on the grand jury, for the defect of any of the qua- 

. hfications aboveſaid. 1 Haw. 215. 

3. By the 29 G. 2. c. 6. No perſon (other than ſtrangers, upon trials, per Jurors tobe 
nediztatem lingue) ſhall be qualified to ſerve as jurors, for the trial of iſſues feehuldees, 
between party and party, in the courts of Chancery, King's bench, Coinmon 

Peas or Exchequer, or to ſerve on any jury, on the trial of any ſuch iſſue, 
before juſtices of aflize, or nifi prius (except in counties of cities and | 

towns) that ſhall not be ſeized of a freehold of the clear yearly value of ten | 4 
pounds, or being proteſtants, ſhall not be poſſeſſed of leaſes for a term of . 
= J<rs, of which fifteen years ſhall be then unexpired, or leaſes for ſixty one | * 

Years or more, determinable on one or more lives, on which a clear | 

profit rent of not leſs than fifteen pounds, ſhall accrue to the leflee. 

„ . | „ 

Is to the ſtrangers per medietatem linguæ abovementioned, it is enact- 4 


'1 by the 28 Ed. 3. c. 13. that in inqueſts to be taken amongſt aliens and 4 
ti: denizens | | 


DJutoꝛs. 
denizens, before any judges, one half of the inqueſt ſhall be denizens, an 
the other half aliens, if ſo many there be in the place who are not Parties 
if not, then ſo many as there are, py ' 

And by the 27 Ed. 3. fl. 2. c. 8. Before the mayor of the ſtaple; if bott 

parties be ſtrangers, the inqueſts ſhall be taken by ſtrangers ; if both be * 

nizens, by denizens; if the one party be denizen, and the other alien, halt 

of the jury ſhall be denizens, and half aliens. 
And theſe aliens need not have any qualification by their eftate, g H ; 

c. 29. | 

But it ſeems chat the Engliſb half of the jury ought to have eſtates 9 

the ſame value as in other caſes. 2 Haw. 419. 

And in 3 Salk 81. it is ſaid, that when the jury are of a town corporate 
it is no challenge that they are not freeholders. 

And the ſtatutes which require jurors to be of ſuch and ſuch ſufficiency, 
do generatly exempt cities, boroughs, and towns corporate. 

6. In the torn : Jurors ſhall have 205. a year freehold; or 26s. 84. co. 
pyhold. 1 K. 3. c. 4. | 1 
J. In the leet: It is ſaid by ſome books, that any perſon happening to be 
preſent at a court leet, or to be riding by the place where it is holden, may 
for the want of jurors be compelled by the ſteward to be ſworn, whether he 
be reſident within the precincts of the leet, or not: by which it ſeems to be 
implied, that any perſon whatſoever is capable of being put upon the jury 
in a court leet. 2 Haw. 69. | 

8. The coroner's jury, upon inqueſts taken before him, are to be of the 
neighbouring towns: but no qualification by eſtate is required by any ſtatute. 
2 H. H. 152. | | 

9. Jurors to inquire of the concealments of other inqueſts, ſhall have 
lands of 40 8. a year. 3 H. J. r. 1. 

10. Jurors to inquire of forcible entry or detainer, ſhall have lands or te- 
nements of 40s. a year. 8 H. 6. c. 9. . | 

1.4. Old men above 70, perſons continually fick, or being diſeaſed at the 
time of the ſummons, or not dwelling in the county, ſhall not be put in ju- 
ries of petit aſſizes; on pain of the ſheriff paying damages to the part 
grieved, and being amerced to the king. 13 Ed. 1 fl. 1. c. 38. 

And the equity of this ſtatute, and alſo the reaſon of the thing, ſeem 
plainly fo far to extend to grand juries, that if it ſhall appear, that any of 
the perſons abovementioned be returned on a grand jury, the court will ea: 
fily,excuſe their non- appearance. But it ſeems clear, that any ſuch perſons 
being returned on a grand jury, may lawfully ſerve upon it if they think 
fit. 2 Haw. 216. 

15. The jury ought to be men; yet there ſhall be a jury of women, t 
try if a woman be enfient, upon the writ de ventre inſpiciendo. Tr. p. pas 
$6. | 

16. Clergymen cannot be impannelled upon juries. Lamb. 396. 

17. Diſſenting teachers, qualified under the toleration act, are exempted 
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from ſerving on juries. 6 G. 1. c. 5. .o. 
18. Alſo quakers. id. .. 15. ij 
19. And the jurors ought to come in perſon and claim their privileg* 
for the ſheriff cannot return it. Ty. p. pars 87. 


20. And 
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20. And by the 6 Ann. c. 6. No papiſt ſhall ſerve or be returned on any 
rand jury in the Queen's bench, or before juſtices of aſſize, yer and 
on, „or gaol delivery or quarter-ſeſſions, unleſs it ſhall appear to the 


- | 
juſtice that a ſufficient number of proteſtants cannot be then had for that 


ſervice. J. 5. 


I. Of making and returning liſts of jurors. 


1. By the 29 C. 2. c. 6. No ſheriff or under-ſheriff, bailiff, or other officer, No ſee for ex- 
or perſon, ſhall take or receive any reward to excuſe any perſon from ſerving cuſing jurors. 
or being ſummoned to ſerve on juries, or under that colour or pretence. 


/ g And no bailiff or other officer appointed by any ſheriff or under-ſheriff 
to ſummon juries, ſhall ſummon any perſon to ſerve thereon, other than 
ſuch whoſe name is ſpecified in a mandate ſigned by ſuch ſheriff or under- 
ſheriff, and directed to fuch bailiff or other officer, but ſhall ſummon every 
perſon named in ſuch mandate, by the ſpace of ſix days at leaſt, before the 
time appointed for e! ury to appear. #55 
z. And if any fheriff, under-ſheriff, bailiff, or other officer, ſhall wil- penaky of 204 
fully tranſgreſs in any of the caſes aforeſaid, any court where ſuch jury is to | 
appear, the judge or juſtiees of aſſiae or niſi privs, is required on examina- 
tion and proof of ſuch offence, in a ſummary way, to ſet fines upon perſons 
ſo offending, as he ſhall think meet, not exceeding forty pounds, nor leſs 
than twenty pounds, according to the nature of the offence, to be eſtreated 
into the Exchequer. | | | 
4. Every ſheriff or other officer to whom the return of the venire facias, Pannelto be 
or other proceſs for the trial of cauſes before juſtices of aſſize or ui privs, anne xcd. 
in any county ſhall belong, ſhall upon his return of every fuch writ of ve- 
* (unleſs in cauſes intended to be tried at bar, or in caſes where a 
ſpecial jury fhall be ſtruck by order of court) annex a pannel to every ſuch 
writ, containing the chriſtian and ſirnames, additions, and places of abode 
of ſuch jurors as they ſhall return. , 3. | 
5. Which number ſhall not be leſs than thirty-ſix, or more than ſixty, Number of 
without the direction of the judges appointed to go the circuit, and to fit jurors. 
as judges of aſſize or niſi prius in ſuch county, or one of them, who are im- 
powered, if they ſee cauſe, by order under their hands, to direct a greater 
or leſſer number, and then ſuch number as ſhall be ſo directed, ſhall Be the 
number to ſerve on ſuch jury; and ſuch jury ſo returned, ſhall try all the 
iſſues at that aſſize. | Pe | 
6. And the writs of habeas corpora, or diſtriugas, ſubfequent to ſuch writ ee 
of venire facias, need not have inſerted in the bodies of ſuch writs, the corp 
names of all the perſons contained in ſuch pannel, but it ſhall be ſufficient 
to inſert in the mandatory part of ſuch writs, the bodies of the ſeveral per- 
ſons named in a pannel to this writ annexed, or words of the like import, and 
10 annex to ſuch writs, pannels containing the fame names as were returned 
in the pannel, to ſuch venire factas, with their additians and their places of 
abode, that the parties concerned in any ſuch trials may have timely notice 
of the Jurors who are to ſerve therepn, in order to make their challenges to 
them, if there be cauſe, e | 
li i 2 7. And 


the ſeſlions. 
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Fees for re- 5. And for making the returns and pannels aforeſaid, and annexing the 
\urns, Ce. fame to their writs, no other fees ſhall be taken, than what are now allow. 
ed to be taken for the return of the like writs or pannels annexed to the 
ſame; and the perſons named in ſuch pannels ſhall be ſummoned to ſerve on 
juries at the then next aſſizes or ſeſſions of niſi privs, for the reſpective coun. 
ties to be named in ſuch writs, and no other, 


This at is revived and continued by ſtat. 1 Geo. 3. cap, 17. ſect. 12. uny 
the firſt day of May, 1771, and to the end of the then next ſeſſim of par- 
liament. | 


IM. Of the ſheriff's ſummoning and returning juror, 


Sheriff to ſum- 1. By a clauſein the commiſſion of the peace, it is ſaid, We command 
mon_ jurors to our ſheriff, that at certain days, which you (the juſtices) ſhall make known 
to him, he cauſe to come before you, ſo many and ſuch good and lawful 
men of his bailiwick (as well within liberties as without) by whom the truth 
ſhall be the better known and inquired into. : 
wihetherthe 2. It ſeems that juſtices of the peace may not order a jury to be returned 
ſeſlions may or- immediately, nor on the ſame day, for the trial of a priſoner arraigned be- 
Jer a jarytoVe fore them, as juſtices of gaol delivery may, unleſs the crime amount to fe. 
mediately, lony, or the party conſent to be tried immediately. 2 Haw. 406. 
Whether by a= 3. Alſo it ſeems that a jury may not regularly be returned before juſtices 
ward of the of the peace in their ſeſſions, by a bare award of the court, as before ju 
precept, tices of gaol delivery; but that there ought to be a particular precept to the 
£ ſheriff for that purpoſe. 2 Haw. 405, 406. 5 
gow ny 4. But in caſes of felony, it is agreed (4 Inſt. 164.) and is the uſual prac- 
caſes of fdony, tice, after the priſoners are arraigned and have pleaded to the country, for 
the juſtices to iſſue a precept to the ſheriff, in nature of a venire facias, which 
may bear teſte the ſame day that the priſoners plead, commanding the ſheri!t 
to return 24 jurors, to try the iſſue upon ſuch a day; or they may make it 
returnable the ſame day that the priſoner pleads, as at one of the clock in 
the afternoon, or the like: and this precept muſt be in the name, and un- 
der the ſeals of the juſtices or two of them (1 ) and not barely by an award 
upon the roll, 2 H. H. 261, 262. FE - 
Form of the 5. The writ of venire facias by the ſtatute of the 29 G. 2. c. 6. ſhall be 
venire tacis. after this form: The king, &c. Me command, &c. that you cauſe t9 come be. 
fore, &c. rivelve free and lawful men of the vicinage of A. every of whom ſball 
have 10l. of land, tenements, or rents, by the year, at leaſt; by whom, Kc. 
aud who neither, &c. ſ. 1. (B) 132g | 2769 ; 
why the jurors 5. The reaſon why they are required to come from the vicinage is, for 
eo: the nil that the neigbours are preſumed to know what is done in the neighbour- 
bourhbood, Hood. 1 It. 158. | 8 in 
But yet this is not neceſſarily required; for they of one ſide of the county, 
are by law of the neighbourhood, to try an offence of the other ſide of the 
county. 2 H. H. 264. 5 | a 
7. And although the words of the writ be twelve, yet by the ancient 
courſe, the ſheriff myſt return-24, for the expedition of juſtice; for it ty 
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only ſhould be returned, a man would feldsm have a full jury appear; | 
and in this caſe uſage and cuſtom makes the law. 2 H. H. 263. Read. 

But the general precept that iſſues before a ſeſſion is, to return 24, and 
commonly the ſheriff returns upon that precept 48. 2 H. H. 26g. 

Upon the grand jury; there may be, and uſually are, more than 12: but 
f there be 12 aſſenting, tho' others diſſent, it is not neceſſary for the reſt to 
agree. 2 H. H. 161. oo . | 

But upon a trial by a petit jury; it can be by no more nor leſs than 12, 
and all affenting to the verdict. 2 H. H. 161. 

8. By the 29 C. 2. c. 6. Where a view ſhall be allowed in any cauſe, in caſe of a view. 
ſich caſe, fix of the jurors who ſhal] be named in ſuch pannel, or more, : 
who ſhall be mutually conſented to by the parties or their attornies on both 
ſides (or if they cannot agree, ſhall be named by the proper officer of the 
reſpective courts of King's Bench, Common Pleas, or Exchequer at Dublin, 
for the cauſes in their reſpective courts) ſhall have the view. . 7. 

9. And ſuch of them as appear, and ſhall not be challenged off, ſhall be 
firſt ſworn upon the jury to try the ſaid cauſe, before any drawing of the 
jury, and fo many only ſhall be drawn, to be added to the viewers, who ap- 
pear and are {worn, as ſhall, after all defaults and challenges allowed, make 
up the number of twelve to be ſworn for the trial of any ſuch cauſe. 

to. Provided alſo, that wWhenſoever it ſhall happen that a jury for the trial Jurors tbe 
of any iſſue by uiſi prius, ſhall not be returned by the ſheriffs, but ſhall be ne 
returned by the coroners, or other officers legally appointed, that ſuch co- 
roners, or officers ſhall return the ſame number of jurors, and under the 
fame qualifications as the ſheriff by law is bound to do, and:the jurors, ſo re- 
turned, ſhall be ballotted for in the fame manner. /.8. 

11. And whereas it may happen that a ſufficient number of the jurors re- Tie grantes. 

turned may not appear after legal challenges; a tales may be granted, and 
returned as hath been heretofore uſed. J. 9. | 

12. All trials on appeals of murder or felony, ſhall be by jurors returned 
eas ſheriff, or other proper officer, according to the rules of the common 
aw, / th. OE | f | 

Tr. 8 W. A rule was made, that when the maſter is to ſtrike a jury, 
v1z, 48 out of the freeholders book, he ſhall give notice to the attornies of 
both ſides to be preſent; and if the one comes, and the other does not, ' he 
that appears ſhall according to the ancient courſe ſttike out 12, and the 
maſter ſhall ſtrike out other 12 for him that is abſent. 1 Salł. 403. 

But if by rule of court, the maſter is ordered to ſtrike a jury, in caſoit 
be not expreſſed in ſach rule, that the maſter ſhall ſtrike 48, and each of the 
parties ſhall ſtrike out 12; the maſter is to ſtrike 24, and the parties have 
no liberty to ſtrike out any. 1 Salk. 40. M. 8 © © 

13. On a motion for a ſpecial jury, in the caſe of the King againſt Maccari- 
ny, T. 2 G. for the murder of the Duke of Hamilton, it was held by Par- 
ber chief juſtice, that there cannot be a ſpecial jury in caſes of treaſon or ſe- 
lory; for the party muſt have the advantage of challenging 20 in caſe of fe- 
lony, and 35 in caſe of high treaſon, without cauſe ſhewn. In caſes of ſpe- 
cial juries, there are 48 brought before the maſter, and he takes 24; ſo there 
cannot be a rule for a good jury, nor for a ſpecial jury, in this caſe of a trial 
at bar; for the jury will be the ſame with or without ſuch a rule, for they 

| are 


are all good juries in Midalgſex, and fo in all caſes of jurors at the bar 

and if there ſhould be a ſpecial jury, it would take away the advantage the 
party has of challenging N altho* not of ſhewing cauſe, 80 0 

rule was made in this caſe, leſt the ſheriff in all other caſes, when there i; 

no ſuch rule, ſhould not return a good jury. Yer. Trial. (D. e. 2) 5. 

14. And if a juryman be called, and (being preſent) refuſe to appear; or 
having appeared, withdraw himſelf before he be ſworn, the court may ſetà 

| fine upon him at their diſcretion, 2 H. _ OY 35 H. 8. c. 6. J g. | 

Names of jur- , 15. Laſt of all; The name of every perſon, who ſhall be ſummoned and 

oy. to be put W ;mpannelled as aforetaid, with his addition, and the place of his abode, 

9 ſhall be written on ſeveral diſtinct pieces of parchment, or paper, being 
all as near as may be of equal ſize and bigneſs, and ſhall be delivered unto 
the clerk of ſuch judge of aſſize or nf pris, who is to try the cauſes h/ 
the ſheriff or under - ſheriff of the county, or other officer, returning the pro- 
ceſs, and ſhall, by the direction and care of ſuch clerk, be rolled up all as 
near as may be, in the ſame manner, and put together in a box or glaſs to 
be provided for that purpoſe. 29 G. 2. c. 6. / 4. | 

16. And when any cauſe ſhall he brought on to be tried, ſome indifferent 
perſon, by direction of the court, fhall, in open court, draw out twelve of 
the faid parchments or papers one after another, and if any of the perſons 
whoſe names ſhall be ſo drawn, ſhall not appear, or ſhall be challenged and 
ſet aſide, then ſuch further number until twelve perſons be drawn who ſhall 
appear and after all cauſes of challenge ſhall be allowed as fair and in- 
different. | 

17. And the ſaid twelve perſons ſo firſt drawn, appearing and approved of 
as indifferent, their names being marked in the pannel, and they being 
(worn, ſhall be the jury to try the ſaid cauſe. 

Names drawn. 18. And the names of the perſons fo drawn and ſworn, fhall be kept by 
themſelves, in ſome box or glaſs, to be kept for that purpoſe, till ſuch jury 
have given in their verdict, and the fame is recorded, or until ſuch jury 
ſhall, by conſent of the parties, or leave of the court, be diſcharged, and 
then the ſame names fhall be rolled up again, and returned to the former 
box or glaſs, there to be kept with the other names, remaining at that 
time undrawn, and ſo torres quoties, as long as any cauſe remains then to be 
tried. | 

19. If any cauſe ſhall be brought on to be tried in any of the ſaid courts 

reſpectively, before the jury in any other cauſe ſhall have brought in their 

verdict, or be diſcharged, it ſhall be lawful for the court to order twelve of 
the reſidue of the ſaid parchments or papers, not containing the names of 
any of the jurors who ſhall not have fo brought in their verdict, or be diſ- 
charged, to be drawn in ſuch manner as is aforeſaid, for the trial of the cauſe 


which ſhall be brought on to be tried. /. 5. 


IV. Of 
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TV. Of the challenge of jurors. 


And herein, 


1. Of the ſeveral kinds of challenge. 
it, When the-challenge is to be taken, 
iii. How the challenge ſhall be tried. 
iv. How. pannels may be reformed by the court, without challenge. 


1. Of the ſeveral kinds of challenge. 


T HERE are two kinds of challenge; either to the array, by which 28 of 
1 is meant the whole jury as it ſtands arrayed in the panel, or little ſquare 1 
pane of parchment on which the jurors names are written: or to the polls, 
by which are meant the ſeveral particular perſons or Heads in the array. 1 
Inſt. 156, 158. | 

1. Challenge to the array, is in reſpeCt of the partiality or default of the To the array: 
ſheriff, coroner, or other officer that made the return: and this is two- 
body - H . | 2h 

(1) Principal challenge to the array: which if it is made good, is a ſufh- 8 
cient cauſe of exception, without leaving any thing to the judgment of the — bay 
triers. 
Cauſes of challenge of this ſoft, are ſuch as theſe: If the ſheriff, or other 
officer, be of kindred or affinity to the plaintiff or defendant, if the affinity 
continue. Tf any one or more of the jury be returned at'the nomination of 
the party plaintiff or defendant, the whole array ſhall be diſquaſned. If the 
plaintiff or defendant have an action of battery againſt the ſheriff, or the ſhe- 
riff againſt either party, this is a good cauſe of challenge. So if the plaintiff 
or defendant have an action of debt againſt the ſheriff; but otherwiſe it is, if 
the ſheriff have an action of debt againſt either party. Or if the ſheriff 
have parcel of the land depending upon the ſame title. Or if the ſheriff, or 
his bailiff which returned the jury, be under the diſtreſs of either party. Or 
if the ſheriff, or his bailiff, be either of counſel, attorney, officer, or ſervant 
4 9 party; goſſip; or arbitrator in the ſame manner, and treated there- 
ot, I Inſt. 156. 5 | | 
And the ſubj & May challenge the array againſt the king; as in traverſe. 
of an office, he that traverſeth may challenge the array: And ſo it is in caſe 
of life. 1 Inft. 156. : | 

And where a ſubject may challenge the array, for unindifferency, there 
the king being a party may alſo challenge for the ſame cauſe. '1 Inſt. 156. 

The array challenged on both ſides ſhall be quaſhed. 1 Inf. 156. 
_ (2) Challenge to the array, for favour, He that taketh this muſt ſhew Challenge te 
in certain the name of him that made it, and in whoſe time, and all in cer- he An ay for 
tainty. This kind of challenge, being no principal challenge, muſt be left HET 
to the diſcretion and conſcience of the triers. As if the plaintiffor defendant 
be tenant to the ſheriff, this is no principal challenge, but he may challenge 
or favour, and leave it to trial. So affinity between the ſon of the ſheriff, 
and the daughter of the party, or the like, is no principal challenge, "_ 
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the favour; but if the ſheriff marry the daughter of either party, or the 
like, this (as hath been ſaid) is a principal challenge. 1 Inſt. 1 56, ; 

But where the king is party, one ſhall not challenge the array for fav 
becauſe in reſpect of his allegiance, he ought to favour the king = 
but if the ſheriff be a menial ſervant of the king, there the challer " 
good. 1 Inſt. 156. By which ſeems to be meant, that ſuch challenge 5 
not good, without ſhewing ſome actual partiality in the ſheriff, 2 Han 
419. | 
Y But the king may challenge the array for favour. 1 Inſt. 1 56. 

2. Challenge to the polls is threefold: 

(1) Peremptory. This is ſo called, becauſe a perſon may challenge pe 
remptorily, upon his own diſlike, without ſhewing of any cauſe. : 

This peremptory challenge ſhall not be allowed to the king; ſor it is pro- 
vided by the 33 Ed. 1. ft. 4. that he who challengeth a juror for the kin 
ſhall ſhew cauſe, and the truth thereof ſhall be inquired of. And this 2 
tends as well to criminal, as civil cauſes. However, if the king challenge 
juror, he need not ſhew any cauſe of his challenge, till the whole Panel he 
gone through, and it appear that there will not be a full jury without the 
perſon challenged. And if the defendant, in order to oblige the king to ſhey 
cauſe, preſently challenge all the reſt, yet it hath been adjudged, that the 
defendant ſhall be firſt put to ſhew all his cauſes of challenge, before the 
king need to ſhew any. 2 Haw. 413. 

And this peremptory challenge is not allowable to the party againſt the 
king, but only in caſe of treaſon or felony, in favour of life. 1 nfl. 156 

But in caſe of treaſon or felony, the priſoner by the common law might 
peremptorily challenge 35, which was under the number of three juries, 

2. And by 10& 11 Car. 1. cap. g. None that ſhall be arraigned for high 


bove twenty treaſon, petty treaſon, murther, man-ſlaughter, or any other felony, ſhall 


be admitted to challenge peremptorily above 20 of their jurors, and, if upon 

their arraignment or trial, they challenge above that number, perſons ha- 

ving authority for the tria] of them, may give judgment againſt them, and 

award ſuch execution thereupon, as they might if they had challenged pe- 

remptorily the number of 36 or more, before the making of this ſtatute. 
(2) Principal challenge to the polls: where cauſe is ſhewn, but which 

if found true, ſtands ſufficient of itſelf, without leaving any thing to the 

triers. | 

Cauſes of principal challenge to the polls, are ſuch as theſe: 

A peer is not to be ſworn on juries, and he may be challenged by either 


party, or may bring a writ of privilege for his diſcharge. 1 ft. 156. 2 
Haw. 415. 55 
Want of freehold, is a good cauſe of challenge. 1 Iuſt. 1 56. 


Alſo, if a perſon is an alien. 1 Inſt. 156. 
If the juror be within the age of 21, it is a good cauſe of challenge. 


Int. 157. 

If a juror be above the age of 70 or is ſick, or is non-reſident in the 
county, he may ſue out a writ of privilege for his diſcharge; but if he 
be returned and appear, he can neither be challenged by the party, nor 
excuſe himſelf from not ſerving, if there be not enow without him. 2 


- 


Haw. 418. 


; Jutoꝛs. 

If the juror be of blood or kindred to either party, this is a principal 
pallenge; for that the law preſumeth that one kinſman doth favour ano- 
thc before a ſtranger; and how far remote ſoever he is of kindred, yet 
the challenge is good. 1 Inſt. 157. ny | 

Affinity, or alliance by marriage, is a principal challenge, if the ſame 
continues, or iſſue be had; otherwiſe, it is but to the favour. 1 If. 157. 
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And by the 33 H. 8. C. 1. c. 4. Conſanguinity or affinity being not with- Confanguinity 
in the fifth degree betwixt the juror impanelled in any inqueſt or trial or f #69. 


his wife or any of the parties to the ſame, or the wife of the ſame parties, or 
betwixt the ſheriffs, under-ſheriffs, coroners, or other officers that ſhall re- 
turn or array any panel or jury in any inqueſt or trial, or the wife of any 


of them, and any of the parties to the ſame, or the wife of any of the ſame 


parties, ſhall be no principal challenge. | 
If the juror be godfather to the child of the plaintiff or defendant, or 


they to his child, this is allowed to be a good challenge in our books. 1 


Inſt. 157. „ | | 
of n have part of the land that dependeth upon the ſame title, it 


is a principal challenge. 1 Inſt. 157. 
It hath been allowed a good cauſe of challenge, on the part of the priſo- 


ner, that the juror hath declared his opinion beforehand, that the party is 
guilty, or will be hanged, or the like. 2 Haw. 418. | 

Likewiſe if the juror gave a verdict before, for the ſame cauſe, or upon 
the ſame title or matter, though between other perſons. 1 Inſt. 57. 


* 


So likewiſe one may be challenged, that he was indictor of the plaintiff 


or defendant in the ſame cauſe; for ſuch a one, it may be thought, will not 
falſify his former oath. Lamb. 554. And if a grand juryman, who was 


one of the indictors in the ſame cauſe, be returned upon the petit jury, and 


do not challenge himſelf, he ſhall be fined. 2 H. H. 309. 
If a juror hath been an arbitrator, choſen by the plaintiff or defendant in 


the ſame cauſe; and hath been informed thereof, or treated of the matter, 
this is a principal challenge; otherwiſe, if he were choſen indifferently by 


either of the parties. 1 Inſt. 157. Tk” 
If he be of counſel, ſervant, or of fee, of either party, it is a principal 


challenge. 1 Inſt. 157. 8 | 2 
Alſo, if a juryman, before he be ſworn, take information of the caſe, this 


is cauſe of challenge. 2 H. H. 306. | 
If any, after he be returned, do eat and drink at the charge of either 


party, it is principal cauſe of challenge. 1 nf. 187. | 
Bur is not a principal challenge to a juror, but only to the favour, that 
the proſecutor was lately entertained at his houſe. 3 Salk. 81. 
Actions brought either by the juror againſt either of the parties, or by 
either of the parties againſt him, which imply malice or diſpleaſure, are 


cauſes of principal challenge; other actions, which do not imply malice or 
- diſpleaſure, are but to the favour. 1 Inſt. 157. 


In a cauſe where the parſon of a pariſh is party, and the right of the 
church cometh in debate, a pariſhioner is a principal challenge. I Iuſt. 


157. 


If either party labour the juror, and give him any thing to give his- ex- . 


dict, this is a principal challenge; but if either party labour the juror to ap- 
K kk ä pcar 
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pear, and to do his conſcience, this is no challenge at all, but lawful for him 
to do It. 1 Inf. 157. 

FT Juror 7c fefion Nrrest wih cither party, is o Principal .- 


lenge, but to the favour, 1 Iuſt. 157. 

If the juror be attainted or convicted of treafon or felony, or for any of. 
fence to life or member, or in attaint for a falfe verdict, or for perjury a8 2 
witneſs, or in a ny + bo at the fart of the king, or in any fuit (either for 
the king or for any fubject) be adjudged to the pillory, tumbrel, or thelike 
or to be branded or ſtigritrzed, or to have any other corporal puniſhment, 
whereby he becometh infamous; theſe, and rhe like, are principal cauſes of 
challenge. 1 Ia. 158. 

So it is, if a man be outlawed in treſpaſs, debt, or any other action, for 
he is exlex, and therefore not a lawful man. 1 Taft. 158. 

And old books have ſaid, that if he be excommunicated, he could not be 
of a jury. 1 Int. 188. 

3. Challenge to the polls for favour. This is, when either party cannot 
take any principal challenge, but ſheweth cauſes of favour, which muſt be 
left to the conſcience and diſcretion of the triers, upon hearing their evidence, 
to find him favourable, or not favourable. And the cauſes of favour ate 
infinite. For all which, the rule of law is, that he muſt ſtand indifferent, 
as he ſtands unſworn. 1 Inf. 157. : 


ij. When the challenge ts to be taken.. 


1. No challenge can be taken either to the array, or to the polls, till x 
full jury have appeared. 2 How. 412. 

2. He that hath divers challenges, muſt take them all at once. 1 If, 
158. 
* If a juror be challenged by one party, and after be tried indifferent, 
it is time enough for the other party to challenge him. 1 Inf. 158. 

4. After challenge to the array, and trial duly returned; if the ſame 
take a challenge to the polls, he muſt ſhew cauſe preſently. 1 ft. 158. 

5. If a juror be formerly ſworn, if he be challenged, the party muſt 
ſhew cauſe preſently, and that cauſe muſt riſe ſince he was ſworn. 1 I,. 
158. 
% When the king is party, the defendant that-challengeth for cauſe muſt 
ſhew his cauſe preſently. 1 nf 158. 

7. But if a juror be chaRlenged between party and party, and there be &- 
nough of the panel befides; the cauſe of challenge needeth not to be ſhewed, 
unleſs the other fide challenges tours peravail. Tr. p. pais 143. 

8. If a man, in caſe of treaſon or felony, challenge for-cauſe, and he be 
tried indifferent, yet he may challenge him peremptorily. 1 nfl. 158. 

9. The priſoner muſt take all peremptory challenges himſelf, even in caſes ' 
wherein he may have counſel. 2 Haw. 413. 

10. The challenge to the array, muſt be in writing-(C); but where the 
challenge is to the polls, it is a ſhort way by a verbal challenge. Tr. p. 


Pals 172. 


i, How 


Jatozs, 
1. How the challenges ſhall be tried. 
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I. The challenge of bim who firſt challenged ſhall be firſt tried. 77. p. 

I | 
f 10 Ihe array be challenged, it lies in the diſcretion of the court how it 
ſhall be tried; ſometimes it 1s done by two eoroners, and ſometimes by two 
of the jury, with this difference, that if the challenge be for kindred in the 
ſheriff, it is moſt fit to be tried by two of the jurors returned; if the chal- 
lenge found in favour of partiality, then by any other two aſſigned thereun- 
to by the court. 2 H. H. 275. | 

3. When any challenge 1s made to the polls, if it be before any jurors are 
ſworn, the courtſhall chuſe the triers; if two are ſworn, they ſhall try; and 
if they try one indifferent, and he be ſworn, then he and the two triers ſhall 
try another; and if another be tried indifferent, and he be ſworn, then the 
two triers ceaſe, and the two that be ſworn on the jury ſhall try the reſt: If 
the plaintiff challenge ten, and the defendant one, and the twelfth is ſworn, 
becauſe one cannot try alone, there ſhall be added to him one challenged by 
the plaintiff, and another by the defendants. Finch. 112. 1 Int. 158. 

4. The triers oath is, You ſhall well and truly try, whether A. B. (the 
% juryman challenged) ſtand indifferent between the parties to this iſſue; ſo 
« help you God.” 1 Salk. 152. | 8 8. 

5. If the cauſe of challenge touch the diſhonour or diſcredit of the juror, 
he ſhall not be examined on his oath; but in other caſes, he ſhall be examin- 
ed on his oath, to inform the triers. 1 . 158. 1 Salk. 153. 

6. If the array be quaſhed againſt the ſheriff, the proceſs of venire facias 
furatores ſhall be directed to the coroners; if againſt any of the coroners, 
then proceſs ſhall be awarded to the reſt; if againſt all of them, then the 
court ſhall appoint certain eliſors (ſo named ab eligendo), againſt whoſe re- 
turn no challenge ſhall -be taken to the ;array, becauſe they were appointed 
by the court; but he may have his challenge to the polls. 1 Iuſt. 158. 


wv. How panels may be reformed by the court without challenge. 


= ADÞclides the challenges which may be taken by the plaintiff or defendant, 
tt is enacted by the 3 H. 8. c. 12. that in caſes where the king is party, the 


juſtices af aſſize, or af the peace in ſeſſions, may reform the panels of jurors, 


by putting to and taking out of the names of the perſons impanelled by their 
diſcretion; and if the ſheriff do nat return the panel fo reformed, he ſhall 
forfeit 207, half to the king, and half to him that ſhall ſue. | 

And this extends both to grand and petit juries. 2 H. H. 156. 

And hence it is, that if a priſoner be artaigned before the judge that ſits 
upon the crown fide, it is uſual for the judge to ſend for a jury to the judge 
of niſ prius, and when the jury is braught, the ſheriff returns them be- 


27.26 che king and che priſaner; which is by virtue of this ſratute. 2 H. 


KkKk 2 V. Of 


| 1002S, 


V. Of the demeanor of jurors in giving their verdiq. 


Jurors t be 1. Ey the law of England, a jury after their evidence given upon the iſſue 
cone 5 1 N ought to be kept together in ſome convenient place, without meat or du ink. 
: fire or candle, and without ſpeech with any, unleſs it be the bailiff ard 
with him only it they be agreed. 1 Inſt. 227. 75 
Bailiff ſeorn 2. And the bailiff ought to be ſworn to keep them together, and not 0 
to keep them. fuffer any to ſpeak with them. 2 H. H. 296. 
uheiher cating 3. And if the jury after their evidence given to them at the bar, do at the; 
—_— inking own charges eat or drink, either before or after they be agreed on their ver. 
verdicf. dict, it is finable, but it ſhall not avoid the verdict; but if beſore they be 
agreed on their verdict, they eat or drink at the charge of the plaintiff, if 
the verdict be given for him, it ſhall avoid the verdict; but if it be given for 
the de ſendant it ſhall not avoid it, and ſo on the contrary. But if after they 
be agreed on their verdict, they eat or drink at the charge of him for whom 
they do paſs, it ſhall not avoid the verdict, 1 /nft. 227. 
le what caſes 4. But with the aſſent of the juſtices they may both eat and drink; as if 
ny my cate any of the jurors fall ſick before they be agreed of their verdict, then by the 
9 8 aſſent of the juſtices he may have meat or drink, and alſo ſuch other things 
as be neceſſary for him and his fellows alſo, at their own coſts, or at the in- 
different coſts of the parties, if they ſo agree: and if they cannot agree, 
the juſtices may in ſuch caſe ſuffer the jury to have both meat and drink for 
a time, to ſee whether they will agree. Dr. & St. 158. 
May re exa- 5. After their departure they may deſire to hear one of the witneſſesagait, 
mine witncfſes: and it ſhall be granted, ſo he deliver his teſtimony in open court; and alſ 
they may defire to propound queſtions to the court for their ſatisfaction, and 
it ſhall be granted, ſo it be in open court. 2 H. H. 296. 
May hear no 6. But if the plaintiff after evidence given, and the jury departed from the 
1 but bar, or any for him, do deliver any letter from the plaintiff to any of the 
jury concerning the matter in iſſue, or any evidence, or any writing touching 
the matter in iſſue, which was not given in evidence, it ſhall avoid the ver- 
dict, if it be found for the plaintiff, but not if it be found for the defendant, 
and fo on the contrary. But if the jury carry away any writing unſealed, 
which was given in evidence in open court, this ſhall not avoid their ver- 
dict, albeit they ſhould not have carried it with them. 1 nf. 227. 
Cannot be iS 7. A jury ſworn and charged in a capital cafe, cannot be diſcharged (with- 
1 Fong out the priſoner's conſent) till they have given a verdict. 2 Hawk. 439 
verdict. Foe. 22. Sir John Yedderbourn's caſe. | 
And the king cannot be nonſuit, for he is in judgment of law ever preſent 
in court. 1 Inſt. 2 27. 5 
May be fin-d 8. If a jury ſay they are agreed, and it being aſked who ſhall ſay for them, 
tor ſzying they they ſay their foreman, but upon farther inquiry they are not agreed, the) 
beider re may be fined. 2 H. E. es? ĩ ; 
not. . If a jury caſt lots for their verdict, it ſhall be ſet aſide, and they ſhall 
Gaitin? 195 be fined for the contempt. 3 Keb. 805. 2 Lev. 140, 205. 2 Jones 83. 
verdict. . 12G. Hale and Ove. The jury having fat up all night, agreed in the 
morning to put two papers into a hat, marked Wee and Defendant, and 
or 


© draw lots; Plaintiff came out, and they found for the plaintiff, which 
ES happened 
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happened to be according to the evidence, and the opinion of the judge. 

Upon motion ſor a new trial, it was agreed that the verdict muſt be ſet aſide; 

but the queſtion was, whether the defendant ſhould pay coſts : the court in- 

clined to give the plaintiff coſts, comparing it to the caſe of a verdict againſt 

evidence ; but at laſt it was agreed, that the coſts ſhould wait the event of 

the new trial. Sr. 642. 

10. The jury may give a verdict without teſtimony, when they themſelves Giving verdict 

have conuſance of the fact. T7. P. Pais 279. 1 Ventr. 97. 2 e vi- 


ence. 


11. But if they give a verdict on their own knowledge, they ought to Juror may be a 
tell the court ſo; but they may be ſworn as witneſles ; and the fair way 1s. Ss 
to tell the court before they are ſworn that they have evidence to give. 1 
Salk. 405. | 
my — it is of dangerous conſequence, to receive a verdict againſt 
evidence given, on ſuppoſal that ſome of the jury knew otherwiſe, or on pri- 
vate information given by any juryman to the reſt, where he cannot be croſs 
examined. Tr. p. pats 209. | = 
12. After they be agreed, they may in cauſes between party and party, if 2 ver- 
the court be riſen, give a private verdict, before any of the judges of the 
court; and then they may eat and drink; and the next morning in open 
court they may either affirm or alter their private verdict ; and that which 
is given in court ſhall ſtand. 1 Inſt. 227. | 
But in criminal cafes of life or member, the jury can give no private ver- | 
dict, but they muſt give it openly in court. 1 ft. 227. 
13. In all cauſes, and in all actions, the jury may give either a general Special verdict. 
or a ſpecial verdict, as well in cauſes criminal as civil; and: the court 
ought to receive a ſpecial verdict, if pertinent to the point in iſſue. 3 Salk. 
Ng 2 i | 
Thus if one be indicted for grand larceny, that is, for ſtealing goods 
above the value of 12 d. yet the jury may find ſpecially, that he is guilty, but 
that the goods are not above the value of 124. In which caſe, he ſhall only 
have judgment of petit larceny.. 1 Haw: 9g. FACES 
14. Jurors are to try the fact, and the judges ought to judge according to. Jurors t; try 
the law that ariſeth upon the fact. 1 Inſt. 226. | oo 
But if they will take upon them the knowledge of the law. upon the matter, 
they may; yet it is dangerous, for if they miſtake the law, they run into the 
danger of an attaint: therefore to find the ſpecial matter is the ſafeſt way, / 
where the caſe is doubtful, 1 Inſt. 228. 
But if the jury find according to the direction of the judge in matter of 
law, although the judge be miſtaken, yet the jury ſhall not be liable to at- 
taint. L. Raym. 470. | 
15. It hath been adjudged, that if the jury acquit a priſoner of an indict- Finding againſt 
ment of felony againſt manifeſt evidence, the court may, before the verdict ts 
is recorded, but not after, order them to go out again, and re-conſider the 
matter; but this by many is thought hard, and ſeems not of late years to have 
been ſo frequently practiſed as formerly. However it is ſettled, that the 
court cannot ſet aſide a verdict which acquits a defendant, of a proſecution 
Properly criminal, as it ſeems that they may a verdict that convicts him, for 
having been given contrary to evidence and the directions of the judge, or. 


any verdict whatſoever for a miſ-trial. 2 Hawk. 442. 
. 25755 i 16. After. 


Varying from 16. After the verdict recorded, the jury cannot vary from it; but beſore 
the verdit. it be recorded, they may vary from the firſt offer of their verdict, and that 
verdict which is recorded ſhall ftand. 1 fl. 227. . 
verdict finding 17. A verdict finding an impoſſible matter ſhall not be void, if at the ſame 
an impoſhivility- time it find the ſubſtance of the indictment; but the ſurplus ſhall be rejected 

1 Hawk. 77. | 
thow 18. Verdicts ſhall not be taken ſo ſtrictly as pleadings ; but the ſubſtance 


Ver 


1 thing in iſſue onght to be always found. 3 Saſk. 373. 

Where they 19. It is ſaid, that if the jurors agree not, before the departure of the 

cannot agree. juſtices of gaol delivery into another county, the ſheriff mult ſend | ong 
- in carts, and the Jude may take and record their ver fa” reign county 


2 H. H. 297. Tr. p. pais 274, 285, 1 Ven. 97. 

But if the caſe ſo happen, that the jury can in no wiſe agree, as if one of 
the jurors knoweth in his own conſcience the thing to be falſe, which the 
other jurors affirm to be true, and fo he will not agree with them in giving 
a falſe verdict, and this appeareth to the juſtices by examination; the ju- 
ſtices (as it ſeemeth) in ſuch caſe may take ſuch order in the matter, as ſhall 
ſeem to them by their diſcretion to ſtand with reaſon and conſcience, b 
awarding a new inqueſt, or otherwiſe, as they ſhall think beſt by their al 
cretion, like as they may do, if one of the jury die before the verdict. Dy, 
£9 Stud. 158. 


VI. Of the indemnity and puniſhment of jurors. 


Threatoinga . I. If a man aſſault or threaten a juror, for giving a verdict againſt him, 
juror. he is highly puniſhable by fine and impriſonment ; and if he ftrike him in the 
court, in the preſence of the judge of aſſize, he ſhall loſe his hand, and his 
goods, and profits of his lands during life, and fuffer perpetuai impriſon- 
ment. 1 Hawk. 5), 58. 
Juror not ap- 2. Where more than one of the perſons returned on a jury do appear, but 
pearing- not a ſufficient number to take an inqueſt, and ſome of the others come 
within view of the court, or into the ſame'town in which the court is holden, 
but refuſe to come into the court to be fworn ; upon proof of {ſuch matter, 
the court may, at the prayer of the party, order the jurors who appeared, 
to inquire what is the yearly value of ſuch defaulter's lands, and after ſuch 
inquiry made, either ſummon them to appear, on pain of forfeiting ſuch 
ſum as their lands have been found to be worth by the year, or fome leſſer 
ſum, or impoſe a fine of the like ſum upon them, without any farther pro- 
ceeding. But it ſeems, that ſuch juror thall be liable to loſe his iffues only 
for ſuch default, and not the yearly value of his lands, unlefs the party 
pray it: But a juror who hath actually appeared, and after makes default, 
is {aid to be ſubjeEt to ſuch forfeiture of the yearly value of his lands, whe- 
ther the party pray it or not; beeauſe his contempt appears to the court by 
its own record: yet even in this cafe, the court in diſcretion will ſometimes 
only impoſe a fmall fine. Alſo it ſeems, that a juror who makes default 
without ever coming into the town wherein the court is holden, is liable 
| | only to loſe his iſſues, or to be amerced, but not to be fined. 2. Hawk. 


146. 
And 
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= court of record, and judgment thereupon, the party grieved may bring his civil cauſe. 


Futozs, 447 


the 29 C. 2. c. 6, / 6. In cauſes of nftprivs, every perſon whoſe 
—_—— be drawn, and tho ſhall not appear, after being openly called 
three times, ſhall on oath made of his having been lawfully ſummoned, 3 3 
ſorfeit not exceeding 201. nor leſs than 405. unleſs ſome reaſonable cauſe be W 
proved, by oath or affidavit, to the ſatisfaction of the judge. f 
If the grand jury at the aſſizes or ſeſſions will not find a bill, the court whether a 

may impanel another inqueſt (by the 3 H. J. c. 1.) to inquire of their con- 822d jury way 
cealments, and thereupon, fet fines upon them: But it ſeemeth that fines ſet finding a vill. 
upon grand inqueſts in any other manner, are not warrantable by law; for 
the privilege of an Engliſhman is, that his life ſhall not be qrawn in danger 
without due preſentment or indictment, and this would be but a ſlender 
ſcreen or ſafeguard, if every juſtice of the peace, or judge of aſſize, may 
make the grand jury prefent what he pleaſes, or otherwiſe fine them. 2 H. 
T2 1. 
1 any juror do take of either party to give his verdict, he ſhall on con- Juror taking g 
riction by bill or plaint, before the court where the verdict ſhall paſs, for- bribe. 
feit ten times as much as he hath taken, half to the king, and half 
to him that ſhall fue. g Ed. 3. c. 10. 34 Ed. 3. c. 8. 38 Ed. 3. f. 1. 
4 * | 

5, It ſeems to be certain, that no one is liable to any profecutian whatſo- whethera 
ever, in reſpect of any verdict given by him in a criminal matter, either upon juror may be 
a grand or petit jury; for fince the fafety of the innocent, and puniſhment | l op 
of the guilty, doth ſo much depend upon the fair and upright proceedings ci ninal mat- 
of jurors, it is of the utmoſt confequence, that they ſhould be as little as 
poſſible under the influence of any paſſion whatſoever. And therefore, left 
they ſhould be biaſſed with the fear of being harraſſed by a vexatiaus ſuit, 
for acting according to their conſciences, the law will not leave any poſſi- 
bility for a proſecution of this kind. And as to the objection, that an at- 
taint hes againſt a jury for a falſe verdict in a civil cauſe, and that there is 
as much reaſon to allow of it in a criminal one; it may be anſwered, that 
in an attaint in a civil cauſe, a man's property is only brought into 
queſtion a ſecond time, and not his liberty or life. 1 Haw. 191. L. Raym. 4 
46 ; 4 

4 But where the jurors give a falſe verdi& upon an iſſue joined in any Attaint in a ; 


- 


writ of attaint in the king's bench or common pleas, upon which 24 of the 
beſt men of the county are to be jurors, who are to hear the ſame evidence | 
which was given to the petty jury, and as much as can be brought in affirm- | 

ance of the verdict, but no other againſt it. And if theſe 24, who are 

called the grand jury, find it a falſe verdict, then followeth this terrible 

judgment at the common law upon the petit jury; that the party ſhall be 


infamous, ſo as never to be received to be a witneſs, or a juror; ſhall for- 


feit his goods and chattles; and his lands and tenements ſhall be taken into 
the king's hands; his wife and children caſt out of doors; his houſes pro- 
ſtrated ; his trees rooted up; his meadows ploughed up; and his body im- 
priſoned. And ſeeing all trials of real, perſonal, and mixt actions depend 
upon the oath of 12 men, prudent antiquity inflicted a ſtrange and ſevere 
puniſhment upon them, if they were attainted of perjury. 1 If. 294. 
Read Jur. 

But 


Whether they 
may be fined 
for their ver- 


Jutoꝛs. 


But now by the ſtatute of 23 H. 8. c. 3. The ſeverity of this Puniſhment 
is moderated, if the writ of attaint be grounded upon that ſtatute, hut = 
vertheleſs, the party grieved may at his electron, either bring his writ of at. 
taint upon that ſtatute, or at the common law. Tr. p. pais 222. 

But this proceeding ſeems to be intirely diſuſed at this day; and in the 
place of attaint motions are now uſually made for new trials, when a verdi 
is againſt evidence. Mood b. 4. c. 4. Read. Jur. 

But there can be no new trial for or againſt the king. Tr. p. pais 210. 

7. It ſeems to be the current opinion of the old books, that jurors are not 
ſubject to any proſecution for a falſe verdict except by way of attaint And 
there ſeem to be very few antient precedents for the puniſhment either of 2 
grand or petit jury, merely for giving a verdict againſt evidence, or the d. 
rection of the court, either in a capital or civil matter. 2 Haw. 147. 

And the fining and impriſoning of jurors for giving their verdict, hath 
ſeveral times been declared in parliament an illegal and arbitrary innovation 
and of dangerous conſequence to the government, and the lives and lber 
ties of the ſubject. 2 Keb. 180. Read. Jur. 

And in Huſbel's caſe, it was reſolved by all the judges, upon a full con. 
ference together, that a jury is not finable for going againſt their evidence, 
where an attaint lies. And where an attaint doth not lie, L. Vaughan ſays 
thus ; © That the court could not fine a juryman at the common lay, 
<« where attaint did not lie, I think to be the cleareſt poſition that ever! 
« conſidered, either for authority or reaſon of law.” And one reaſon for 
this is, becauſe the judge cannot fully know upon what evidence the jury 
give their verdict ; for they may have other evidence, than what is ſheyed 
in court ; they are of the vicinage, the judge is a ſtranger ; they may hay: 
evidence from their own perſonal knowledge that the witneſſes ſpeak falſe, 
which the judge knows not of; they may know the witneſſes to be ſtigmati 
ed and infamous, which may be unknown to the parties or court. And if the 
jury knew no more than what they heard in court, and fo the judge knew as 
much as they, yet they might make different concluſions, as oftentimes two 
| judges do; and therefore as it would be a ſtrange and abſurd thing, to pu- 
niſh one judge for differing with another in opinion or judgment, fo it would 
be worſe for the jury, who are judges of the fact, to be puniſhed for finding 
againſt the direction of him, who is not judge of the fact. Tr. p. pais 225 
L. Faugb. 135. | | ; 

And to ſay the truth, ſays Lord Hale, it would be the moſt unhappy caſe 
that could be to the judge, if he at his peril muſt take upon him the guilt 
or innocence of the priſoner : and if the judge's opinion muſt rule the mat- 
ter of fact, the trial by jury would be uſeleſs. 2 H. H. 315. 

But what if a jury gave a verdict againſt all reaſon, convicting or ac. 
quitting a perſon indicted of felony, what ſhall be done? If the jury conv: 
a man, againſt or without evidence, and againſt the direction of the court, 
the court may reprieve him before judgment, and acquaint the king, and 
certify for his pardon : if the jury acquit him in like manner, the court ma) 
ſend them back again (and ſo in the former caſe) to conſider better of tt, 
before they record the verdict ; but if they are peremptory in it, and ſtand 
to their verdict, the court muſt take their verdict and record it. 2 U H. 


— 


309, 210. 
| C. Challenge 


Juroꝛs. 1 


Ci Challenge to the array, becauſe che thaifs of kindred 4 2 
of the parties; from 'Goke's entries. 80 


ND ow. at this day, to wit =——— came the afbreſuid A. He Plaintiff, 
FA and B. the defendant, by their artornier, und the jurors were impanetld, 
and demanded, and came, and thereupon the ufbreſai B. challeygerh the array 
of the panel aforeſaid, becauſe be ſaid that that panel wii arrayed by one fol 
Zouch, knight, now and at the time bf num the array uforefaid, ſheriff of 
the ſaid county of Derby, which ſaid if is a kinſmin of the aforeſaid ohn 
Maners ( the plaintiff); to wit, the ſon of George Zouch, Eſuire, - the ſbn of 
ohn Zouch, knight, the ſon of John Zouch, eſquire, the ſon of William 
Lord Zouch, the ſon of Alan Lord Zouch, the ſon of William Lord Zouch, 
the ſon of Elizabeth daughter of William Lord Roos, the father of William 
Lord Roos, the father of Thomas Lord Roos, the father of Eleanor mother 
of George Maners, kniyht, the father of Thomas Earl of Rutland, the father 
of the aforeſaid John Maners. And this he is ready to verify, wherenpon he 
prayeth judgment, and that the ſaid panel may be quaſbed. Which ſaill challenge 
by ———— and by — — triers, to this choſen and ſworn, is found true. 
And therefore let the panel aforeſaid be quaſhtd and amoved, &c. Tr. per. p. 
160. | i 


Challenge becauſe the panel was retutned at the inſtance of the 


party. 


And upon this, the ſaid ——= challenges the array of the ſaid panel, 


becauſe he ſays, that that panel was arrayed by one J. S. eſquire, late ſberiff 


of the county o aforeſaid, at the nominativn of the ſaid -——=— 
and in his favour which ſaid challenge, by triers thereof ſworn, is found 
irue. | 


© Yriltices of the prate, 


USTIC ES of the peace are judges of record, appointed by the king, 
J to be juſtices within eertain limits; for the conſervation of the peace, and 


the execution of divers things comprehended within their commiſſion, 


and within divers ſtatutes committed to their charge. Dult. c. 2. 
And a record or memorial made by a juſtice of the peace, of things done 
before him judicially in the execution of his office, ſhall be of ſuch credit, 
that it ſhall not be gainſaid. One man may affirm a thing, and another man 
may deny it; but if a F#ord once ſay the word, no man ſhall be received to 
aver or ſpeak againſt it; for if men fhould be admitted 'ts deny the ſame 
there would never be any end of coiitroverſies. And thetefore to avoid alt 
contention, while one faith one thing, and another faith anether thing, the 
law repoſeth it ſelf wholly and ſolely in the report of the judge. And hereof 
UF RAN 
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Juſtites of the peate. 


At cometh, that he cannot make a ſubſtitute or deputy in his office, ſeeing 


that he may not put over the confidence that is put in him. Great caule 
therefore have the juſtices to take heed that they abuſe not this credit; either 
to the oppreſſing of the ſubje&t by making an untrue record, or the de- 
frauding of the king by ſuppreſſing the record that is true and lawful. 
Lamb. 63-66. 1 

Hereof alſo it cometh, that if a juſtice of the peace certify to the kings 
bench, that any perſon hath broken the peace in his preſence, upon this cer- 
tificate ſuch perſon ſhall be there fined, without allowing him any traverſe 
thereto. Dal. c. 30. 8 3 | | 
And that I may treat intelligibly concerning this office (of which lord 
Coke ſays the whole chriſtian world hath not the like, if it be duly executed, 


4 1s. 110.) I will ſet forth. 


Confervators 
dy election. 


J. The office of conſervators of the peace at the common law, before 
the inſtitution of Juſtices of the peace. | 

I. The commiſſion of the juſtices of the peace, founded on the ſtatute 
law. 

TIT. The juſtice of the peace his oath of office. 

TV. Of fees to be taken by juſtices of the peace. 

V. Some general directions relating to juſtices of the peace, not falling 

under any particular title of this book. | 

VI. Their indemnity and protection by the law, in the right ex- 

ecution of their office ; and their puniſhment for the vmiſion 


of it. 


. NT 1 3 TTT. K . ö , 
T. The office of conſervators of the peace at the common law, befort 


the inſtitution , Juſtices of the peace. 


I. Of antient time ſuch officers or miniſters, as were inſtituted either for 
preſervation of the peace of the county, or for execution of juftice, becauſe 
it concerned all the ſubjects of that county, and they had a great intereſt in 
the juſt and dhe exerciſes of their ſeveral places, were by force of the kings 
writ in every ſeveral county choſen in full or open county by the freeholders 


of that county: as before the inſtitution of juſtices of the peace, there were 


conſervators of the peace in every county, whoſe office (according to their 
names) was to conſerve the king's peace, and to protect the obedient and 
innocent ſubjects from force and violence. Theſe conſervators, by the an- 
cient common law, were by force of the king's writ choſen by the free- 
holders in the county court, out of the principal men of the county; after 


which election ſo made, and returned, then in that caſe the king directed a 
writ to the party ſo elected, to take upon him and execute the office, until 


the Ling ſhould order otherwiſe. And thus the coroners ſtill continue to 
be choſen in full county; as alſo the Knights of the ſhire for the parliament. 


2 inſt. 558, 559. 1 > Belides 


Jultites of rhe peace. 
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2. Beſides theſe conſervators of the peace properly ſo called, there were Conſervators 


and are other conſervators of the peace by virtue of certain offices: as for 
inſtance; | 

(1) The lord chancellor, and every juſtice of the king's bench, have, as 
incident to their offices, a general authority to keep the peace throughout 
all the realm, and to award proceſs for the ſurety of the peace, and to take 
recognizances for it. 2 Haw. 32. | 

(2) Alſo, every court of record, as ſuch, hath power to keep the peace 
within its own precinct. 2 Haw. 32. 5 

(3) Alſo every juſtice of the peace is a conſervator of the peace. 
Crom. 6. 

(4) Alſo, every ſheriff is a principal conſervator of the peace, and may 
without doubt ex officio award proceſs of the peace, and take ſurety for it. 
And it ſeems the better opinion, that the ſecurity ſo taken by him is by the 
common law looked on as a recognizance or matter of record, and not as 4 
common obligation. 2 Haw. 33. | 


(5) Alſo, every coroner is another principal conſervator of the peace, and 


may certainly bind any perſon to the peace, who makes an affray in his pre- 
ſence. But it ſeems the better opinion, that he has no authority to grant 
proceſs for the peace; and it ſeems clear, that the ſecurity taken by him for 
the keeping the peace (except only where it is taken by him as judge of his 
own court for any affray done 1n ſuch court) is not to be looked on as a re- 
cognizance, but as-an obligation. 2 Haw. 33. 

(6) Alfo, every high and petit conſtable are by the common law conſer- 
vators of the peace. 2 Haw. 33. 

And it is ſaid, that if a conſtable ſee perſons engaged in an affray, or up- 
on the very point of entring upon it, as where one ſhall threaten to kill, 
wound, or beat another, he may impriſon the offender of his own authority 
for a reaſonable time, till the heat ſhall be over, and alfo afterwards detain 
him till he find ſurety of the peace by obligation. 1 Haw. 1 37. 

But it is ſaid, that a conſtable hath no power to arreſt a man for an af- 
fray done out of his own view ; for it is the proper buſineſs of a conſtable to 
preſerve the peace, not to puniſh the breach of it ; nor doth it follow from 
his having power to compel thoſe to find ſureties who break the peace in his 
preſence, that he hath the ſame power over thoſe who break it in his abſence. 
1 Haw. 137. | . 

3. There were alſo other conſervators of the peace by tenure, who held 
lands of the king by this ſervice, among others, of being conſervators of the 
peace within ſuch a diſtrict. 2 Haw. 33. 8 8 

4. Alſo there were other conſervators of the peace by preſcription; who 
claimed ſuch power from an immemorial uſage in themſelves and their pre- 
deceſſors or anceſtors, or thoſe whoſe eſtate they had in certain lands, which 


5 omce. 


Conſervators 
by tenure. 


Conſervators 


by preſcription. 


wholly depended upon ſuch uſage, both as to its extent, and the manner in 


which it was to be exerciſed. 2 Haw. 33. 

Thus itis ſaid, that a mayor of a corporation may be a conſervator of the 
peace by preſcription. Crom. 6. | f | 
by uſage; yet if the power of holding pleas and even of courts of record, 
which are of fo high a nature, and imply a power of keeping the peace 


It is queſtioned indeed by ſome, whether any ſuch power can be claimed 8 


within their own precincts, may be claimed by uſage, as it ſeems to be cer-. . 


L112 tain 
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Power of 
cynſrvators. 


Their duty. 


Juſtites of the peate. 

tain that they may ; it ſeemeth that the bare authority of keeping the 

in 4. Ce in Ain ky as well be claimed by ſuch uſage. 2 Haw. —_ 

5. The authority which ſuch conſervators of the peace, whether by elec. 

tion, or tenure, or preſcription,: have at common law, is the ſame autho- 
12 conſtables of a vill or wapentake have at this day. Crom. 6. 2 
41aWw. ; 
6. 1 duty of the conſervators of the peace by the common 
law, is to employ their own, and to commmand. the help of others, to 
arreſt and pacify all ſuch who in their preſence and within their juriſdicti- 
on and limits by word or deed, ſhall go about to break the peace. Dal. 
"of he 

And if a conſervator of the peace, being required to ſee the peace kept, 
ſhall be n. xligent therein, he may be indicted and fined. Dalt. c. 1. 
And if the conſervators of the peace have committed or bound over any 
offenders, they are then to ſend to, or be preſent at, the next ſeſſions of the 
peace or gaol delivery, there to object againſt them. Da. c. 1. 


II. Of the cotmiſfion of juſtices of the peace. 


| Juſtices of the peice at this day are of two forts; 1. By charter, or grant 
made by the Ring ufider the ou ſedt; as mayors and the chief officers in 

divers corporate towns. 2. By commiſſion. | 
At the firſt, by the ſtatute of the r Ed. + which is the firſt ſtatute that 
ordains the affighthent of juſtices of the peace y the king's commiſſion, thoſe 
Juſtices had no other power but only to keep the peace. But the very next 
ks the form of the commiſſion was enlarged, and continued till further 
to be infarged both in that kiüg's feign, and in the reign of almoſt every o- 
ther ſucceeding prince, until the goth year of the reign of Q. Elizabeth, 
When by the number of the ſtatutes rticutatly given in charge therein to 
the juſtices, many of which nevertheleſs kad been a good while before re- 
pealed, and by much vain repetition, and other corfuptions that had crept 
into it, partly by the miſwriting of clerks, and partly by the untoward 
huddling of things together, it was become ſo eumberſome and foully ble- 
miſhed; that of Ss it unt to be redrefſed. Which imperfections be- 
ing made knon td Sir Chr. Frey, then Lord Ch. Juſtice of the king's 
8e he communicated the ſame with the other judges and barons, fo as 
4 eher conference had àmongſt them, the commiſſion was carefully 
Nine in the Mie huelmas term, 1590, and being then alſo preſented to the 
cepted thereof, and commanded the ſame to be uſed: 


: Wo chancellor, he accep 
ich Vent d 0 ln der) Ike Wreraitibh to this day. Lamb. . 9. 


Which is as follow: 5 
George the third, by the grace of Gb, of Great Britain France, aud 
Weland, hve, fünber "if FA Taith, aid ſo forth. To A. B. C. D. &c. 
greetin 3; | 


15 Kb ye Thar We Babe g ed 50. 1, .jorfitly and twerally, and every one of 
Ve, our juſtices tb keep bur 145 eare in dur county o, W. And to keep and cauſe 
In be ehr al! ue Al dle, for Ibe good of the peace, and for preſer 
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Pultices of the peace. 


vation of the ſame, and for the quiet rule aud government of our people made, 
in all and fingular their articles in our ſaid county (as well within liberties as 
wit bout) according to the force, form, and effett of the ſame. 

And to chaſtiſe and puniſh all por ſons that offend againſt the form of thoſe or- 
dinances or flatutes, or any one of them, in the aforeſaid county, as it ought to 


Je done according to the form of thoſe ordinances and flatutes. 


And to cauſe to come before you, or any of you, all thoſe who. to any one or 
more of our people concerning their bodies or the firing of their houſes have 
uſed threats, to find ſufficient ſecurity for the peace, or their goed bebaviour, 
ggwards us and our people; and if they ſhall refuſe to find ſuch ſecurity, 


then them in our priſons until they ſhall find ſuch ſecurity to cauſe to be ſafely 


kept. * | 

2 e have alſo alſigned ou, and every two or more of you (of whom any one 
of you the aforeſaid A. B. C. D. &c. we will ſhall be one) our juſtices ts in- 
quire the truth more fully, by the aatb of good and lawful men of the afore- 


ſaid county, by whom the truth of the matter ſhall be the better known, of all 


and all manner of treaſons, murders, man-/laughters, buruings, unlawful 
aſſemblies, felonies, robberies, polſonings, inchantments, ſorceries, art mag ick, 
treſpaſſes, foreſtallings, regratings, in Sa, and extortions whatſoever. 

And of all and ſingular otber crunes aud affences, of which the juſtices of 
our peace may or ought lawfully to inguire, by whomſoever and after what 
manner ſoever in the ſaid county done or perpetrated; or which ſhall happen to 
be there done or attempted. | 


And alſo of all thoſe who in the aforeſaid county in companies againſt ur 


peace, in diſturbance of our people, with armed force baue goue ar rode, or bere- 
after ſball preſume to go or ride. 

And alſo of all thoſe who have there lain in wait, or hereafter ſhall pre- 
ſume to lie in wait, to maim or cut or kill our people; And alſo of all wittual- 
lers, and all and fingular other perſons, who in the abuſe of weights or meg- 
ſures, or in ſelling victuals againſt the farm of the ardinauces and ftatutes, or 
any one of them therefore made, for the common benefit of England and our 
people thereof, have offended or attempted, or hereafter ſhall preſume in the ſaid 
county to offend or attempt. _ 5 

And alſo of all ſberiffs, bailiſh, fewards, conſtables, keepers of gaols, and 
"ther officers, who in the execution of their offices avout the premiſſes, ar guy of 
them, have unduly behaved themyelyes, or hereafter ſhall preſume to bobave 
themſelves unduly, or have been, or fall bappen hereafter 10 be careleſs, remiſi, 
or negligent in our aforeſaid. county. | | 

And of all and fingular articles, and circumſtances, and all other. things 


whatſoever, that concern the premiſſes or. any of them, by whomſogver, ang 


after what manner ſoever, in our aforeſaid county done or perpetrgted, or 
which hereafter ſhall there happen to be done or at tempted in what manner ſo- 
ever. ö | 5 

And to mſpett all indiftments. whatſoever ſo before you or any of you talen 


or #0 be taken, or before others late our juffices of the peace in the aforeſaid 


unty made or taken, and not yet determined; and to make and continue pro- 
ceſſes thereugon, againſt all and fingular the perſons ſo indifted, or who be- 


fore ham hereafter Jhall happen to be mditted; until they can be taken, ſurren- 
„ or be outlawed (except upon indielments of treafons. and ſe. 
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Juſtites of the peace. 


Aud to hear and determine all and fingular the felonies, poiſonings, inchant- 
ments, ſorceries, arts magick, treſpaſſes, foreſtallings, regratings, groſſing; 
extortions, unlawful aſſemblies, indittments aforeſaid, and all and fares. 
other the premiſſes (except treaſons and felonies) according to the laws an 
ſtatutes of Ireland, as in the like caſe it has been. accuſtomed, or ought 10 be 
done. — 

And the ſame offenders, and every f them for their offences, by fines, ran- 
ſoms, amerciaments, forfeitures, and other means as according to the lau 
and cuſtom of Ireland, or form of the ordinances and ſtatutes aforeſaid, it has 
been accuſtomed, or ought to be done, to chaſtiſe and puniſh. 

Provided always, that if a caſe of difficulty, upon the determination of any 
the premiſſes, before you, or any tuo or more of you, ſhall happen to ariſe . 
then let judgment in no wiſe be given thereon, before you, or any to or mor; 
of you, unleſs in the preſence of one of our juſtices of the one an other bench, 
or one of the barons of our Exchequer, or of one of our juſlices appointed to hold 
the aſſixes in the aforeſaid county. | 

And therefore we command you and every of you, that to keeping the peace, 
ordinances, ſtatutes, and all and fingular other the premiſſes, you diligentiy ap- 
ply yourſelves; and that at certain days and places, which you, or any ſuch tuo 
or more of you as is aforeſaid ſball appoint for theſe purpoſes, into the premiſes 
ye make inquiries; and. all and. fingular the premiſſes hear and determine, and 
perform. and fulfil them in the aforeſaid form, doing therern what to juſtice ap- 
pertains, according to the law and cuſtom of Ireland: Saving to us the amercia- 
ments, and other things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff of W. that at cer- 
tain days and places, which you, or any ſuch two or more of you as is aforeſaid, 
ſhall make known to him, he cauſe to. come before you, or ſuch two or more of you 
as dforeſaid, ſo many and: ſuch. good and lawful men of his bailiwick (as well 
within liberties as without} by whom the truth of the matter in the premiſes 
ſhall be the better known and inquired into. 


* 


Laſtly, we have aſſigned you the aforeſaid A. B. keeper of the rolls of our 
peace in our ſaid caunty. And therefore you ſhall cauſe to be brought before you 
and your ſaid: fellows, at the days and places aforeſaid, the writs, precepts, pro. 
ceſſes, and indiftments aforeſaid, that they may be inſpected, and by a due courſe 
determined{as is aforeſaid. | 
Ti witneſs whereof we have cauſed theſe our letters to be made patent. Wit 


By the commiſſion of the peace for the county of Dublin, the juſtices of 
peace have power to hear and determine felonies; and in due manner to de- 
liver the gaol there of priſoners, in the ſame detained or impriſoned for 


| felony: but in the other they have no power given them thereby to hear and 


determine of any felony, and the reaſon of this difference 1s twofold. 
Firſt, becauſe no juſtices of aſſize and gaol delivery go into the county of 
Dublin. Secondly, becauſe at the quarter-ſeflions of the peace there is al- 
ways one or more of the judges or of the king's council preſent. 
The commiſſions of the peace in this kingdom do differ from the uſual 
commiſſion of the . Hes in England in this particular, videlicet, by theſe 
1 


commiſſions, the juſtices of peace have power to inquire of treaſon, whic 


-__ 


Juſtices of the peace, 
4%. juſtices of peace in England by their commiſſion have not. The rea- 
2 becauſe many offences which are common here, are by the laws of 
this kingdom-treaſon, which by the laws in England are but felony. 
To A. B. C. D. &c. greeting] From the perſons here named in the com- 


miſſion, it may be proper to conſider, who may, or may not, be juſtices of 


the Peace. 


By the ſtatutes of I; R. 2. c. 7. and 2 Hen. 5. ft. 2. c. 1. The juſtices 
ſhall be made within the counties of the moſt /ufficzent knights, eſquires, 
and gentlemen of the law. 8 13 

By the En. ff. 18 H. 6. c. 11. No juſtice of peace ſhall be aſſigned if he 
have not lands to the value of twenty pounds by the year. And if any be 
ordained which hath not lands to the value aforeſaid, he ſhall give know- 
ledge to the chancellor, which ſhall put another in his place. 

And if he give n as before within a month after he hath 
notice of ſuch commiſſion, or if he ſit or make any warrant by force of ſuch 
commiſſion, he ſhall-incur the pain of twenty pounds, and be put out of 
the commiſſhon. Bae 

And the king ſhall have half of the ſaid pain, and he that will ſue, the 
other half. And he that will ſue for the king and for himſelf, ſnall have an 
action to demand the ſame pain by writ of debt. 

This ordinance ſhall not extend to cities, towns, or boroughs, which be 
corel incorporate of themſelves, nor which have juſtices of-peace dwelling 
in the ſame. . 

Provided alſo, that if there be not men ſufficient, having lands to the 
value aforeſaid, learned -in the law, within ſuch county; the chancellor 
ſhall have power to put other diſcreet'perſons, learned in the law, in ſuch 
commiſfions, though they have not lands to the value aforeſaid. | 

And by the j W. c. 13. No ſheriff ſhall exerciſe: the office of a juſtice of 
the-peace, "during the time that he acts as ſheriff. And the reaſon ſeems to 
be, becauſe he cannot act at the ſame time both as judge and officer, for fo 
he would command himſelf to execute his own precepts. Dall. c. 3. 

Alſo if he be made a coroner, this by ſome opinions is a diſcharge of his 
authority of juſtice. Dalt. c. 3. | . 

But if he be created duke, archbiſhop, marquis, earl, viſcount, baron, 
biſhop, knight, judge, or ſerjeant at law, this taketh not away his authori- 
ty of juſtice of the peace. 10 C. 1. V 2. c. 14. Dall. c. 3. 


By Holi Ch. J. Though a man be a mayor, it doth not follow that he is a 


Juſtice of the peace, for that muſt be by a particular grant in the charter. 
L. Raym. 1030. But although he he not a juſtice of the peace by the char- 
ter, yet there are many caſes; wherein he hath the ſame power as a juſtice of 
the peace given unto him by particular ſtatutes. I ZN 
Alſo by the act ) G. 2. c. 6. No perſon converted from the popiſh to the 
proteſtant religion, ſhall be capable of being or acting as a juſtice of the 
peace, whoſe wife ſhall be a papiſt, or who doth educate in the popith 
m—_— any of his children, who ſhall be under the age of fixteen years. 


. 
And any ſuch perſon acting as a juſtice of the peace contrary to this act, 


all upon conviction ſuffer one years impriſonment, and forfeit one hundred 
— P 
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Jultites of the peace. 5 
pounds, to be recovered by bill, &. in any court of record; and ſhall b: 
for ever incapable of being an executor, adminiſtrator, or guardian. 
And by the 33 G. 2. c. 13. No perfon being treaſurer of any county 
ſhall, darn his contituance in ſaid office, exetcife the office of juſtice c. 
the peace, for ſuch county, for which he is a treaſurer. 


Know ye that we have aſſigned you] This is founded on the ſtatute of the 
1 Ed. 3. c.16. viz. For the better keeping and maintenance of the peace, 
the king will, that in every-county good men and lawful, which be no 
maintainers of evil, or barretors in the country, ſhall be aſſigned to keep the 
And from this act we are to date that great altetation in our conſtitution, 
whereby the election of conſervators of the peace was taken from the people, 
and tranſlated to the aſſignment of the king. Lamb. 20. 
And here we may obſerve, that the commiſſion hath two parts; or con- 
ſiſteth of two different aſſignments : By this firſt aſſignment, any one or more 
juſtices have as well all the ancient power touching the peace, which the con- 
ſervators of the peace had at the common law, as alſo. that whole authority 
which the ſtatutes have ſince added thereto. Dalt. c. 5. 


Jointly and ſeverally, and every one of you] Whatſoever any one juſtice a- 
lone may do, the fame alſo may lawfully be done by any two or more juſ- 
tices; but where the law giveth authority to two, there one alone cannot ex- 
ecute it. Dalt. c. 6. | Re | 

And yet where a ſtatute appointeth a thing to be done by two juſtices 
or more, if the offence be any miſdemeanor or matter againſt the peace, 
there upon complaint made of the offence, to any one of thoſe juſtices, it 
ſeemeth that one of them may grant out his warrant to attach the offender, 
and to bring him before the fame juſtice and the other juftice ſo appointed 
(at ſome convenient place), and then they to hear and determine the ſame. 
Dalt. c. 6. | 

But it ſeemeth, that when a thing is appointed by any ſtatute to be done 
by or before one perſon certain, ſuch thing cannot be done by or before any 
other: and by ſuch expreſs deſignation of one, all others are excluded, and 
their proceedings therein are coram nom judice. Dalt. c. 6. 


Our 7 uſtices] In that the king calls then or juſtices, their authority deter: 
mines of courſe by his death or demiſe: ſo that he being once dead, or ha- 


ving given over his crown, they are no more his juſtices, and the juſtices of 


the next prince they cannot be, unleſs it ſhall pleaſe him afterwards fo to 
make them. Dall. c. 3. . | jy 
But by the Br. ft. 6 An. c. 7. No patent or grant of any office or employ- 
ment in Great Britain or Ireland, ſhall determine by the King's death or de- 
miſe, but ſhall continue in force for ſix months after, unleſs, in the mean 
tune, made void by the ſucceſſor. 8 : 
Alſo, before his death or demiſe, the king may determine the commiſfion 
at his pleaſure; and that either expreſſed, as by writ under the great ſeal, or 
by implication, by making a new commiſſion, and leaving out the yore 
| Jultice 


Juſtices of the peace. 
juſtices names. But until notice, or publiſhing of the new commiſſion, the 
acts of the former juſtices are good in law. Dali. c. 3. 

But to mayors and chief officers in corporations, which have the authority 
of juſtices of the peace, or of conſervators of the peace, by grant under 
the king's letters patent to them and their ſucceſſors the authority remaineth, 
notwithſtanding the king's death or demiſe. Dall. c. 3. 

Neither can the king diſcharge theſe again at his pleaſure; but yet ſuch 

ants and charters may for ſome great and general defect or miſcarriage, in 
the execution of the powers therein granted, be repealed, and the liberties 


ſeized. Dall. c. 3. 


Juſlices to keep our peace] Although they are in no part of the commiſſion 
called keepers of the peace, yet inaſmuch as by the 18 Ed. 3. c. 2. they are 
expreſly called keepers of the peace, and the principal end of their office is 
for the keeping of the peace, and their uſual deſcription in certioraries 
is by the name of keepers of the peace; it hath been adjudged, that in the 
caption of an indictment, Keepers of the peace and juſtices of our lord the 
king, is good, without expreſly naming them juftices of the peace. 2 Haw. 


38. 


To keep our peace] Theſe words ſeem to give them the authority which 
the conſervators of the peace had at common law: and all that follows in 
the commilſion, ſeems an addition to the power of the ancient conſerva- 


tors. 


Our peace] It hath been reſolved, that the deſcription of juſtices of the 
peace, by the name of juſtices of our lord the king to keep the peace, is good, 
without ſaying, the peace of our lord the king, for that is neceſſarily implied. 
2 Haw. 38. | | 
Alſo, by theſe words our peace, when the king dies, the ſurety of the peace 
is diſcharged; for when he is dead, it is not his peace, Crom. 124. 


In our county of W.] Here are two conſiderations; One is, that the juſ- 

tice cannot act when he is out of the county; And the other is, that when 
he is in the county, he can act for that county only, and his power extend- 
eth to no other. But both theſe are to be underſtood with ſome limitations. 
As to the former caſe, when he is out of the county; It is ſaid, that the 
Juſtices have no coercive power when out of the county; and therefore that 
an order for payment of labourers wages, made by them out of the county, 
is not binding. Yet it is ſaid, that recognizances and informations voluntari- 
ly taken before them in any place, are good. 2 Haw. 379. 
And L. Hale ſays, that a juſtice of the peace may do a miniſterial act out 
of his county, as examining a party robbed whether he knows the felons ; 
but that he cannot do a compulſory act, as committing a perſon for not gi- 
ing recognizance. 2 H. H. 50, 51. | | | 


| And to keep and cauſe to be kept all ordinances and flatutes for the goodof the 
peace} It ſeems certain, that by virtue hereof, they may execute all ſtatutes 
whatſoever, made for the better keeping of the peace, and conſequently thoſe 


of Wincheſter and Weſtminſter, and all others concerning the peace, made be- 
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Juſtiees of the peace, 

fore the reign of Ed. 3. in whoſe time (as hath, been ſaid) juſtiecs of the 
peace were firſt inſtituted; for all thoſe ſtatutes were expreſly mentioned in 
the ancient, commitlfions of the peace, and haue always. been, undoubtedly 
taken to be included in theſe general words of the preſent commillion. Ang 
yet none of the ſtatutes which ordain the office af juſtices of the peace, ſay 
any thing concerning, the execution of the ſajd former ſiatutes ; ſo that the 
power of juſtices of the peace in relation to. thoſe ſtatutes ſeems entirely to 
depend on the king's commiſſion, and yet hath always been unqueſtion- 
ably allowed. From, whence it appears, that regularly the king, by his 
commiſſion, may authorize whom he pleaſes to execute an act of parliament. 
2 Haw. 37. 

But 1 5 power be expreſly given in any fuch ſtatute. to any one juſtice 
alone, he cannot proceed upon it, but he may prefer che cauſe at the ſeſſians, 
and work it to a preſentment upon the ſtatute. Dalt. c. 5, 

But beſides the ſtatutes relating, to the peace, there are alſo many other 
ſtatutes which are not ſpecified in the commiſſion, and yet are committed to 
the charge and care of the juſtices af the.peace, by the exprefs words of ſuch 
ſtatutes; and all ſuch ſtatutes are to them a ſufficient warrant and commiſſon 
of themſelves, altho' they be not recited in the commiſſion, and are to he 
executed. by them, according as the ſame ſtatutes themſelves do ſeverally 


preſcribe and ſet doun. Dali. g. 5; 


Statutes. for the goad of the peace] Altlio a premunire is not within the let 
ter of the commiſſion, yet inaſmuch as it is againſt the peace of the king and: 
of the realm, any juſtice may cauſe a perſon to be apprehended for ſuch of. 
fence, and take his examination, and: informations againſt him, aud certify. 
the ſame to the king's: bench. or gaol delivery. 2 Hate. 39. And the ſame. 
may be ſaid of other like offences. 


And for this quiet government of: our people} Of our people; yet it ſeemeth, . 
that the ſubjects of a foreign prince coming into England, and living under 
the protection of our king, ſhall be ſubject to, and have the benefit of the 
laws, in reſpect of the local allegiance chick they owe to him. 2 How. 35. 


1. H. H. 93, 9%. 


As well within liberties as without] By theſe. words ſhall be intended ſuch 
liberties-and franghiſes which have return off writs, and not ſuch as are coun- - 
ties of themſelves, as Landau, Norwich, Nor, and ſuch like. Com. 8: 

But yet from hence it ſeems clearly to fallow, that they may execute thei 
office within a town (mot being a county of it ſelf) alcho' it have a ſpeeia 
commiſſion of the peace for its own limits, unleſs ſuch commiſſion have 4 
claufe, that no other juſtiees except thoſe named in it, ſhall. any way con- 
cern themſelves in the keeping of the peace within the liberties of ſuch 
town; And it may be queſtianed, whether ſuch, a ſpecial elauſe in ſuch 4 
commiſſion. do abſolutely make void the ag of any county juſtice within 
ſuch town; ſince the commiſſion for the county ſeems as fully to give thoſe 
named in. it a juriſdiction aver. all fuch towns within the precinct of it, as 
ſuch, commiſſion for, a- tm deth; exclud thera; And the juſtjce f for the 


equpty ſeem to be under no neceſſi y of inſerming themſelves of the co 


enn of a commiſion, which they have aothing da de vil. Yet if the 


Juſtites of the peace. 
have expreſs notice given them of ſuch a reſtraining clauſe, and proceed to 
act within ſuch town in defiance of it, they may perhaps be puniſhable for 
their contempt of the king's prohibition ; and yet perhaps it may be queſ- 
tioned whether their acts be void, for the reaſons abovementioned. 2 Haw. 


7 An lord Hale treating on the ſame ſuhject, ſays, if the king by charter 
rant to a corporation, that the mayor, and recorder, or other, ſhall be 
uſtices within the ſame; yet if · there be no words of excluſion, the juſtices 

of the county have a concurrent juriſdiction: But if this franchiſe of being 

juſtices be granted, / that the juſtices of the county ſbull not intermeddle (ſe 
nn intromittant); then tho'-a fabſequent commiſſion be granted in the county 
at large, it ſeems they have no juriſdiction in this corporation or town ; yet it 

is queſtionable, whether an indictment in the franchiſe be void, or only a 
contempt in the juſtices. 2 H. H. 47. 


Concerning their bodies] Lambard and Dalton both think it ſeems clear, that 
if a man is in fear that another will hurt his ſervants, or cattle, or other goods, 
the ſurety of the peace ſhall not be granted; but Mr. Dalzon is of opinion, 
that if one threatens to hurt a man's wyfe, or ch4ld, he may crave the peace 
by virtue of theſe words. Lamb. 82. Dalt. c. 116. 


Have uſed threats] It ſhould ſeem from the many cauſes which from time 
to time have been adjudged ſufficient to bind to the good behaviour, that 
this expreſſion is not to be underſtood of words only, but of threatning ac- 
tions likewiſe, or any thing whereby a man has juſt caufe to apprehend the 
burning of his houſes, or ſome bodily hurt to be done to him. 


To-find ſufficient ſecurity] This is done by recognizanoe; by a reaſonable 
intendment of law, more than by any eſpecial law in that caſe provided. 
Com. 125, | 


For the peace vr their good behaviour] Lord Hale ſpeaking of the ſtatute 


of the 34 Ed. 3. c. 1. (on which Mr. Crompton ſays the power of juſtices to 


bind to the good behaviour is grounded) ſays, that this power of binding, 
tho' expreſſed generally, and without any time hmited, yet is not intended 
to be perpetual, but in nature of bail, wiz. to appear at ſuch a day at their 
leſſions, and in the mean time to be of good behaviour. 2 V. H. 136. 


In our priſons] The king's priſon is the common gaol of the county: 
by fundry particular ſtatutes, the juſtices may commit vagrants and 
cher criminals, and ꝓerſons charged with:ſmall offences, either to the gaol, 


vor to the houſe of correction, by their diſcretion, for ſuch offences, or for 


want of ſureties. 


Me have alſo fend you, anal every 200 or more of you Here beginneth 


the ſecond part of the commiſſion, or the ſecond aſignmemt: All the bu- 
hnels within Which aſſignment belongeth 20 che ſeſſions of the peace. Dal. 
And by this it appeareth, that two juſtices may hold a ſeſſions, but that 
one juſtice cannot. Cum. 6, 7. | 
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ſaid ſtatute, which enacts, that no profecution ſhall thereafter be com- 


| fences, which are properly and directly againſt the peace, as aſſaults and 


Juſtites of the peace, 


Of whom any one of you the aforeſaid A. B. C. D. Sc. we will ſhall be one} 
This clauſe, which gives power to two or more juſtices to hear and deter. 
mine offences, requires that at leaſt one of thoſe juſtices be of that ſele& 
number, which is commonly termed of the Quorum (from that word in the 
Latin commiſſions, Quorum—unum eft volumus.) For thoſe of the Quorum 
were wont to be choſen ſpecially for their knowledge in the laws: Arq 
this was it which led the makers of ſeveral ancient ſtatutes expreſly to enaq 
that ſome learned in the laws ſhould be put into the commiſſion of the peace. 
and (to fay the truth) all ſtatutes that require the preſence of the quorum, 
do ſecretly ſignify ſuch a learned man. For albeit that a diſcreet perſon (nt 
converſant in the ſtudy of the laws) may ſufficiently follow ſundry particular 
directions concerning the ſervice of the peace; yet when the proceeding 
mult be by way of preſentment or indictment, upon the evidence of wit- 
neſſes, and oaths of jurors, and by the order of hearing and determining, 
according to the ſtreight rule and courſe of the law, it muſt be confeſſed 
that learning in the laws is very neceſſary. Lamb. 48, 49. 

But learning being now greatly advanced and improved fince the firſt jn- 
ftitution of this office, this diſtinction is not of much uſe, but all or moſt of 
the juſtices are now equally aſſigned to be of the guorum. 


By the oath of good and lawful men] That is, by a jury ſworn. 


Of all and all manner of felonies] That is, either by the common law, er 
by ſtatute. Crom. 8. 


Porſonings] The word in the latin commiſſions was veneficia ; and before 
the ſtatute of the 9 G. 2. c. 5. which aboliſheth witchcraft, was in the Egli 
tranſlations rendred witchcrafts. | 


Inchantments, ſorceries, arts magick] Theſe alſo are aboliſhed by the 


menced againſt any perſon, for witcheraft, ſorcery, inchantment, or con- 
juration. | 

And from the words continuing in the commiſſion, when the crime itſe 
is aboliſhed, we may obſerve the averſeneſs in the ſuperior courts from a- 
tering ancient forms. 


Tre/paſſes] This is founded on the ſtatute of the 34 Za. 3. c. 1. which 
enacts, that the juſtices aſſigned ſhall have power to reſtrain the offenders, 
Tioters, and all other barators, and to chaſtiſe them according to their treſ- 
paſs or offence. | 

And upon this Mr. Hawkins obſerves, that the word treſpaſs is of a very 
general extent, and in a large ſenſe not only comprehends all inferior of- 


batteries, and ſuch like, but alſo all others which are ſo only by conftruCtion; 
as all breaches of the law in general are ſaid to be. Yet it hath been of late 
fettled, that juſtices of the peace have no juriſdiction over forgery or per 
jury at the common law ; the principal reaſon of which reſolution, he fays, 


as he apprehended was, that inaſmuch as the chief end of the e 4 
6 | 


Juſtites of the peace. 

the office of theſe juſtices was, for the preſervation of the peace againſt 
rſonal wrongs, and open violence; and the word treſpaſs in its moſt pro- 
er and natural ſenſe, is taken for ſuch kind of injuries, it ſhall be under- 

ood in that ſenſe only in the ſaid ſtatute and commiſſion, or at the moſt to 

extend to ſuch other offences only as have a direct and immediate tendency 

to cauſe ſuch breaches of the peace, as libels, and ſuch like, which on this 

account have been adjudged indictable before juſtices of the peace. 2 Haw. 


40. ; . . . 
The word for treſpaſſes in the old latin commiſſions, is tranſgreſſiones. 


Extortions] The intent of this word is, to inquire of thoſe who have done 
exceſſive wrongs ; for wrong done by any one 1s properly treſpaſs, but ex- 
ceſſive wrong done by any one is called extortion ; and this is more properly 
in officers, as ſheriffs, mayors, bailiffs, eſcheators, and other officers what- 
ſoever (as well ſpiritual as temporal) who by colour of their office have done 
great oppreſſion and exceſſive wrong to the king's ſubjects, in taking exceſ- 
ire rewards or fees for doing their offices. Crom. 8. | 

The juſtices have no expreſs power given them over this offence by any 
ſtatute; upon which Mr. Hawkins obſerves, that juſtices of the peace have 
juriſdiction of all inferior crimes within their commiſſion, whether ſuch crimes 
be mentioned in any ſtatute concerning them or not; for that all fuch crimes 
are either directly, or at leaſt by confequence and judgment of law, againſt 
the peace: And upon this ground principally, he ſays, as he apprehended, 
ft was lately reſolved, that they may. take an indictment of. extortion. 


2 Haw. 40. 


And of all and ſingular other crimes and offences of which the Juſtices of our 
peace may or ought lawfully to inquire) Which general words ſeem to include 


the vaſt number of offences over which they have a juriſdiction grven them 


by many ſtatutes, and which are not particularly mentioned. in the com 


miſſion. 


And alſo of all thoſe who in companies againſt our peace in diſturbance of. our 
people with armed force have gone or rode] By theſe words they are to inquire: 


of riots, routs, and all unlawful aſſemblies. Crom. 8. 


Weights or meaſures] This clauſe was firſt eſtabliſhed by the 34 Ed. 3. 
. 5. And they have further power given herein by ſeveral ſubſequent ſta- 
2 all which ſtatutes muſt be ſtrictly purſued in relation to the ſeveral: 
offences. | 


Selling vittuals] Over this they have a juriſdiction given them, by the 
En. ft. 13 R. 2. c. 8. which enacts, that victuallers ſhall have reaſonable 
gains, according to the diſcretion of the juſtices of peace, and no more, 
upon pain to be grievouſly puniſhed according to the diſcretion of the juſtt- 
ces, where no pain is limited in certain. POR ne on 


Aud alſo of all ſheriffs, bailiffs, ſtewards, conflables, keepers F gaols, and 
uber officers, who in the execution of their offices have unduly ae en 
| ves] 


461 


hear and finally to determine the ſame, as the 


— 


Juſtices of the peace. 


ſelves] This clauſe is as ancient as the 4 Fd. 3. c. 2. on Which it i; 


founded. | 5 4 
And it hith been ſuffered to remain in the commiſſion, not as of any ye. 


ceffity at all (ſince it is incident to every court of record to do correction upon 


whatſoever officers and miniſters do ſerve them), but only for the plainer 
declaration of the power of theſe juſtices in that behalf, and for the more 


-aflured terrifying of ſuch as ſhall either of contempt or negligence, do that 


which is amiſs. Lamb. 49. 


And to inſpeci all mdiftments fo before you taken) But they cannot proceed 
upon indictments taken before coroners, or juſtices of oyer and terminer or 


gaol delivery; but on indictments taken before the ſheriff in his turn they 


may proceed. Hale's Pl. 168. 


Or before other Tate dur fuſticrs] This is founded on the ſtatute 11 F. 6, 
6. 6. which enacts, that no indictment, plea, ſuit, or proceſs ſhall be dif. 


continued by a new commiſſton: but the juſtices in the new commiſſion, 


after they ſhall have the records of the ſame pleas and proceſſes before 
them, ſhall have power to continue the faid ou and . proceſſes, and to 
ormer juſtices might have 

done. 95 5 5 vs 
And by the 10 C. 1. V. 2. c. 14. / 8. No proceſs or ſuit before any 


' Juſtices of peace, or other of the ings commiſſioners, ſhall be diſconti- 


nued by the making of a new commiſſion or aſſociation, or by altering of 
the names of the juſtices or other the King's commiſſioners ; but the ney 
juſtices and commiſſioners may proceed, as if the old commiſſions and ju- 


tices and commiſſioners had remained. 


And © mike and continue proceſſes] This is by venire, diftringas, capias, or 


extent, as the cafe thall be. And it differs from a warrant, in that a war- 


rant is only to attach and convene the party before indictment, and may be 


either in the name of the king or of the juſtice; but the proceſs iſſues 


after indictment, and muſt be in the name of the king only. Dali. . 
493. | 


Until they can be taken, ftrrender themſelves, or be outlawed] For the pro- 
ceſs is ſent out to this end, that either the party ſhall come in, to anſwer 
and to be juftified by the law; or elſe that he ſhall for his contumacy be de- 
prived of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the juſtices ſtops 
here, and goes no further; ſo that they cannot make out a capias utlagatim, 


but the outlawry muſt be certified into the king's bench. Lamb. 5:1. 4 


H. H. 52. | 8 

But by the 12 C. 103. they that have power to award proceſs of outlawry, 
have alſo a power to award a capias Wag atum,.as incident to their authority 
and juriſdiction. ; | 1 


Hear 


Juſtites of the peace. 


Hear and determine] This power was firſt given to them hy the ſtatute of 
the 18 Ed. 3. Hl. 2. c. 2. and afterwards confirmed and enlarged by: divers 


other ſtatutes. 


1 terminer, gives: not the power therein. to juſtices of the peace. 
ale's Pl. 165. 3 ; 

And thereupon it is ſaid, that although they have power to hear and de- 
termine felonies, yet they cannot deliver a perſon ſuſpected thereof by pro- 


it feemeth. 2 H. H. 46, 47. 
Likewiſe, . although commifflaners of oyer anc terminer may indict and 


the peace, unleſs by confent ; but certainly eonſtant uſage and learned oꝑi- 


of felony. 2 H. H. 48. 


By Ines, rauſoms, amerciqments, forfeitures, and other means n ii 
and puniſb] Hereby the juſtices are now armed with far more ample autho- 


no power to convene the offender before them, nor to examine, hear, or 
before. Dall. c. 6. 


otherwiſe than by perſuaſion. Dalt. c. 5. . 
Nevertheleſs,” theſe words are inſerted, not as of neceſſity (for the puniſh- 
ment of all offenders is implied in the word detormiuc); but for the plainer 


fenders: Lamb. 49. 
If a caſe of difficulty Hall hagpen to arif That is a. difficulty in point of 


aw. Com. 6. I 


Then let judgment in no wiſe be given] But yet if they liſt to proceed 
without the judge's advice, their judgment is not void: but it ſtandeth good 
ad effectual, until it bo reverſed hx a writ of error; Laub. 5o. 


At cerigiy. days and, places] That is, when they hold their ſeſſions; which 
they are impowered. and required to do, by ſeveral ſtatutes: - 


in purſuanee of the ſtatute of the 37 H. 8. c. 1. which enaQts, that the · lord 
chancellor ſnall by, commiſfion aſſign ſuch perſon to be ca rotulorum as ihe 


Gag ſhall by writing. under his hand appoint.” 
| I The 


Yet this clauſe dath not in propriety make the juſtices of the peace juſtices 
of oyer aud. terminer,,, becauſe that is a diſtin commiſſion ; and therefore 
a ſtatute limiting an offence. to be heard and determined before juſtices of 


clamation (as juſtices of gaol delivery. may) until an inquiſition taken; but. 
if an inquiſition be taken, and an ignoramus found, they may deliver him as 
try at the fame felliqns, yet it hath been ruled otherwiſe in caſe of juſtices ef 


mon mult give that expoſition upon thoſe reſolutions, that it muſt extend 
only to popular actions or indiftments for miſdemeanors, and not in caſes. 


nt and power, than the ancient. eonſervators, of the peace were; for they 
had 
determine the cauſe, nor to puniſh: except in ſore few caſes: as mentioned 


But the juſtices may not 'award'any-recampenes to che party wronged) 


declaration of the juſtices power, and for the more aſſured terrifying of of. 


Laffly, we have affigned you the aforeftd A. B. keeper off the rolls This is 
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III. The juftice of the peace his oath of office. 


On renewing the commiſſion of the peace (which generally happeneth as 
any perſon is newly brought into the ſame) there cometh a writ of dedimus 
poteſtatem directed out of chancery, to ſome ancient juſtice (or other) to take 
the oath of him which is newly inſerted, which is uſually in a ſchedule an- 
nexed ; and to certify the ſame into that court, at ſuch a day as the writ 


commandeth. Lamb. 53. | 
The form of which oath of office at this day is as followeth 4 


Ze ſhall ſwear, that as juſtices of the peace in the county of W. iu all ar. 
ticles in the king's commiſſion to you directed, you ſhall do equal right to the po. 
and to the rich, after your cunning, wit, and power, and after the laws and 
cuſtoms of the realm, and flatutes thereof made : And ye ſhall not be of counſel 
of any quarrel hanging before you And that ye hold your ſeſſions after the 
form of the ſtatutes thereof made And the iſſues, fines, and amerciaments that 
ſhall happen to be made, and all forfeitures which ſhall fall before you, ye foal 
- cauſe to be entred without any concealment (or embezilling ) and truly ſend then 
zo the king's exchequer. Ye ſhall nt let, for gift or other cauſe, but well and 
truly ye ſhall do your office of juſtice of the peace in that behalf : And that yu 
take nothing for your office of juſtice of the peace to be done, but of the king, 
and fees accuſtomed, and coſts limited by flatute. And ye fhall not dire, nur 
cauſe to be diretted, any warrant (by you to be made) to the parties, but je 
ſhall direct them to the bailiffs of the ſaid county, or other the king's officers 
or miniſters, or other indifferent perſons, to do execution thereof, Ss help yu 


Cod. 


This oath ſeems to be founded on the ſtatute of the 13 K. 2. 6.) 
which enacts, that the juſtices ſhall be ſworn, duly and without favour, 
4 keep and put in execution all the ſtatutes and ordinances touching their 
offices. * | 
' Beſide this oath of office, he muſt within ſix months after, take alſo the 
oaths of allegiance, ſupremacy, and abjuration, and make and ſubſcribe 
the declaration againſt tranſubſtantiation, at the ſeſſions, as other perſons 


admitted to offices. 


TV. Of fees to be taken by juſtices of the peace. 


In the oath of office abovementioned are theſe words j And that you take 
nothing for your office of juſtice of the peace to be done, but of the king, and 
fees accuſtomed, and cofts limited by ſtatute. . 


And by the 3 C. 2. c. 16. No perſon acting as a juſtice of the peace 
within any county, county of a city or town, or any liberty or franchile 
within this kingdom, other than the juſtices of his Majeſty's court of kings 


bench, ſhall for the execution of his ſaid office, demand or receive any 5 
| | than 


"of 


' Juſtices of the peace. 


than the fees following, that is to ſay, fix pence for each warrant, and for 


gnizance one ſhilling. / 1. 6 
1 or reward ſhall be received by any juſtice of the peace for 
any warrant, recognizance, mittimus, diſcharge, or any other act to be done 


b Jauch juſtice in the execution of his office, other than as aforeſaid; no- 


2 herein contained ſhall be conſtrued to enable any juſtice of the peace 


to take any fees in any caſe of felony or treaſon. N 
Where any perſons pretending to be, or acting as clerks under ſuch ju- 
tices of the peace, ſhall take or receive any fee or reward for his trouble, 
or on any other pretence in reſpect of his acting as clerk as aforeſaid, ſuch 
perſon for every ſuch offence, ſhall forfeit forty ſhillings to the party who 
ſhall firſt give information in writing of any ſuch offence, before any juſtice 
of the peace or chief magiſtrate of any city, town, or borough, to'be re- 
covered by civil bill in the ſame manner that ſmall debts in a ſummary way 
are recoverable, provided ſuch information be made within a month after 


the offence committed. , 2. 


V. Some general directions rela ting to juſtices of the peace, not falling 
under any particular title of this book. Fey 
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1. Regularly, juſtices of the peace ought not to execute their office, in Juſtice being a 


their own caſe ; but cauſe the offenders to be convened or carried before 


ſome other juſtice, or deſire the aid of ſome other juſtice being preſent. 


Dalt. c. 173. i 5 | 
By 22 h. J. M. 10 W. The mayor of Hereford was laid by the heels, 
for ſi 


| tting in judgment in a cauſe where he himſelf was leſſor of the plain- 
tiff in ejectment, though he by the charter was ſole judge of the court. 


I Salk. 396. ; ) : 
H. 3. An. The caſe of Foxham tithing in the county of Wilis. A juſtice 


of the peace was ſurveyor of the highways, and a matter which concerned his 


office coming in queſtion at the ſeſſions, he joined in making the order, 
and his name was put in the caption. But by Holt Ch. J. It ought not to 
be; as if an action be brought by my lord chief juſtice Trevor in the court 
of common pleas, it muſt be before Edward Nevill, knight, and his aſſo- 


ciates, and not before Thomas Trevor, &c. And it was quaſhed. 2 Salk, 


boy. | fff 1 
And lord chief juſtice Raymond, who had an eſtate in the pariſh of Ab bots 
Langley, went off the bench, when an order relating to a pauper there came 


fore the court, Str. 1173. (4434 e . | 
And yet if the juſtice ſhall deal in his own caſe, it ſeems in ſome caſes 


Juſtifiable ; as when a juſtice ſhall be aſſaulted, or (in doing his office eſpe- 


cially) ſhall be abuſed to his face, and no other juſtice preſent with him; 
then it ſeems he may commit ſuch offender until he ſhall find ſureties for 


the peace or good behaviour, as the caſe ſhall require : But if any other 
juſtice be preſent, it were fitting to deſite his aid. Dalt. c. 173. Str. 


420, 421. a 


And as it is unjuſt in many caſes for the magiſtrate to act in his own cauſe, 


ſo it is alſo imprudent : To which purpoſe the advice of lord Ce is appli- 
Nnn | cable, -1 


” 


Acting without 


To condemn 
no man un- 


Refuſing to 
proceed in a 
cauſe depending 
before them. 


To make a re- 
cord of their 
proceedings. 
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cable, who upon the occaſion of mentioning a certain judge, who mage 1 
ſettlement of his eſtate which was void in law, and brought an action in his 
own name; which all the other judges, of his own ſhewing in the count 
were of opinion did not lie, makes this obſervation, that it is not ſafe for 
any man (be he never ſo learned) to be of counſel with himſelf in his on 
cauſe, but to take advice of other great and learned men; and the reaſon he 
gives is, for that men are generally more foolifh in their oui concerns, than 
in thoſe of other people. 1 ft. 377. 

2. If a juſtice exceed his authority, in granting a warrant, yet the officer 
muſt execute it, and is indemnified for ſo doing; but if it be in a caſe 
wherein he hath no juriſdiction, or in a matter whereof he has no cognizance, 
the officer ought not to execute ſuch warrant ; fo that the officer is bonnd 
to take notice of the authority and juriſdiction of the juſtice. Cro. Car. 
394. 10 CG. 76. | ; 

Thus if a juſtice ſend a warrant to a conſtable to take up one for ſlander, 
or the like, the juſtice hath no juriſdiction in fuch cafes, and the conſtable 
ought to refuſe the execution of it. Wood. b. I. c. 7. 

3. In ſummary convictions, the Parry ought to be heard, and for that 
| purpoſe ought to be ſummoned in fact; and if the juſtice proceed againſt 
a perſon without ſummoning him, it would be a miſdemeanor in him, for 
which an information will lie. 1 Salk. 181. L. Raym. 1407. Str. 678. 

But before an information is granted, the court will firſt require, that the 
cofiviftion be removed before them. Str. 91g. 

HE. 7 G. K. againſt Newton and others. By the Br. fl. 1 G. c. 13. / 11. 
it is enacted, that two juſtices may ſummon any perſon to take the oaths 
before them; and if they do not appear, then on oath of ſerving ſuch ſum- 
mons, the juſtices are to certify the fame to the quarter-ſefſions, where if 
the party ſo ſummoned doth not appear to take the oaths, he ſhall ſtand con- 
victed of recuſancy. The defendants were juſtices of the peace, and iſſued 
their ſummons accordingly; but coming afterwards to underſtand, that the 
party was a gentleman of faſhion, and not ſuſpected to be againſt the go- 
vernment; left a tranſaction of this nature ſhould be an imputation upon 
him, they refuſed to give the proſecutor his oath of the ſervice of ſuch fum- 
mons, that the matter might go no further. And now upon motion againſt 
them for an information, the court declared, that the juſtices had no diſcre- 
tionary power to refuſe to put the act in execution, and therefore granted an 
information againſt them. Sr. 41 3. | 

4. Where a ſpecial]authority is given to juſtices out of ſeſſions, it ought 
to appear in their orders, that that authority was exactly purſued. 2 Salk. 

5. In all caſes where juſtices may hear and determine out of ſeſſions (v12. 
on their own view, or confeſſion, or oath of witneſſes) the juſtices ought to 
make a record in writing under their hands of all the matters and proofs, 
which record notwithſtanding in many caſes they may keep by them. Dall. 
c. 115. 2 4 2 55 

6. And if upon ſuch conviction, the offender is to be fined to the king, 
then the juſtices are to eſtreat ſueh fine, and to ſend the eſtreat into the ex- 
chequer, whereby the barons of the exchequer may cauſe the ſaid fine or 


forfeiture to be levied for the king's uſe. Dat. c. 115. 3 ap ge, 
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7. Lord Hale ſays (contrary to the opinion of lord Coke) that the juſtices Whether a 


I f : uſtice mayiſſt 
out of ſeſſions may iſſue their warrants for apprehending perſons charged his Warrant tu 
of crimes within the COgnizance of the ſeſſions, and bind them over to _—_— cogni- 

zul le only in 


appear at the ſeſſions, although the offender be not yet indicted. 1 H. H. ine eie. / 


ut in another place he ſays, this ſeemeth doubtful; and that one thing 
which ſeems to make againſt it is, that in moſt caſes of this nature, though 
the party were indicted, or an information preferred, yet a capias was not 
the firſt proceſs, but a venire facias, and diſiringas. 2 H. H. 113. 

And Mr. Hawkins on this point faith thus: It ſeems that anciently no one 
juſtice could legally make out a warrant for an offence againſt a penal ſta- 
tute, or other miſdemeanor, cognizable only by a ſeſſions of two or more 
juſtices; for that one ſingle juſtice hath no juriſdiction of ſuch offence, and 
regularly thoſe only who have juriſdiction over a cauſe can award proceſs 
concerning it; yet the long, conſtant, univerſal, and uncontrolled practice 
of juſtices of the peace, ſeems to have altered the law in this particular, and 
to have given them an authority in relation to ſuch arreſts, not now to be diſ- 

ted. 2 Haw. 84. 

8. Foraſmuch as moſt of the bulinefs of a juſtice of the peace, conſiſteth Not to trult to 
in the execution of divers ſtatutes, which cannot be ſufficiently abridged — 
but that they will come ſhort of the ſubſtance and body "402 b e 
it ſhall be ſafeſt for the juſtices to have an eye to the ſtatutes at large, and 
thereby to take their further and better directions, for their whole proceed- 
ings: for (as lord Coke obſerveth) abridgments are of good and neceſſary 
uſe to ſerve as tables, but not to ground any opinion, much lefs to proceed 
judicially upon them. Dalt. c. 17 3. | | 

9. In like manner, it is not all for them to truſt altogether to the care Not to truſt to 
and judgment of their clerks, in drawing warrants and other inftruments ; frites tran- 
much leſs, to the ſkill of pariſh officers in making copies of orders, and the 
like: but rather it is adviſeable to have good printed forms; and inſtead of 
copies to be taken upon occaſion, to make out duplicates. 


VI. Their indemnity and protection by the law in the right execution 
of their office ; and their puniſhment for the omiſſion of it. 


1. A juſtice of the peace is ſtrongly protected by the law, in the juſt ex- His indemnity. 
ecution of his office. 

Thus in the firſt place, he is not to be ſlandered or abuſed; as appears b 
the following eport: M. 11 G. Afton and Blagrave. The plainti oe lared | 
that he was a-juſtice of the peace, and that upon a colloquium of him and 
the execution of his office, the defendant ſaid, Lou are a raſcal, à villain, 
and a liar. After verdict for the plaintiff it was moved in arreft of judg- 
ment, that theſe words are not aclionable. It was urged for the plaintiff ; 
There is a great difference between magiſtrates and common tradeſmen : 
words of the latter, muſt affect them in their particular way of dealing; 
but any thing that tends to impeach the credit of the former, is actionable: 
And although an indidment might not lie for theſe words, as perhaps not 
tending to a breach of the peace, yet nevertheleſs they are aclionalle; for 


in many caſes words are actionable, which are not indictable. After confi- 
| Nnnz2 deration 
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Juſtices of the peace, 


deration, Pratt Ch. J. delivered the opinion of the court, that though raſ- 
cal and villain were uncertain, yet being joined with lar, and ſpoken of ; 
Juſtice of the peace, they did import a charge of acting corruptly and pax. 
tially, and therefore there ought to be judgment for the plaintiff, Sr. 6 15. 


L. Kaym. 1369. | 
Afterwards, 7. 15 G. 2. Kent and Pocock. Theſe words ſpoken of a ju. 


tice of the peace in the execution of his office, and relating thereto, were 


held, actionable, viz. Mr. Kent is a rogue; according to the aforeſaid cafe 
of Afton and Blagrave. Str. 1168. 

E. 7 G. K. and Revel. The defendant was indicled, for ſaying of Sir EA. 
ward Lawrence a juſtice of the peace, in the execution of his office, 7;y 
are a rogue and a har. It was moved, after verdict for the king, in arreſt 
of judgment, that though the juſtice might have committed him for the 
contempt, yet the words are not indictable, ſince it is not to be preſumed 
they would provoke the juſtice to a breach of the peace, which is the rea- 
ſon why indictments have been held to he for words. But by the court, The 
allowing he might be committed, ſhews they were indictable. It is true, 
the juſtice may make himſelf judge, and puniſh him immediately; but ſtill, 
if he thinks proper to proceed leſs ſummarily by Bay of indictment, he may. 
The true diſtinction is, that where the words are ſpoken in the preſence of 
the juſtice. there he may commit; but where it is behind his back, the party 
can be only indicted for a breach of the peace. Judgment for the king, 
Str. 420. | | 

75 14 C. 2. K. and Pocock. An information was moved for againſt the de- 
fendant, on account of words ſpoken of Mr. Kent a juſtice of the peace. 
And the affidavit ſtated, that in a converſation about a warrant granted by 
Mr. Kent, the defendant aſked, if Mr. Kent was a ſworn juſtice; and be- 
ing anſwered, to be ſure he was, elſe he would not act, the defendant re. 
plied, F he is a ſworn juſtice, he is a rogue, and a forſworn rogue. To this 
it was objected, that the words were not ſpoken to him in the execution of 
his office, but only in relation to what he had formerly done : And by the 


court, There ought to be no information; it is not the ſame inſult and con- 


= 
! 
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it a matter indictable. Hr. 1137. 
Nevertheleſs, according to the diſtinction in the aforeſaid caſe of Alton and 


Blagrave, although an information or indiciment might not lie, yet it doth not 
follow but that the words were adtionable; and fo it ſeemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and Pocock, which 
ſeemeth to have been no other than an action brought for this very ſame of- 
fence, after it had been determined that an information would not lie. 
In the next place; he is not puniſhable at the ſuit of the party, but only 
at the ſuit of the king, for what he doth as judge, in matters which he hath 
wer by law to hear and determine without the concurrence of any other; 
for regularly no man is liable to an action for what he doth as judge: but 
in caſes wherein he proceeds miniſterially, rather than judicially, if he acts 
corruptly ; he is liable to an action at the ſuit of the party, as well as to an 
information at the ſuit of the king. 2 Haw. 85. vat 1 
And by the 10 C. 1. J 2. c. 16. It is enacted, that if any action ſhall be 
brought againſt a juſtice for any thing done by virtue of his office, he = 
| 2 p 


tempt, as if ſpoken to him in the execution of his office, which would make 


Julſtites of the peace, 
lead the general iſſue, and give the ſpecial matter in evidence; and if he 
Pen Pe ſhall have double coſts. EY Rb ; 
And ſuch action ſhall not be laid, but in the county where the fact was 


committed, 
Moreover, 1 


office, the party grieved may complain to the judges of aſſize, or to the lord 


chancellor; and upon examination, if it appeareth that the complaint is 
true, the chancellor may put him out of the commiſſion, and he ſhall be 


uniſhed moreover according to his deſert, Crom. 7. 


' But the moſt uſual way of compelling them to execute their office in any 


caſe, is by a writ of mandamus out of the king's bench. 


And in actions brought againſt juſtices, they are obliged to ſhew the re- 


gularity of their convictions; and the informations Jaid before them, upon 
which the convictions are grounded, muſt be produced and proved in court. 
, Caſ. V. I. p. 372. Hill and Bateman. 12G. 


Alſo, by the 1 C. 3 c. 11. /.1. If any juſtice of peace, acting under the 
charters of cities and towns corporate, ſhall wilfully commit any offence, 


contrary to his «duty as a juſtice of peace, every ſuch juſtice ſhall, upon 


conviction of ſuch offence on an information to be filed in the court of 
King's Bench, be for ever diſabled to act as a juſtice of the peace, for or 


within ſuch city or town corporate, in caſe the court before whom ſuch in- 
formation ſhall be tried, ſhall, in open court, before the ſame is adjourned, 
certify under their hands, that they are ſatisfied with the verdict given upon 


ſuch information. 
The trial of all ſuch informations ſhall be had in ſome indifferent county, 


to be appointed by the court of King's Bench. ſ. 2. 
Nothing in this act contained, ſhall extend to juſtices of the peace, ap- 


pointed by virtue of any commiſſion of the peace, iſſued or to be iſſued by 
his Majeſty, his heirs and ſucceſſors. J. 3. | 


Lamps, 


I. Erefting lamps in market-towns. 

IT. Valuation of houſes for lamp-money. 

II. Applotting and levying lamp-money. 

IT. Penalty for breaking or extinguiſhing lamps. 


J. Erecting lamps in market-towns. 


Y the 33G. 2. c. 18. It ſhall be lawful for the chief magiſtrate of eve- 
ry city or town corporate, and for two juſtices of the peace of the 
county in which any market-town, not being a city or town corporate, ſhall 
lie, by order in writing, under their reſpective hands, to be poſted up in the 
moſt publick part of ſuch city, town corporate, or market-town, at leaſt 
lx days before the day of meeting, to appoint a day and place within ſuch 
city, town corporate, or market-town, for the inhabitants to meet and aſ- 


ſemble, in order to conſider and determine upon the neceſſity or * 
i — * Sod 0 


if a juſtice will not, on complaint to him made, execute his 
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ſaid, nominate and appoint five or more diſcreet and judicious perſons, in- 


in writing, before ſuch chief magiſtrate or juſtices, that the ſame is a fair, 


ment; which affidavit ſuch chief magiſtrate or juſtices are impowered to 
chief magiſtrate, or one of ſuch juſtices; and after the ſame ſhall be ſo 
der to.confider of, and alter or confirm ſuch valuation; and ſuch valuation 


the inhabitants that ſhall be ſo aſſembled, ſhall-be final and concluſive to the 
reſpective owners and occupiers of ſuch houſes, as to all purpoſes of this 


Lamps. 
of erecting lamps in ſuch city, town corporate, or market: town, at which 
meeting, ſuch chief magiſtrate or juſtices ſhall reſpectively preſide, , ,g 

(2) And every inhabitant being the head of a family, and paying five 

pounds yearly rent, or upwards, or being occupier of a houſe within ſuch 
city, town corporate, or market-town, of ſuch yearly value as aforeſaiq, 
may appear, and give his reaſons and vote, for or againft erecting ſuch 
lamps. 
69 And in caſe it ſhall be determined by a majority of ſuch inhabitants, 
then and there aſſembled, that lamps ſhall be erected in ſuch city, town cox. 
porate, or market-town, the ſaid chief magiſtrate, and the juſtices of the 
peace reſpectively, and ſuch inhabitants qualified to vote as aforeſaid, or 
the major part of them, may at the ſaid aſſembly, or ſome adjournment 
thereof, to ſuch time as the major part of ſuch inhabitants ſhall agree upon, 
determine the ſort, and number of ſuch lamps, and in what places, and in 
what manner, and at what diſtances the fame hall be ſet up, and on what 
nights, and for what hours in ſuch nights the ſame ſhall be lighted and kept 
burning. 

(4) Rnd ſhall make an eſtimate of the coſt of ſuch lamps, irons, and 
poſts, where neceſſary, and of the oil, wick, and all other materials for ſuch 
lamps, and of the expence and falaries of lamp-lighters, and all other ex- 
. pences relative to the lighting, ſnuffing, cleanſing, maintaining, and re- 
- pairing the ſame. 


L. Valuation of howſes for lamp-money. 


1. By the 33 C. 2. c. 18. Such chief magiſtrate and juſtices reſpetively, 
and ſuch inhabitants ſo aſſembled, or the major part of them, may at ſuch 
aſſembly, or at ſome ſuch adjournment thereof as aforeſaid, or at any o- 
ther aſſembly to be convened upon ſuch notice, and in ſuch manner as afore- 


habitants of ſuch city, town corporate, or market-town, to be valuators, 
to value and eſtimate the yearly value of every houſe in ſuch city, town 
corporate, or market- town. /. 29. ; 
(2) Which valuation, the ſaid valuators ſo to be appointed, or the major 
part of them, ſhall return in writing under their hands, to ſuch chief ma- 
giſtrate or juſtices, and ſhall at the foot -of ſuch return, make an affidavit 


juſt, full, and indifferent valuation, to the beſt of their ſkill and judg- 


take. 
(3) Which valuation. and affidavit ſhall'be lodged in the hands of ſuch 


made and returned, the like notice, as aforeſaid, ſhall be poſted up or 
ſuch inhabitants qualified to vote as aforeſaid, to meet and aſſemble, in or- 


as ſhall be ſettled and agreed upon at ſuch aſſembly, by the major part of 


aCt. 
2. Pro- 


Lamps, 

3. Provided, that as often as any new houſes ſhall be from time to time 
hereafter built within any ſuch city, town corporate, or market-town, light- 
ed by lamps ſo erected, every fuch new built houfe ſhall be valued in manner 
herein before directed. /. 32. | 

(2) And every ſuch houſe ſo valued, ſhall be chargeable according to ſuch 

valuation, and the occupier thereof ſhall pay, or on refuſal be compelled to 

the ſum ſo charged thereon, in the ſame manner, as the occupiers of 
houſes originally valued according to the direction of this act. | 

(3) And if by increaſe of ſuch new built houfes, it ſhall be found conve- 
nient to erect a greater number of lamps, it ſhall be lawful for every ſuch 
city. town corporate, or market-town, to mcreaſe the number of ſuch new 
lamps, in the ſame manner as before directed. 

3. Every houſe, ſo valued, ſhall be and remain charged and chargeable 
with ſuch yearly ſum as the fame ſhall be ſo valued at, fo long as the lamps 
ſhall be continued for lighting ſuch city or town, according to the directions 
of this act, and no longer. J. 31. 


III. Applotting and levying lamp-money. 


1. By the act 33 C. 2. c. 18. And the ſaid inhabitants, qualified to vote 
1s aforeſaid, to be aſſembled upon ſuch notice, and in ſuch manner as afore- 
faid, or the major part of them, may, from year to year, appoint two or 
more ſubſtantial-inhabitants of ſuch city, town corporate, or market-town, 
to be overſeers for the erecting, 1 lighting, and keeping in re- 
pair the ſaid lamps, and to applot on every ſuch houſe a proportionable part 
of the expence attending ſuch lamps. . 29. 5 4. 

(5) And ſuch overſeers as ſhall be appointed as aforeſaid, ſhall, as often as 
thereunto required, account before the ſaid chief magiſtrate and juſtices re- 
ſpectively, and ſuch inhabitants as aforeſaid, for all receipts and diſburſe- 


ments by them, in execution of the powers in them veſted by this act. 


Did. § 5. 

(6) And in caſe any overſeer ſhall be removed from his office, or die with- 
in the year, then ſuch chief magiſtrate and juſtices reſpectively, and ſuch 
inhabitants, ſo as aforeſaid aſſembled, or the major part of them, may ap- 
point one other ſubſtantial inhabitant of ſuch city, town corporate, or mar- 


ket-town, in the room of the perſon fo dying or removed, to be an overſeer 


for the remainder of ſuch year; which perſon fo appointed, ſhall have the 
fame powers, as if he had been originally appointed according to the direc- 
tions aforeſaid. Jbid. F 6. | 

2. Every the occupiers of ſuch houſes, ſhall be rateably charged in pro- 
portion to ſuch valuation, with the yearly ſum to be paid by them, towards 
the expence of lighting ſuch city, town corporate, or market town, and ſhall 
pay the ſame yearly to ſuch overſeers as ſhall be appointed as aforeſaid, who 
are hereby required to collect and receive the ſame. / zo. 

(2) And on refuſal or neglect to pay, after reaſonable demand, it ſhall be 
lawful for the ſaid overſeers, or any of them, to diſtrain every ſuch occupier 
v refuſing, and to raiſe, by fale of ſuch diftreſs, the ſum which the own- 
thereof ought to have paid} as alſo one ſhilling for the coſts n—_—_— 
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| Lamps, 
fuch diſtreſs and ſale, and the ſurplus (if any) ſhall be returned to the own- 
er, by the perſon ſo diſtraining. Ibid. F 2. ING | 
3. If any ſuit ſhall be brought againſt any perſon, for any diſtreſs { ta. 
ken, he may plead the general iſſue, and give the ſpecial matter in evidence 
7. 5 Provided, that for erecting, maintaining, lighting, and keeping the 
ſaid lamps in repair for the firſt year, there ſhall not be collected above the 
ſum of ſix-· pence in the pound, of the yearly value of ſuch houſes fo to be 
valued as aforeſaid, nor in any one year after the ſaid firſt year, more than 
three-pence in the pound of ſuch yearly value. / 34. 
5. Provided, that after the firſt year after the ſaid lamps are erected, the 
yearly charges of lighting, ſupplying, maintaining, and repairing each 
lamp, ſhall not be more than thirteen ſhillings for one whole year. 735. 
6. All ſuch inhabitants as aforeſaid, ſhall have free acceſs, at all conye. 
nient times, to the books of applotment of their reſpective cities, towns 
corporate, or market-towns, and ſhall be permitted, without fee, to take 
copies thereof. /. 36. | 
(2) And in caſe any perſon ſhall think themſelves aggrieved by any ap. 
plotment, it ſhall be lawful for them within the ſpace of twenty days, after 
ſuch applotment ſhall be entered by the ſaid overſeers, in books to be kept 
by them for that purpoſe, to appeal to ſuch chief magiſtrate 'or juſtices re- 
ſpectively, who are hereby impowered to hear and determine the ſame, in 
the ſpeedieſt manner, and their determination ſhall be final; and no fee 
ſhall be paid on making ſuch appeal, or on the ſame being determined, 
id. § 2. | | 


IV. Penalty for breaking or extinguiſhing lamps. 


1. By the act 33 G. 2. c. 18. If any perſon ſhall wilfully break, throw 
down, or extinguiſh any lamp that ſhall be ſet up 'to light the ſtreets, 
courts, or lanes, in any ſuch city, town corporate, or market-town, or wil 
fully damage the poſts, ' irons, or other furniture thereof, every perſon ſo 
offending therein, and being thereof convicted by the oath, or (being of 
the people called Quakers) affirmation of one witneſs, before ſuch chief ma- 
giſtrate, or one juſtice, within their reſpective juriſdictions, ſhall, for the 
firſt offence, forfeit twenty ſhillings for each lamp ſo broken, thrown down, 
extinguiſhed, or otherwiſe damaged, and for the ſecond offence, forty ſhil- 
lings, and for the third and every other offence, three pounds. /, 37. 

2. And ſuch juſtices are required, upon any informations exhibited, or 
complaint made in that behalf, within ten days after ſuch offence commit. 
ted, to ſummon the parties accuſed, and the witneſſes on either ſide; and if 
the parties accuſed ſhall be lawfully convicted of ſuch offence, by the oath 
of one witneſs, or on confeſſion of the party charged with ſuch offence, the 
ſaid juſtices, ſhall give ſuch judgment or determination, as is conformable 
to the true meaning hereof. ,. 21. , | 5 

(2) And it ſhall be lawful for ſuch juſtices, to iſſue warrants for levying 
the penalties or forfeitures, ſo adjudged on the goods of the offender, and to 
cauſe ſale to be made thereof, in caſe they ſhall not be redeemed in five 
days, rendering to the party the overplus (if any there be). Did. 5 . 


Lamps. 

(a) And in caſe any perſon ſhall be convicted in the manner before pre- 
ſcribed, of breaking, throwing down, or extinguiſhing any lamp that ſhall 
he erected, and no goods of any perſon ſo offending, can at the time of 
ſuch conviction be found, in ſuch caſe it ſhall be lawful for the ſaid juſtices 
before whom ſuch perſons ſhall-be convicted, to commit ſuch offender to the 


houſe of correction, there to be kept to hard labour, for any time not leſs. 
than one month, and not exceeding three months, or until ſuch penalty or 


ſorleiture ſhall be paid. bid. 5 g. 


Larceny, 


or rather abuſe, larceny. 3 Inſt. 107. 


I. Of grand larceny in general.. 

II. Of petit larceny. ; 

III. Larceny from the perſon. 

IV. Larceny from the houſe. 

V. Larceny in a booth or tent. 

VI. Stealing horſes or cattle. 

VII. Recerving ſtolen goods. 

VII. Receiving a reward for helping to ſtolen goods: 

IX. Charges of proſecution and conviction how to be paid. 


J. Of grand larceny in general. 


Grand larceny is a felonious and fraudulent taking, and carrying away, by. 


any perſon, of the. mere perſonal goods of another, above the value of 12d, 
1 Haw, 8g. SEN 


Felontous and fraudulent] Felony is always accompanied with an evil in- 


tention, and therefore ſhall not be imputed to a mere miſtake or miſanimad- 


verſion; as where perſons break open a door, in order to execute a warrant, 


which will not juſtify ſuch a proceeding, for in ſuch caſe there is no feloni- 
ous intention. 1. Haw: 65. 


For it is the mind that makes the taking of another's goods to be felony, - 
Ta bare treſpaſs only; but becauſe the variety of circumſtances is ſo great, 


and the complications thereof ſo mingled, that it is impoſſible to preſcribe all 
the circumſtances: evidencing a felonious intent; or the contrary ; the ſame 


muſt be. left to the due and attentive conſideration of the judge and jury; 
wherein the beſt rule is, in doubtful matters rather to incline to acquittal 
than conviction. Only in general it may be obſerved, that the ordinary diſ- 
covery of a felonious intent is, if the party doth it ſecretly, or being charg- 


ed with the goods denies it. 1 H. H. 509. 


But nevertheleſs, doing it openly and avowedly doth rot excuſe from fe- 


ny. So where a. man came to Smithfield market to ſell a horſe, _ a 
FAD jockey 


O. o O- 


AR CEN comes from latrocinium, latrociny; and by contraction, 
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Felony. 1 Haw. go. 


_ F-lony. 1 H. H. 506. 


Latceny, 


jockey coming thither to buy a horſe, the owner delivered his horſe to the 
jockey to ride up and down the market to try his paces, but inſtead of 
that, the jockey rode away with the horſe; this was adjudged telony, 
Kel. 82. 
So where a perſon came into a ſempſtreſs's ſhop, and cheapened goods, 
and ran away with the goods out of the ſhop, openly, in her ſight, this 
was adjudged to be felony. Raym. 276. 
So where a man comes into a houſe, by colour of a writ of execution 
and carries away the goods; or ſues out a replevin to get another man's horſe, 
and then runs away with him; this is felony under colour of law. 2 Ye, 


94. Mel. 83. 


Taking] All felony includes treſpaſs; and every indictment muſt haye the 
words feloniouſly took, as well as carried away : from whence it follows, that 
if the party be guilty of no treſpaſs in taking the goods, he cannot be guilty 
of felony in carrying them away. 1 Haw. 89. 

And from this ground it hath been holden, that one who finds the goods 
which I have loſt, and converts them to his own uſe, with intent to ſteal 
them, is no felon; and à Fortiori therefore it muſt follow, that one who 
has the actual poſſeſſion of my goods by my delivery, for a ſpecial pur- 
poſe, as a carrier who receives them, in order to carry them to a certain 
Place ; or a taylor who has them in order to make me a ſuit of cloaths, 
or a friend who is intruſted with them to keep for my uſe, cannot be ſaid 
to ſteal them, by imbezilling of them afterwards. 1 Haw. 89. 
But yet it hath been reſolved, that if a carrier open a pack, and take out 
part of the goods; or a weaver who has received filk to work, or a miller 
who has corn to grird, take out part thereof, with intent to ſteal it, it i 


So where a man's goods are in ſuch a place, where ordinarily they are 
or may be lawfully placed, and a perſon takes them, with intent to ſteal 
them, it is felony ; and the pretence of finding muſt not excuſe. 1 U 
H. 506. 

80 if a man's horſe be going upon a common where he has a right to put 
him, and another take the horſe with intent to ſteal him, it is no finding, 
but a felony. 1 H. H. 506. | 
So allo, if the horſe ſtray into a neighbour's ground or common, it is fe- 
lony in him that ſo takes him. But if the owner of the ground takes him 
doing damage, or the lord ſeize him as a ſtray, though perchance he hathno 
title ſo to do, yet here is not a felonious intention, and therefore cannot be 


If one man's ſheep ſtray into another man's flock, and that other perſon 
drives it along with his flock, or by bare miſtake ſhears it, this taking is not 
a felony; but if he knew it to be another's, and marks it with his mat, 
this is an evidence of felony. 1 H. H. 507. . 1995 | 

Lord Hale fays, If one man take another man's hay or corn, and mingles 
it with his own heap or ſtock; or take another man's cloth, and embroider 
it with ſilk or gold; ſich other perſon may retake the whole heap of corn, 
or cock of hay, or garment and embroidery alſo; and this retaking 15 10 
felony, nor ſo much as a treſpaſs. 1 H. H. 513. | 1 


KH 
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It ſeems generally agreed, that one who has the bare charge, or the ſpecial 
uſe of goods, but not the poſſeſſion of them; as a ſhepherd who looks after 
my ſheep, or a butler who takes care of my plate, or a ſervant who keeps 
a key to my chamber, or a gueſt who has a piece of plate ſet before 
him in an inn, may be guilty of felony in fraudulently taking away the 
fume. 1 Her go. ES 

By the 33 H. . . 1. c. 5. Servants imbezilling their maſter's goods, to- 
the value of 40s. or above (although this taking be no treſpaſs) ſhall be pu- 
niſhed as felons. But this ſhall not extend to any apprentice, nor to any 
perſon within 18 years of age. RAS, 

Alſo by 9 W. c. 22. If any perſon ſhall take away, with intent to ſteal, 
or inbezil, any furniture out of his lodging, he ſhall be guilty of felony. 


And carrying away] To make it come within this deſcription, it ſeemeth 
that any the leaſt removing of the thing taken, from the place where it 
was before, is ſufficient for this purpoſe, though it be not quite carried off : 
And upon this ground, the gueſt, who having taken off the ſheets from his 
bed, with an intent to ſteal them, carried them into the hall, and was ap- 


prehended before he could get out of the houſe, was adjudged guilty of 


larceny : So alſo was he, who having taken an horſe in a cloſe, with an intent 
to ſteal him, was apprehended before he could get him out of the cloſe. 


Hau. 93. 


By any perſon] A wife may be guilty thereof, by ſtealing the goods of a. 
ſtranger ; but not by ſtealing the goods of her huſband. 1 Haw. 93. 

It is ſaid by Mr. Dalton and others, that it is no felony for one ce to 
extreme neceſſity, to take ſo much of another's victuals, as will ſave him 
from ſtarving; but lord Hale ſays, that this rule by the law of England is 
falſe; and therefore that if a perſon, being under neceſſity for want of vic- 
tuals or cloaths, ſteals another man's goods, it is felony. 1 H. H. 54. 

If one ſtealeth another man's goods, and afterwards another ſtealeth the 
fame from him; the owner may charge the firſt or ſecond felon at his choice. 


Dalt. c. 162. 


An alien, whoſe ſovereign is in amity with the crown of England, reſiding: 
here, and receiving the protection of the law, oweth a local allegiance to 
the crown during the time of his reſidence. And if, during that time, he 
committeth an offence, he ſhall be liable to be puniſhed: for the ſame, even 
as a natural born ſubject. For his perſon and perſonal eſtate are as 
much under the protection of the law, as the natural born ſubject's; and 
if he is injured. in either, he hath the ſame remedy at law for ſuch injury. 


Fiſt. 1.85. | 
80 alſo, an alien whoſe ſovereign is at enmity with us, living here under 


the king's protection, committing offences, may be proceeded againſt in 
like manner; for he oweth a temporary local allegiance, founded on that 


ſhare of protection he receiveth. id. 


So alſo a ter of war, altho' he is not properly ſubject to the muni- 
this realm, yet if he commits any offence againſt the law of 


eipal laws o 
nations, or the light of nature and the fundamental laws of all ſociety, he 


* 


IS liable to anſwer in the ordinary courſe of juſtice, as other perſons offend- 
ing in like manner are. As in the caſe of Peter Molieres, a French priſoner, 
O00 O 2: | Who 
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who was indicted at the gaol delivery for the city of Briftol in Auguſt 1) 58, 


before Sir Michael Fofter, for privately ſtealing in the ſhop of a goldſmith 
and jeweller, a diamond ring valued at 204. Sir Michael ſays, he thought 
it highly improper to proceed capitally upon à local ſtatute, againſt a pri. 
ſoner of war; and therefore adviſed the jury to acquit him of the circum. 
ſtance of ſtealing in the ſhop as by the ſtatute, and to find him guilty of 
ſimple larceny to the value laid in the indictment. Accordingly, he w; 
burnt in the hand, and ſent to the priſon appointed for French Priſoners, 


id. 188. 


Of the mere perſonal goods] Mere; for if the perſonal goods favour any 
thing of the realty, it cannot be larceny. And therefore they ought to be 
no way annexed to the freehold ; therefore it is no larceny, but a hare 
treſpaſs, to ſteal corn or graſs growing, or apples on a tree; but it is lar. 
ceny to take them being ſevered from the freehold, as wood cut, graſs in 
cocks, ſtones digged out of the quarry; and this, whether they are 
ſevered by the owner, or even by the thief himſelf, if he ſever them at 
one time, and then come again at another time and take them. 1 Haw, 9 
1 H. H. 510. 

But — the 5 G. 2. c. 10. Every perſon who ſhall ſteal, rip, cut, or break, 
with intent to ſteal, any lead, iron bar, iron gate, iron paliſadoe, or iron 
rail, fixed to any building, or in any garden, orchard, court-yard, fence, 
or outlet belonging to any building; he, his aiders and abettors, and alſo 
all who ſhall knowingly buy or receive the ſame, ſhall be guilty of felony, 
and be tranſported for ſeven years. 

Alſo the goods ought to have ſome worth in themſelves, and not to de- 
rive their whole value from the relation they bear to ſome other thing, which 
cannot be ſtolen ; as paper, or parchment, on which are written aſſurances 
concerning lands, or obligations, or covenants, or other ſecurities for a debt, 


or other cheſe in ation. 1 Haw. 93. 


But by the Fn. f. 8 H. 6. c. 12. If any perſon ſhall ſteal any record or 
proceſs belonging to any of the courts at Zeftminfter, by reaſon whereof any 
judgment ſhall be reverſed, he ſhall be guilty of felony. | 

And by the 3G. 2. c. 4. / 3. If any perſon ſhall ſteal or take by robbery 
any exchequer acquittance, debenture, bills of exchange, goldſmiths or 
bankers notes for payment of money, bonds, warrants, bills, or promiſſory 
notes for the payment of money, being the property of any. other perſon, 
or of any corporation, notwithſtanding any of the ſaid particulars are 
termed in law a choſe in aCtion, it ſhall be deemed felony of the ſame na- 
ture, and with or without the benefit of clergy, or of the ſtatute, in the 
ſame manner as it would have been if the offender had ſtolen or taken by 
robbery, any other goods of like value with the money due on ſuch ex- 
chequer acquittance, debenture, bills of exchange, goldſmiths or bankers 
notes, bonds, warrants, or notes, or ſecured thereby and remaining unſa- 


tisfied, and ſhall ſuffer ſuch puniſhment as if he or ſhe had ſtolen other 


goods of the like value. But not to work corruption of blood. 

The goods ought alſo not to be things of a baſe nature, as dogs, cats, 
bears, foxes, monkeys, ferrets, and the like ; which, howſoever they may 
be valued by the owner, ſhall never be ſo highly regarded by the law, 


that for their ſakes a man ſhall die: But yet the ſtealing of an hawk, 
| 5 kow!rg 
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knowing it to be reclaimed, is felony by the common law and by ſtatute, 
in reſpect of that very high value which was formerly ſet upon that bird. 


1 Haw. 93. | 


Of another] It ſeems agreed, that the taking of goods, whereof no one. 
had a property at the time, cannot be felony ; and therefore that he who 
takes any treaſure trove, or a wreck, waif, or ſtray, before they have been 
ſeized by the perſons who have a right thereto, is not guilty of felony, but 
ſhall be puniſhed by fine. 1 Haw. 94 

Put yet the taking of theſe muſt be, where the party that takes them, 
really believes them to be ſuch, and colours not a felonious taking under 
ſoch a * ; wo! then every felon would cover his felony under that pre- 
tence. I H. iz. 500. 

Neither ſhall he who takes fiſh in a river or other great water, wherein 
they are at their natural liberty, be guilty of felony ; as he may be, who 
takes them out of a trunk or pond. 1 Haw. 94. | 

Upon the like ground it ſeems clear, that a man cannot commit felony, 
by taking hares or conies in a warren, or old pigeons being out of the houſe; 
but it is agreed, that one may commit larceny, in taking ſuch or any other 
creatures fere nature, if they be fit for food, and reduced to tameneſs, and 
known by him to be ſo. 1 Haw. 94. WM 11 | 

Alſo it is ſaid, that there may be felony in taking goods, the owner where- 
of is unknown; in which caſe, the king ſhall have the goods, and the of- 
fender ſhall be indicted for taking the goods of a perſon unknown; and it 
ſeems, that in ſome caſes the law will rather feign a property, where in ſtrict- 
neſs there is none, than ſuffer an offender to eſcape. 1 Haz. 94. 

He who ſteals goods belonging to a pariſh church, may be indicted for 

ſtealing the goods of the pariſhioners. 1 Haw. 94. 0 Yon 
And it hath been adjudged, that he who takes off a ſhroud from a dead 
corps, may be indicted as having ſtolen it from him, who was the owner 
thereof when it was put on; for a dead man can have no property. 1 Haw. 


94. 


Above the value of 12 d.] The learned editor of Hale's hiſtory of the pleas 
of the crown obſerves, that in former times, though the puniſhment of 
theft was capital, yet the criminal was permitted to redeem his life by a pe- 
cuniary ranſom ; but in the ꝙ H. 1. it was enacted, that whoever was con- 
victed of theft ſhould be hanged, and the liberty of redemption was entirely 
taken away; which law continues to this day. But conſidering the altera- 
ton in the value of money, the ſeverity of it is much greater now than it 
was then; for 12 d. would then purchaſe as much as 40s. will now : and 
yet a theft above the value of 124. is ſtill liable to the ſame puniſhment. 
Upon which Sir H. Spelman juſtly obſerves, that while all things elſe have 
riſen in their value, and grown dearer, the life of man is become much 
cheaper ; and from hence takes occaſion to wiſh, that the ancient tenderneſs 
of life were again reſtored. 1 H. H 12. : | 
And lord Ce, obſerving that when the ſtatute of the 3 Ed. 1. was made, 
which makes ſtealing of goods above the value of 124. to be grand larceny, 
the ounce of ſilver was at the value of 204. and now it is at the value of 5 <. 
and above, draws this concluſion, that the thing ſtolen ought to be reafon- 


SY 
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ably valued, that is, having reſpect to the great alteration in the value of 
money. 2 1nft. 189, 190. For 20. were then a real pound Weight; which 
name we ſtill retain, although the weight is much diminiſhed, 

If two perſons or more, together, ſteal goods above the value of 124 
every one of them is guilty of grand larceny ; for each perſon is as much 
an offender as if he had been alone. 1 Haw. 95. 

Alſo it ſeems the current opinion of all the old books, that if one at ſe. 
veral times ſteal ſeveral parcels of goods, each under the value of 12 4. but 
amounting in the whole to more, from the ſame perſon, and be found 
guilty thereof on the ſame indictment, he ſhall have judgment of death 
as for grand larceny ; but this ſeverity is ſeldom, practiſed. 1 Haw. gs. 


TI. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral particulars above- 
mentioned, except only the value of the goods (and except as hereafter 
followeth); fo that wherever an offence would amount to grand larceny, if 
the thing ſtolen were above the value of 12 d. it is petit larceny, if it be but 
of that value or under. 1 Haw. gs. . 

And if one be indicted for ſtealing goods to the value of tos. and the 
jury find ſpecially, as they may, that he is guilty, but that the goods are 
worth but rod. he ſhall not have judgment of death, but only as for petit 
tarceny. 1 Haw. gs. | | 

In petit larceny there can be no acceſſaries, neither before nor after. 1 H. 
H. 530 

By the 3 Ed. r. c. 15. Perſons indicted of petit larceny, if they were not 
guilty of ſome other larceny aforetime, are bailable by juſtices of the peace. 
And it ſeems to be agreed, that there is no neceſſity, that ſuch perſon be of 
good reputation : but yet if the crnne be open and manifeſt, it ſeems that 
they ought not to be bailed ; but if there be any colour of probability for 
their innocence, it ſeems moſt agreeable to the intention of the ſtatute to 
bail them. 2 Haw. 101. | 

For a juſtice of the peace, before whom an offender ſhall be brought for 
petit larceny out of ſeſſions, may not puniſh: the ſaid offender by his diſcre- 
tion, and fo let him go; but muſt have him committed or bailed, to the 
intent he may come to his trial, as in caſes of other felonies : And if upon 
his trial, the jury ſhall find the goods ftolen to exceed 12 d. in value, the 
offender ſhall have judgment to die for the fault. Dalt. c. 154. 

It ſeemeth that all petit larceny is felony, and conſequently requires the 
word feloniouſly in an indictment for it; yet it is certain, that it is not pu- 
nſhable with the loſs of life, or lands, but only with the forfeiture of goods, 
and whipping, tranſportation, or other corporal puniſhment. 1 Haw. 95. 

It a man appear to be obſtinately mute, on an arraignment of petit lar- 


ceny, he ſhall not have 9 of pain fort & dure, as in caſes of grand 


Harceny, but he ſhall have 


e like judgment as if he had confeſſed the in- 
dictment. 2 Haw. 329. | 


II. Larceny 
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II. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence receives a farther 
degree of guilt ; and if it is attended with putting him in fear, it is called 
robbery ; for which ſee that title. 

If it is without putting him in fear, then it is called barely larceny from 
the perſon. 1 Haw. 95. ; 5 

If it is done privily without his knowledge, by picking of pockets, or 
otherwiſe, it is excluded from the benefit of clergy by the 2 An. c. 6. (that 
is, if the thing ſtolen be above the value of 12d. 2 H. H. 366.) But this 
ſtatute extendeth not to acceſſaries, either before or after. 2 Haw. 350. 


IV. Larceny from the houſe. 


This muſt be underſtood where the offence falls ſhort of burglary. 


4/9 


1. By the 9 W. c. 32. Every perſon that ſhall feloniouſly take away any Robbing TM 
_ dwelling houſe, 


oods, being in any dwelling houſe, any perſon being therein, and put in fear, © 
0 ſhall rob any dwelling houſe in the day time, any perſon being therein; being Re. 


he, his comforters and abettors, ſhall be guilty of felony without benefit of 


clergy. ' 


2. And by the ſame act; every perſon, who ſhall be convicted of the Robbiog an 


feloniouſly taking away in the day time any money or goods of the value of 8 


oule to the 
alue of 55. 


s. in any dwelling houſe, or outhouſe thereunto belonging, and uſed to no perſon being 
and with the ſame, altho' no perſon be therein, ſhall be guilty of felony erein. 


without benefit of clergy. 

This requires an actual breaking, and not entering by the doors being 
open. 1 H. H. 548. a 

And this altho' nothing be actually taken: But it requires not only an 


actual breaking, and putting in fear, but alſo an entry with intent to commit 


felony, and ſo to be laid in the indictment. 1 H. H. 548. 


from the benefit of the clergy or of any ſtatute: 


All perſons that ſhall by night or in the day time privately ſteal 
any goods to the value of five ſhillings, out of any ſhop, tan- yard, or 
dying-houſe belonging to a tanner, warehouſe, cellar, coach-houſe, ſtable, 
or other out-houſe, though not adjoining to the dwelling houſe of the owner, 
although ſuch ſhop, warehouſe, tan-yard, drying-houſe, cellar, coach-houſe, 
ſtable or out-houſe, be not actually broke open by ſuch offenders, and al- 
though the owners of ſuch goods, or any other perſon, be or be not in ſuch 
ſhop, warehouſe, tan-yard, drying-houſe, cellar, coach-houſe, ſtable, or 
other out-houſe, to be put in fear, or ſhall ſteal any goods to the value of 
five ſhillings, left on any quay or in any wharf, or ſhall aſſiſt, hire, or 
command any perſon to commit ſuch offences, being thereof convicted or 
attainted by verdict or confeſſion, or being indicted thereof ſhall ſtand mute, 
or will not directly anſwer to the indictment, or ſhall peremptorily chal- 
lenge above twenty perſons returned to be of the jury, ſhall be excluded 


. arehouſe] 
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Warehouſe] In the caſe of John Howard, at the Old Bayly, July z. 1 
He was indicted on this ſtatute, for privately ſtealing goods, — * 2 


of Meſlieurs Hudyer and company, in the warehouſe of John Day : There 


was another count in the indictment, charging that the priſoner ſtole the 
goods of John Day in his warehouſe. The caſe upon evidence appeared to 


be, that John Day kept a common warehouſe by the water ſide, where mer 


chants did uſually lodge goods intended for ay * till they could have 
an opportunity of putting them on board. The goods in the indictment 
were ſent by Fludyer and company to this warehouſe, in order to be put on 
board a veſſel for exportation, and were ſtolen by the priſoner in this ware.. 
houſe. The court was of opinion, that this is not a caſe within the 
ſtatute. For by he was warehouſe in the ſtatute is meant, not a mere re- 
poſitory for goods, but ſuch places where merchants and other traders keep 
their goods for ſale, in the nature of ſhops, and whither cuſtomers go to 
view them. And tho” the goods in this caſe might with propriety enough 
be charged to be the goods of John Day, fince he had the charge and po. 
ſeſſion of them, which made him anſwerable to his principals for them; 

et ſtil] the ſame objection recurreth, his warehouſe was not a place for ſale, 
ko merely ſafe cuſtody. Accordingly the larceny being fully proved, the 
priſoner was by the direction of the court found guilty of larceny, to the 
value laid in the indictment, and acquitted of ſtealing privately in the ware- 
houſe. It hath been generally held, that the meaning of this act, with. 
regard to ſboplifting, is, that the goods muſt be ſuch as are uſually expoſed 
to fale in the /bop, and not any other valuable thing which may happen to be 
put there. And it ſeemeth that the fame equitable conſtruction ſhould take 
place with regard to warehouſes, The goods ſhould be ſuch as are uſually 
expoſed to ſale in ſuch places. And tho' coachbouſes and fables, which are 
hkewiſe named in the act, are not places for ſale, yet ſtill in the conſtruc- 
tion of ſo penal a law, it will not be amiſs to carry the ſame equity as far 
as 3 be with regard to them. The goods ſhould be ſuch as are uſually 
lodged in thoſe places. oft. 77. 


Privately] If it ſhall appear on the evidence, as it often doth, that thoſe 
places were broke: open at the time of the larceny, the caſe (as it ſeemeth) 
will not come within the act. For the words are, —if any perſon ſhall pri- 
vately ſteal, - which ſeemeth to exclude all caſes, where any degree of force 
is uſed to come at the goods. id. 79. 


Any gocds, wares, or merchandizes] Im which words money is not included. 
For altho' the word goods. may in a large ſenſe take in money, and often 
doth, yet being connected with wares and mercbandixes, the ſafer conſtruc- 
tion of ſo penal a ſtatute will be, to confine it to goods of like kind, goods 
expoſed to ſale. id. 3 

And by the 3. E. 3: c. 34: No felon convicted according to the law and 
ſtatutes: of this kingdom of ſtealing of linen, hempen, or cotton yarn, or 
linen or hempen cloth, or cloth made of linen and cotton yarn, or any ma- 
terials or utenſils uſed in bleaching the ſame, above the value of five ſhil- 
lings, from any bleach-yard, buck-houſe, or work-houſe thereunto belong- 

vs. ing, 
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W benefit of clergy. J 117. 


V. Larceny in a booth or tent. 


Perſons found guilty of robbing any perſon in any booth or tent, in any 
fair or market, the owner, his wife, children, or ſervants being within, ſhall 


ſuffer as felons without benefit of clergy. 11 J. 1. c. 3. 


VI. Stealing horſes or cattle. 


1. By the 11 Jac. 1. cap. 3. ſe. 1. If any perſon ſhall ſteal any horſe, 
they ſhall ſuffer death without benefit of clergy. | JJ} 

2. And by the 9 An. c. 6. If any perſon ſhall ſteal any cow, bull, ox, or 
any ſteer, heifer, calf, or any ſheep or lambs, above the value of one ſhil- 
ling, and being indicted or appealed thereof, ſhall be found guilty by ver- 
dict, or ſhall confeſs the fame on their arraignment, or will not anſwer di- 
rectly according to law, or ſhall wilfully ſtand mute, or ſhall peremptorily 
challenge above twenty jurors, or ſhall be outlawed on the indictment, and 
all perſons who ſhall be acceſſary before or after to any of the. aforeſaid 
reſpective facts, ſhall receive judgment, and ſuffer death without benefit of 
the clergy or of this act. /. 3. ; 

3. Provided that where any perſons ſhall be convicted of ſtealing of 
cows, bulls, oxen, ſteers or heifers, not exceeding the number of two, or 
of the ſtealing of calves, ſheep or lambs, not exceeding the number of ten, 
on all the indictments that ſhall be preferred againſt ſuch perſons at one and 
the ſame aſſiſes, or ſeſſions of oyer and terminer, or gaol delivery, or in the 
ſame term in the Queen's-bench, in caſe the juſtices before whom ſuch per- 
ſons ſhall be convict, ſhall, upon the application of the grand-jury of the 
county at the ſaid term, aſſiſes, or ſeſſions, by preſentment in writing, think 
them fit objects of mercy, they that ſhall be ſo convict ſhall be burned in 
the hand only, and after ſuch burning in the hand, ſuch perſon ſhall be de- 
ivered out of priſon, unleſs ſuch jules ſhall for further correction think 
it convenient to detain them in priſon for ſome longer time, which ſuch 
juſtices by rule of court or warrant under their hands are impowered to- do, 
not exceeding one year's impriſonment. /. 4. | | 8 d 


VII. Receiving Holen goods, 

1. By the 9 . c. 92. If any perſon ſhall buy or receive any ſtolen 
goods, knowing the ſame to be ſtolen ; he ſhall be deemed an 2001 after 
the fact, and ſuffer accordingly. /. 4. + 8 © TP Davey” 
2. And by the 8 An. c. 8. If any perſon ſhall buy or receive any ftolen 
goods, knowing them to be ſtolen, or ſhall receive, harbour, or conceal 
any felons or thieves, knowing them to be ſo; he ſhall be deemed acceſſary 
to the felony, and, being convicted on the teſtimony of one'witneſs* ſhall 
fuffer death as a felon convict. . ei er 
wie P p p | $8 


whether the fact be committed by day or night, ſhall not be allowed 
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3. And notwithſtanding that regularly the acceſſary cannot be tried, til 
the principal be convicted, yet by the ſaid ſtatute it is enacted, that if the 
principal felon cannot be taken, fo as to be proſecuted and convicted, yet 
nevertheleſs the buyer and reciver of ſtolen goods may be proſecuted as for 
a miſdemeanor, and puniſhed by fine and impriſonment, or other ſuch cor. 

ral puniſhment as the court ſhall think fit ; which ſhall exempt him from 
feing puniſhed as acceſſary, if the principal ſhall afterwards be taken and con- 


VII. Receiving à reward for helping to ſtolen goods. 


By the 6 E. 1. c. 12. Wherever any perſon taketh rnoney or other reward, 
directly or indirectly, under pretence, or upon account of helping any perſan 
to any ſtolen goods; he ſhall (unleſs he apprehended the felon, or cauſe him 
to he apprehended, and cauſe him to be brought to his trial, and give evi- 
dence againſt him) be guilty of felony in the fame manner as if he had 
ſtolen the ſame. F 5. x RES | 

And by the 8 G. I. c. 9. Whoſoever ſhall proſecute to conviction any 
perſon for the offence of taking money or other reward directly or indirecth 
to help any perfons to their ſtolen goods, fuch offender, not having appre- 
hended the felon who ſtale the ſame, and brought him or her to trial for 
the fame, and given evidence againſt him or her as required by law, ſhall 
be intitled to a reward of five pounds for every ſuch offender fo convicted, 
which ſum ſhall be raiſed and levied in like manner as the reward which 
perſons may be intitled to for the apprehending any murderer or rob- 
ber. / 4 


IX. Charges of proſecution and convittion how to be paid. 


By the 17 C. 2. c. 5. There ſhall be paid to every conſtable, who by 
virtue of a mritttmus under the hand and feal of any juſtice of the peace fot 
treafon or felony, ſhall carry to and ſafely lodge in the county-gaol, any 
perſon committed to him by ſuch juftice, the ſum of three pence for each 
mile ſach perſon ſo committed ſhall be carried. 4. | 2 
And allo the like ſum ſhall be paid to each of two proteſtants armed with 
fire- arms, who ſhall go along with ſuch conſtable to the county-gaol to guard 
ſuch priſoners, Ee 

And in caſe there ſhall be more priſoners than one to be conveyed to 
gaol, the ſaid juſtice ſhall appoint. as many proteſtants with fire-arms to 
guard ſuch priſoners, as ſhall be neceſſary for their ſafe conveyance to gacl, 
each of whom ſhall be intitled to the like ſums of three pence a mile. 

Which ſums ſhall be raiſed by the grand juries of the reſpective counties, 

And by the 3 G. 3. c. 28. It is enacted, that whereas many perſons acc uſed 
of end guilty of treaſon and felony eſcape tbe puniſhment due to ſuch Cr mes, 
by the poverty of their profecutors, who attually forfeit their recognizances 
rather than undergo the loſs of their labour, and the unavoidable expence they 
wufh he at by attendance at the aſſixes if the judges of aſſizes and general 


delivery, in any of tl ies in this recommend 
ee tbo” 


: _ Larceny. 
rſons ſo attending to proſecute as prope objects, to have an allow- 
_ their time and avocation from thei labour, it ſhall be lawful fot 
the grand juries of the reſpective counties to preſent any ſum, not exceed- 
ing two ſhillings per day, for ſuch perſons as ſhall be ſo detained from their 
labour and buſtncks, neceſſarily attending to proſecnte. 


Warrant for larceny. 


Dublin. 3 To the conſtable f. 


raſmuch as A. I. of ———— in the county c — yeoman, hath 
this day made information and complaint upon oath, before me — - 
one of bis majefty's juſtices of the peace for the ſaid county, that this preſent day 
drvers goods of bim the. . aid A. I. to wit, have felonioufly been ſtolen, 
taken, and carried away from the houſe of him the ſaid A. I at ————— 
aforeſaid in the county aforeſaid, and that he hath juſt cauſe to ſuſpef, and 
doth ſuſpet that A. O. late of yeoman, feloniouſly did fteal,. take, 
and carry away the ſame : Theſe are therefore to command you forthwith to 
apprebend him the ſaid A. O. and to bring bim before me to anſwer unto the 
ſaid information and complaint, and to be further dealt withal according to 
law : Herein fail you not. Groen under my hand and ſeal the ——=—— gay 
of — in the year — 8 


Note; The form of a warrant to ſearch for ſtolen goods is inſerted un- 
der the title Search Warrant. 


Indictment for grand or petit larceny in general. 


Dublin. HE jurors for our lord the king upon their oath preſent, That 

FT A. O. late of ——— tn the county of ————— labourer, on 
the day of — in the ———— year of the reign of with 
force and arms, at in the county aforeſaid, one linen ſheet of the value of 
of the goods and chattels of one A. I. then and there being, feloniouſly 
did ſteal, take, and carry away; againſt the peace of our ſaid lord the king, 
his crown and dignity. | 


Indictment for picking of pockets, or otherwiſe privately ſtealing 
ES | from the perſon. 


Dublin. HE jurors for our lord the king upon their oath preſent, That 

| A. O. late of - in the pariſh of yeoman, on 
the day of in the year of the reign of with 
force and arms, at the pariſh aforeſaid in the county aforeſaid, one filver watch 
of the value 0 of the goods and chattels of one A. I. from the perſon 
of the ſaid A. I. ſubtily, Eg craftily, and without the knowledge of the 


P p p 2 ſaid © 
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ſaid A. I. then and there feloniouſly did fleal, take and carry away : aral 
* peace of our ſaid lord the king, his crown and dignity, gain 


Indictment for breaking 4 houſe in the day time, ſome perſon 
being therein, ; 


Dublin. HE jurors for bur lord the king upon their oath preſent, Pha- 
= A. O. late of in the county of labourer, on the 
— ay of in the —— year of the reign of * at the hour ff 
in the afternoon of the ſame day, with force and arms, at —— in the county 
of . the dwelling houſe of one A. I. there ſituate, (one B. I. wife of th; 
ſaid A. I. in the ſame houſe in the peace of God and of our ſaid lord the king 
then being) feloniouſiy did break and enter, and one filver ſpoon of the valle 
of of the goods and chattels of him the ſaid A. I. then and there felonivuſy 
did fteal; take, and carry away, and her the ſaid B. I. then and there in ho- 
dily fear and danger of her life feloniouſiy did put; againſt the peace of our 
ſaid lord the king, his crown and dignity. | 


Indictment for breaking a houſe in the day time (no perſon being 
therein.) 


Dublin. I. HE jurors for our lord the king upon their oath preſent, That 
A. O. late of on the day of —— in the year 
bf the reign of at the hour of in the afternoon of the ſame day, 
with force and arms, at —— in the county aforeſaid, the dwelling houſe of 
one A. I. there ſituate, feloniouſly did break and enter, and one filver ſpon 
of the value of —— of the goods and chattels of him the ſaid A. I. then and 
there feloniouſly did fleal, take, and carry away; againſt the peace of our ſaid 
lord the king, his crown and dignity. 


Indictment for ſtealing goods out of a ſhop, ware-houſe, coach- 
| houſe, or ſtable. 


Dublin. TT HE jurors for our lord the king upon their oath preſent, That 

A. O. late of — in the county aforeſaid, labourer, on the 
| day , —— in the | 
arms, at — in the county aforeſaid, one piece of cloth of the value of 
— of the goods and chattels of one A. I. in the ſbop of him the ſaid 
A. I. then and there being found, then and there privately and feloniouſly did 
Neal, taks, and carry away; againſt the peace of our ſaid lord the king, bis 


year of the reign of — with force and 


crown and dignty. 
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Leather. 


4. Of hides before they come to the tanner. 
II. Of the tanning of hides. 

III. Of the currying of hides. 

IV. Of the ſelling of leather, or exporting it. 


I. Of hides before they come to the tanner. 


vr the8G. I. c. 7. Every perſon ſalting hides for ſale ſhall lay the 

fame fleſh to fleſh, under penalty of forfeiting ten ſhillings for each 
hide that ſhall be otherwiſe laid, by the perſons in whoſe cuſtody the ſame 
ſhall be found to be otherwiſe laid, to be recovered and applied as herein 
after is mentioned. . 15. | 

2. In caſe any hides or calf-ſkins ſhall be impaired by gaſhing, flawter- 
ing or cutti s bay ſame, not only the perſons ſo offending, but hkewiſe the 
perſons who ſhall expoſe to ſale ſuch hides or calf-ſkins, ſhall forfeit for each 
hide ſo impaired, a ſum not exceeding ten ſhillings, and for each calf-ſkin, 
2 ſum not-exceeding two ſhillings and fix pence, which forfeitures ſhall be 
recovered and applied as is herein after mentioned. F. 17. 

2. It ſhall be lawful to ſeize and detain all perſons and their goods which 
ſhall be made up, packed or bought and ſold contrary to-this act, for ſuch 
reaſonable time as they may give notice to the conſtables of the pariſh where 
ſuch perſons or their goods ſhall be fo ſeized, who are required to carry ſuch 
perſons and their goods before the chief magiſtrate of the city or town cor- 
porate, or before ſotne juſtice of the peace where ſuch offence ſhall be com- 
mitted if in no city or town corporate. /. 20. 

(2) Which ſaid mapiſtrates or juſtices are required either upon the con- 
feſſion of the party offending, or due proof by one witneſs upon oath, that 
the perſon ſo brought before them hath offended contrary to this act, by 
warrant under their hands and ſeals, to cauſe ſuch penalties as the offenders 
are hereby liable to, to be forthwith levied by diftreſs and fale of the of- 
fenders goods, rendering the overplus, if any be, to the owners thereof af- 
ter deduction of the reaſonable charges for taking the ſaid diſtreſs, and out 
of the ſaid diſtreſs to pay the ſaid reſpective penalties and forfeitures to the 
informer. bid. § 2. Ds | Fog | 

(3) And in caſe ſuch offenders ſhall not have goods ſufficient to anſwer the 
laid penalties, ſuch offenders by warrant under the hand and ſeal of ſuch 
magiſtrate or juſtice of the peace, ſhall be publickly whipt three market days 
ſucceſſively through ſome market town in the county, in or near ſuch place 
Where the offence was committed, between the hours of eleven and twelve 
in the forenoon. bid. & 3. | er . 

4. And whenever any falt hides are ſeized or brought for trial before the 
magiſtrate or juſtice of the peace or ſeneſchal, or are adjudged and con- 
demned by them, or whenever any diſtreſs is or ſhall be taken purſuant to 
this or former acts of Parliament, no replevin ſhall lie, but the judgment of 
the magiſtrate or juſtice ſhall be concluſive, 12 C. 1. c. 5. J. 11. 


II Of 


Leather, 
TI. Of the tanning of hides. 


r. By the 3 G. F c. 33. Every tanner or other perſon employed in the 
tanning of hides, ſhall fleſh the hide of every cow, ox, and bull, intended 
to be tanned by him, in a clean merchantable manner, and ſhall alſo cut out 
the ears by the roots, and ſhall cut off the brich piece, the noſe and lips, 
and the dew claws before he ſhall put ſuch hide into the tann-pit, and every 
perſon offending in any of the above particulars, ſhall forfeit for every hide 
which ſhall * ſo trimmed, two ſhillings and fixpence, /. x. 

2. No tanner or other perſon ſhall expoſe to ſale any tanned hide, unleſz 
the firſt letter of the chriſtian name and fir-name at length, and the town in 
or near which he lives, in large and legible characters, of the tanner of ſuch 
hide, ſhalt be ſtamped on the collet of ſuch hide, and if the ſame he the 
hide of a bull, unleſs the word (bull) be ſtamped on the collet of the fame, 
and every perſon offending in any of the faid laſt mentioned particulars, 
ſhall for every tanned hide ſo. expoſed to fale, without being ſtamped z; 
aforeſaid, forfeit two ſhillings and ſixpence, to be recovered in the manner 
herein after mentioned. / 2. 

. 3. No tanner or other perſon ſhall expoſe to ſale any tanned hide which 
ſhall not be well and ſufficiently tanned and dried, /. 4. 

4. And in caſe any hides ſhall be condemned as not ſufficiently tanned or 
dryed, every tanner or other perſon who ſhall have offered ſuch hides to ſale, 
ſhall for every ſuch hide fo offered to fale, forfeit two ſhillings and fix 

nce, /. 6. 

" And in caſe any merchant or other perſon ſhall by colluſion with any 
tanner or otherwiſe, buy any hides for exportation which ſhall not be mer- 
chantably tanned and dryed, ſuch merchant ſhall for every ſuch offence for- 
feit two ſhillings and fix pence for each unmerchantable hide as aforeſaid, 
to be recovered as herein after mentioned. Sid. 5 2. 

5. The faid ſeveral penalties ſhall be recovered upon conviction by the 
confeſſion of the party, or by the oath of one credible witneſs, before one 
juſtice of the peace of the place where the offence ſhall be ccmmitted, 
and ſhall be levied by way of diſtreſs upon the goods of the offender, by 
warrant under the hand and ſeal of the juſtice before whom ſuch conviction 

ſhall be, returning the overplus ; the ſaid forfeitures to go to the infor» 


ers. /. 13. 


II. Of the currying of hides, 


1. For preventing of frauds in the manufacturing of curried leather, 
every currier or perſon employed in currying calves ſkins or kips, ſhall curry 
the ſame with good oyl and dubbin, or tallow mixed with dubbin, and not 
with bark, greaſe, kitchen-ſtuff, or tar, and every perſon who ſhall curry 
any calve ſkin or kip otherwiſe, ſhall forfeit for every calve ſkin or kip 
which ſhall not be fo. curried fix pence. 3 C. 3. c. 33. J. 10. 

2. All merchants ſkins ſhall. be taken [Bc even 1n the heads and necks, 
and the fleſhiſhall be taken clean off the bodies and ſhanks of ſuch ſkins, except 


only ſuch leather as ſhall be dreſſed for coach-mak2rs, * 0 
achers 


Leather. 

gadlers, and all rounded ſkins ſhall be cut off at the eye-holes, and the 
thahks cut off at the knees, and every perſon who ſhall not manufacture 
and trim ſuch ſkins in the manner herein directed, (except as herein before 
excepted) ſhall forfeit for every calve ſkin or kip which ſhall not be ſo ma- 
nufactured, and for every rounded ſkin which ſhall not be fo trimed fix 


pence. /. II. HE? | 

gy mi ſaid ſeveral penalties ſhall be recovered upon conviction by the 
confeſſion of the party, or by the oath of one credible witneſs, before one 
ſuſtioe of the peace of the place where the offence ſhall be committed, and 
ſhall be levied by way of diſtreſs upon the goods of the offender, by war- 
rant under the hand and ſeal of the juſtice before whom ſuch conviction 
ſhal! be, returning the overplus ; the ſaid forfeitures to go to the inform- 


ers. J. 13. 
TV. Of the ſelling of leather, or exporting it. 


1. By the act 3 G. 3. c. 33. No perſon ſhall expoſe to ſale any tanned 
hide which ſhall not be well and ſufficiently tanned and dried, and in caſe 
any difference ſhall ariſe between the buyer or ſeller concerning the tannage 
or dryneſs of any ſuch hide, the ſame ſhall be determined by two fkilful 
perſons, one to be choſen by each of the parties. /. 4. | 

And in caſe they ſhall not agree, then the perſons who ſhall think them- 
{Ives aggrieved, ſhall apply to the lord mayor of the city of Dublin, or to 
the chief magiſtrate of every other place where ſuch difference ſhall happen, 
which ſaid lord mayor or chief magiftrate ſhall immediately ſummon the 
faid parties as well as the ſaid referees before him. bid. & 2. 

And the ſaid lord mayor or chief magiſtrate ſhall there name-one pro- 
teſtant tanner, ſuch as he ſhall think fit, as a referee, along with the ſaid two 
perſons who ſhall be choſen by the buyer and {eller as aforeſaid, and ſhall 
tear the ſaid three referees to do equal juſtice between the parties, and the 
determination of ſuch three referees, or of any two of them, ſhall be final 
and concluſive to all parties. bid. F 3. The 
2. In caſe the ſaid perſons fo choſen as referees by the buyer or ſeller, 
ſhall neglect or refuſe to obey the aforeſaid ſummons, or that they or the 
laid referees, who ſhall as aforeſaid be named by the ſaid lord mayor or 
chief magiſtrate, ſhall neglect or refuſe to determine ſuch difference with- 


every of ſuch perſons ſo offending, fhall forfeit twenty ſhillings Serl. to be 
levied by warrant, under the hand and feal of the ſaid lord mayor or fuch 
chief magiſtrate, of the goods of fach offender, and to be by fuch lord 
mayor or chief magiſtrate, paid over to the church- wardens of the 
par ſh where ſuch difference at aroſe, to be diſtributed among the poor of 
the faid pariſh, and the ſaid lord mayor or chief magiſtrate, ſhall then name 
wo or three perſons, fuch as he ſhall think fit, and ſwear them to determine 
ite diſputes aforeſaid. / | 
3. And in caſe any hides ſhall be condemned in the manner herein before- 
mentioned, as not fufficiently tanned or dried, every tanner or other perſon 
who ſhall have offered ſuch hides to ſale, ſhall for every ſuch hide ſo offer- 
ed to ſale, forfeit two ſhillings and ſix pence, to be recovered as herein af- 
ter 


in twenty four hours after they ſhall be ſworn as aforefaid, then each and 


* 


487 


- Be * — — - 
wat of +. - I \4 LA 
= 


— 
3 — 7 30 ge 
— — — ee 


a - 4. =. 


4 
1&5 
4 
"= 
3 
9 
1 
1 
* 
| 4 
L ; + 


488 


Meaning of 
the word. 


Leather, 


ter mentioned; and in caſe any merchant or other perſon ſhall by collug.. 
on with any tanner or otherwiſe, buy any hides for exportation which ſhalt 
not be merchantably tanned and dryed, ſuch merchant ſhall for every ſuch 
offence forfeit two ſhillings and fix pence for each unmerchantable hide. / 6 
4. Every merchant or other perſon who fhall attempt to export any 
hides not marked or ſtamped as herein before is directed, or who ſhaj 
neglect to enter the hides fo brought in the craner's book in their own names 
at length, ſhall for every ſuch hide fo attempted to be exported, or which 
ſhall not be ſo entered as aforeſaid, forfeit two ſhillings and ſix pence. / 7 
- 5: Every merchant who ſhall buy hides at the faid publick crane, ſhal 
remove the ſame from ſuch crane in forty eight hours after the ſame ſhall he 
ſold to him, if the weather will permit the ſame, under the penalty of pay. 
ing a penny for each hide by the day, for every day he ſhall ſuffer them to 
remain in the ſaid crane, after the expiration of forty eight hours. / 8. 

6. No craner or other perſon employed by him, ſhall buy or ſell any tan. 
ned or curried leather which ſhall be brought for ſale to the ſaid crane, un- 
der the penalty of forty ſhillings for every time they ſhall ſo buy or ſell, and 
ſuch craner ſhall keep a publick book in ſuch crane, wherein fhall be entered 
in fair and legible characters, all tanned and curried leather brought to ſuch 


crane, with the names of ſuch perſons to whom they belong, and the name 
of the perſons who ſhould buy the ſame, under a penalty of five ſhillings for 


every neglect or omiſſion in this particular. / 9. 


Tectuter. 


Y the 17 C18 C. 2. c. 6. Lecturers in churches, unlicenſed, or not con. 
forming to the liturgy, ſhall be diſabled, and ſhall a!ſo ſuffer three 


months impriſonment in the common gaol ; and two juſtices (or the mayor 
in a town corporate) ſhall, upon certificate from the ordinary, commut them 


accordingly. / 19.—23. 
Leet. 


1. EET 0 leib, Tethe, lathe J is of Saxon original, and ſeeracth to be 0 
| other than the court of the /azhe; as the county court is the court 0g 


the county. For in ancient times the counties were ſubdivided into lathes, 


rapes, wapentakes, hundreds, and the like. And the ſheriff twice a year 


Leet, what. 


performed his tourn or perambulation, for the execution of juſtice througi- 
out the county. Afterwards this power of holding courts was granted to 


divers great men, within certain diſtricts. And from hence, theſe courts, 


holden within particular parts of the county, have deſcended unto us with- 


out variation, under the name of the Jeet, /eth, or lathe courts. 


2. The court leet is a court of record, having the ſame juriſdiction within 


ſome particular precinct, which the ſheriff's 7orn hath in the county. 2 


Haw. 72. 
3, For 


XR pps — — — 


3. For the leet, or view of frankpledge, was by the king (for eaſe of the Leet derived 
le) divided, and derived from the torn ; who did grant to the lords to from the torn. 
have the view of the tenants and reſiants within their mannors; fo as the te- 
nants and reſiants ſhould have the fame juſtice that they had before in the 
torn, done unto them at their own doors, without any charge or loſs of 
time. 2 Inſt. 71. i | I 
The inſtitution hereof for keeping of the king's peace, was, that every Frankpledge. 
freeman at his age of 12 years (except peers, clergymen, and tenants in 
ancient demeſne, 2 Haw. 57.) ſhould in the leet, if he were in any leet, 
or in the torn if he were not in any leet, take the oath of allegiance to 
the king; and that pledges or ſureties ſhould be found for his truth to the 
king, and to all his people, or elſe to be kept in priſon : This frankpledge 
conliſted moſt commonly of ten houſholds, which the Saxons called theothung, 
in the north parts they call them teumentale, in other places of England tith- 
ing ; whereof the maſters of the nine families who were bound, were of the 
Saxons, called freoborgh, which in ſome places is to this day called freeborow, 
that is, free ſurety, or frankpledge, and the maſter of the tenth houſhold was 
called theothung mon, to this day in the weſt called /1thingman, and ſibenbeofod, 
and freeborher, that is, capitalis plegius, chief pledge; and theſe ten ma- 
ſters of families, were bound one for another's family, that each man of 
their ſeveral families ſhould ſtand to the law, or if he were not forthcoming, 
that they ſhould anſwer for the injury or offence by him committed. And 
the precinct of this frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds ; and every man of thoſe ſeveral houſholds, for 
whom the pledge or ſurety was taken, were called decennarii; which names 
are continued as ſhadows of antiquity to this day. 2 Inſt. 73. 
And by the due execution of this law, ſuch peace was univerſally holden 
within this realm, as no injuries, homicides, robberies, thefts, riots, tumults, 
or other offences were committed; ſo as a man with a white wand might 
fafely have ridden before the conqueſt, with much money about him, with- 
out any weapon, throughout England. 2 Inst. 73. 
But no perſon is obliged to appear at any leet, within the precincts whereof 
he doth not reſide. 2 Haw. 57. 7 9 
5. He that claims a leet by charter, muſt hold it on the days preſcribed Leet when to 
by the charter; he that claims it by preſcription, may claim to hold it once be holden. 
or twice every year, at any ſuch days as ſhall upon reaſonable warning be 
appointed, if the uſage hath been ſo that it hath been kept at uncertain 
times; or elſe it ought to be kept at ſuch certain days and times, as by pre- 
ſcription hath been certainly uſed. 2 Iuſt. 72. — — 
6. If a nuſance done within the juriſdiction of the leet, be not preſented in Offences with- 
the leet, the ſheriff in his torn cannot inquire of it; for that which is within the Feen 
precin of the leet is exempt from the torn, otherwiſe there might be a th torn. 
double charge; but in that caſe a writ may be directed to the ſheriff to en- | 
quire thereof, 4 Inſt. 261. | | Van e 
7. It ſeems that a court leet is ſo far intruſted with the keeping of the Steward may 
peace within its own precinct, that the ſteward of it may by recognizance aye for av 
bind any perſon to the peace, who ſhall make an affray in his preſence, ſitt- 
ug the court, or may commit him to ward, either for want of ſureties, or | 
by way of punjſhment, without demanding any ſureties of him, in which = 
ale he may afterwards impoſe a WP according to his diſcretion. 2 1 . 
5 1 qq - | WM 
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What felonies 8. The leet hath power to receive indictments of felonies at the common 

1 law, but not of felonies by act of parliament, unleſs ſpecially limited there. 
ts. 1 59; 

Other pu lc 9. F e this court hath cognizance of a great number of offences, 

offences. both by the common law, and by ſtatute ; as for inſtance, tipling in ale. 
houſes ; ' aſſaults whereby bloodſhed enſueth ; common barators ; bawdy 
houſes ; defects in bridges and highways ; deftroyers of ancient boundaries: 
bakers ; brewers ; butchers ; curriers; cottagers and inmates ; deciners or ſui. 
tors not appearing in the leet ; eſtrays, waifs, and treaſure trove ; eayes 
droppers ; foreſtallers, regrators, ingroflers ; deſtroyers of game; game. 
ſters ; hedge breakers ; neglecters of hue and cry; higlers; innholders, 
millers ; night walkers; common nuſances; want of pillory and ſtocks, and 
common pounds; reſcous; ſcolds ; ſhoemakers; ſearchers of leather; ſtoned 
horſes of two years old put on the common; victuallers ; conſtables negle&. 
ing watch and ward ; weights and meaſures ; and many others by particular 
ſtatutes. Mood b. 4. c. 1. 

paste ten- 10. But a man cannot be preſented in the leet for ſurcharging the com- 

es. mon, or for digging in the common; becauſe this concerns the private, not 

the publick intereſt, and belongs rather to the court baron to inquire of it, 


Mood b. 4. c. 1. 
Within what 11. Alſo no offence is cognizable in the leet, unleſs it aroſe ſince the hold- 


tire offences ing of the laſt court. 2 Haw. 66. 


-0gnizable, ; 
Conſtables 12. The conſtables of common right are to be choſen and ſworn in the 


2 in the Jeet or torn. 2 Haw. 62. 
Jurors. - 13. The leet ſeems not to be within the equity of the ſtatute of 1 R.; 
which requires that the jurors in the torn ſhall have 20 5s. a year freehold, or 
265. 8d. copyhold or cuſtomary ; for it is ſaid, that any perſon happening 
to be preſent at the leet, or to be riding by the place where it is holden, may 
for the want of jurors be compelled by the ſteward to be ſworn, whether he 
be reſident within the leet or not; by which it ſeems to be implied, that 
any perſon whatſoever is capable of being put upon the jury in a court leet. 


2 Haw. 69. | ; 

Inditments to 14. B in the leet ought to be by roll indented, one to remain 

be indented. with the indictors, and the other with the ſteward, to prevent imbeꝛilling. 
2 Haw. 69. 

Indjtmentsof 15. Although the leet may receive indictments of felony, yet it cannot 

telynics, 2 hear and determine them, but muſt ſend them to the gaol delivery, there to 

be heard and determined, if the offenders are in cuſtody ; or remove them 
by certiorari into the king's bench, that proceſs may be made upon them to 
 outlawry. 2 H. H. 71. | 

Traverſe. 16. It ſeems to be agreed, that a preſentment in the leet of any offence 

| within the juriſdiction of the court, being neither capital, nor concerning any 
freehold, ſubjects the party to a fine or amerciament without any farther pro- 
ceeding, and admits of no traverſe to the truth of it : But if it touch the 
party's freehold, it may be removed into the king's bench, and there tra- 
verſed. 1 Haw. 217, 219. 2 Haw. 71. 2, 

Fine, 17. A fine is a pecuniary puniſhment, aſſeſſed by the ſteward, for an of- 
fence or contempt committed in court, or by publick officers out of court, 
in adminiſtration of their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be affeered, though ſometimes it is called an amerciament; 7 
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the lord by a ſpecial warrant to the bailiff may diſtrain, or he may have an 
action of debt, for a fine impoſed, but he cannot impriſon; and this is the 
only court that can fine and not impriſon. Mood b. 1 c. 1. 2 Haw. 61. 
18. An amerciament is a pecuniary puniſhment, aſſeſſed by the homage or Amerciiment. 
jury, for offences committed out of court by private perſons, to be miti- 
ated by affeerers (from affeurer, to tax), who are to affirm the reaſonable- 
neſs thereof upon their oaths, where no expreſs penalty is inflicted by ſtatute, 
and for this alſo the lord may have an action of debt, or may diſtrain of 
common right, and impound the diſtreſs, or ſell it at his pleaſure, ' but can- 
not impriſon for it. Wood b. 4. c. 1. e 
19. And upon preſentment of a nuſance, the ſteward may either amerce amerciament 
the perſon, and order him alſo to remove it by ſuch a day, under pain of for- e recoyer- 
feiting a certain ſum ; or he may order him to remove it, under ſuch a pain,“ 
without amercing him at all: and on preſentment at another court, that he 
hath not removed ſuch nufance (having had notice thereof) the pain may be 
recovered by diſtreſs or action of debt, without farther proceeding. 2 Haw. 61. 
20. It ſeemeth that of common right any court leet, with the aſſent of the py. laws. 
tenants, may make by-laws under certain penalties, in relation to matters 
properly within the cognizance of ſuch court, as the reparation of the high-*® 
ways, and the like : And alſo a court baron by cuſtom may make by-laws, 
for the well regulating of commons, and ſuch like private matters. And 
therefore where a court leet and baron are holden together, as they uſually 
are, it ſeems, that what 1s tranſacted therein, in relation to publick matters, 
ſhall be applied to the juriſdiction of the court leet, and what is done in re- 
lation to private matters, ſhall be intended to be done by the court baron. 
2 Haw. 68. OCT 
21. The lord of the leet ought to have a pillory and tumbrel ; and for Pillory and 
want thereof, he may be fined, or his liberty ſeized. Cro. El. 698. Ons. 
But the ſtocks are to be provided at the charge of the town; for originally 
they were not to puniſh, but to keep men in hold. Mood b. 4. c. 1. 


22. But the buſineſs of the leet hath declined for many years; and is Bnſineſs der 
devolved on the quarter ſeſſions. eon. 


| L etter. 


B* the act, 29 G. 2. c. 12. /. 2. If any perſon, ſhall knowingly write, 
or ſend, or cauſe, or procure to be written or ſent, any letter without a 
name ſubſcribed thereto, or ſigned with a fictitious name, or knowingly ſhall 
publiſh, or cauſe to be publiſhed, or ſhall ſet up, or cauſe to be fer up in 
any place, any written or printed advertiſement or paper, thereby threaten- 
ing any violence, injury, or damage to the perſon, or to the eſtate or pro- 
perty of any landlord, agent, or receiver, or of any rector, vicar, lay-im- 
propriator or tithe-farmer, or of any tenant or pariſhioner, or with an in- 
tention to terrify ſuch landlord from ſetting any lands to the beſt advantage ; 
or to terrify any landlord, agent or receiver, from diſtraining for any rent, 
or arrears of rent; or with an intention to terrify any perſon from aſſiſting 
ſuch landlord or receiver in diſtraining for ſuch rent, or arrears of rent; or 
with an intention to terrify any rector, vicar, lay-impzopriatcr, or tithe-far- 

TS mer, 
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bort are gone to a ſuſpected houſe together in the night, the officer may 


Letter, 
mer, from taking any tithe in kind, or from ſetting or felling any tithe th 
rhe beſt advantage; or with an intention to terrify any perſons from afbſting 
ſuch rector, vicar, lay-irpropriator, or tithe-farmer, in drawing, fetting, or 


. felling any rithe , or with an intention to procure or Encourage any unlaw. 


ful combination of tenants to hinder or obſtruct their landlord, or the agent 
of ſuch landlord, in the ferting any lands, &c. to the beſt advantage, or in 
diſtraining for any rent, or arrears of rent; or with an intention to procure 
or encourage any unlawfal combinition of parifmoners, to hinder or obſtruc 
any rector, vicar, lay-impropriator, or tithe-farmer, in drawing any tithes, 
or in ſetting or ſelling any tithes to the beſt advantage: ms perſon ſo 
oftending, being lawfully convicted, upon the oath of one credtble Witneſs, 
before any two juſtices of the peace for the county, city, town, or place 
where ſuch offence ſhall be committed, upon any information or proſecuti- 
on exhibited or eommenced within three calendar months after the offence 
committed (which oaths the aid juſtices are hereby impowered and required 
to adrminiſter,) ſhall forfeit five pounds, F#erl. one half thereof to be given 
to the informer, and the other half to the poor of the partfh in which ſuch 
'offence ſhall be committed; which faid ſum of five pounds, the faid jul. 


* tices are required to levy by iſſuing their warrants under their hands and 


feals, for diſtreſs and fale of che offenders goods and chattles, returning the 
overplus to the owner ; and for want of ſufficient diſtrefs, fuch offender {hal 

the order of ſuch juftices, at their diſcretion, be committed either to the 
houſe of correction, there to remain and be kept at hard labour, or to the 
common goal of ſuch county, &c. there to remain without bail or mainprize, 
for any time not exceeding three calendar months. 


y TLebbdnels. 


I 1 F any offend their brethren by adultery, whoredom, inceſt, or any 
other uncleanneſs, the churchwardens ſhall preſent them to the ordi- 
nary, and they ſhall not be admitted to the holy communion, till they be 
reformed. Can. 61. 1 
2. But altho' lewdneſs be properly puniſhable by the ecclefiaſtical law, 
yet -the offence of keeping a bawdy houſe cometh alſo under the cognizance 
of the law temporal, as a common nuſance, not only in reſpect of its en- 
dangering the publick peace, hy drawing together diſſolute and debauched 
perſons, but alſo in reſpect of its apparent tendency to corrupt the manners 
of both ſexes. 3 /nft. 205. 1 Haw. 196. | 
| #: And in general, all open lewdneſs groſsly ſcandalous is punifhable upon 
indictment at the common law. 1 Haw. 7 


4. And offenders of this kind are-puniſhable not only with fine and im- 


priſonment, but alſo with ſach infamous puniffiment as to the court in dil- 

cretion ſhall ſeem proper. 1 Haw. 196. 
5. And upon information given to a conſtable, that a man and woman 
are in adultery or fornication together, or that a man and woman of 60 
e 


66 
Company 
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company with him, and if he find them fo, he may carry them before a 
-iſtice, to find ſureties of the good behaviour. Dall. c. 124. 2 How. 61. 
ugs, For it ſeems always to have been the better opinion, that a man may 


de bound to his good behaviour, for haunting bawdy houſes with women of 
dad fame, as alſo for keeping bad women in his own haufe. 1 Haw. 132. 


7. And a wife may be indicted together with her huſband, and condemned 
0 the pillory with him, for keeping a bawdy houſe; for this is an offence as 
to the government of the houſe; in which the wife has a principal ſhare ; 
and alſo ſuch an offence as may generally be preſumed to be managed by the 
intrigues of her ſex. 1 Haw. 2. 

8. And if a wife go away, and remam with an adulterer, without being 
recunciled to ther huſband, the ſhall lofe her-dower. 2 Inf. 435. 

9 But if a perſan is 4mdited for frequenting a bawdy houſe, it muſt ap- 
pear that he knew it to be ſuch a houſe; and it muſt be expreſly alledged 
that it is a haudy houſe, and not that it is ſuſpected to be ſuch a honſe. 

md b. 3. r. 3. | | 
—_ 3 — for keeping a diſorderly houſe, a female witneſs 
fwore, that ſhe was a ſailor's wife, and during her hufband's abſence out of 
the realm, ſhe had often proftituted herſelf there: Lord Raymond aid, it was 
an odious piece of evidence, and -ought not to be heard. Barl. Bawdy-h. 

11. But it is ſaid, a woman cannot be indidted for being a bawd gene- 
rally, for that the bare ſolicitationof chaſtity is not indictable. 1 Harv. 196. 
z Salk. 382. | | | 


Indictment for keeping a diſorderly houſe. 


Dublin. 1 jurors for our lord the king upon their oath preſent,, 

1 hat A. O. late i the ſaid county, labourer, 

on the day of ————— ii the — year of the reign of — an 
a divers other times as well before as .after, with force and arms at 
aforeſaid, in the county aforeſaid, did keep and maintain, and yet doth keep 
and maintain, à certain common, ill. gaverned, and diſorderly houſe, and in his 
faid houſe, for bis own lucre and gain, certain evil and ill-diſpoſed perſons, as 
well men as awomen, of evil name au fame, and of diſboueft converſation, to 


frequent and come together then, and the ſaid droers-other times, there unlauw- 


fully and wilfully did cauſe and procure ; and the ſaid men and women, in 
bis ſaid bouſe, .at unlawful times, as 1well in the = as in the day, then 
and the ſaid other times, there to be and remain, drin 


ing, lipling, whoring, 


and misbebaving themſelves, unlawfully and wilfully did permit, and yet doth 
permit, 40 the great damage and common nu ſance of all the ſubjecis of our 


ſaid lord the Ring, and againſt the peace F our ſaid lord the Ring, his erown, 
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Libel. 


J. What it is. | 
TI. Who are puniſhable for it. 
II. How puniſhable. 


J. What it is. 


A Libel is a malicious defamation of any perſon, expreſſed either in Print. 
1 ing or writing, figns or pictures, to aſperſe the reputation of one thy 
Is alive, or the memory of one that is dead. Wood b. 3. . 3. 


A malicious defamat ion.] And the ſcandal which is expreſſed in a ſcoffing 
and ironical manner, is as properly a malicious defamation, as that which i; 
expreſſed in direct terms; as where a perſon propoſes one to be imitated for 
his courage, who is known to be a great ſtateſman, but no ſoldier ; and an- 
other to be imitated for his learning, who is known to be a great general, 
but no ſcholar; and the like: which kind of writing is as well underſtood 
to mean only to upbraid the parties with the want of theſe qualities, as if it 
had directly and expreſly done ſo. 1 Haw. 194. 

And from the ſame foundation it hath alſo been reſolved, that a defama- 
tory writing, expreſſing only one or two letters of a name, in ſuch a manner, 
that from what goes before and follows after, it muſt needs be underſtood 
to ſignify ſuch a particular perſon, in the plain, obvious, and natural con- 
ſtruction of the whole, and would be perfect nonſenſe if reſtrained to any 


other meaning, is as properly a libel, as if it had expreſſed the whole name 


at large ; for it brings the utmoſt contempt upon the law, to ſuffer its juſtice 
to be eluded by ſuch trifling evaſions : And it is a ridiculous abſurdity to ay, 
that a writing which is underſtood by every the meaneſt capacity, cannot 
poſſibly be underſtood by a judge and jury. 1 Haw. 194. 

And it matters not whether the libel be true, or whether the party againft 
whom it is made be of good or bad fame; for in a ſettled tate of 
government, the party grieved ought to.complain, for any injury done to 
him, in the ordinary courſe of law, and not by any means to revenge him- 
ſelf, either by the odious courſe of libelling, or otherwiſe. 5 Cs. 125. But this 
is to be underſtood, when the proſecution is by information or indictment; 


but in an action on the caſe, one may juſtify that it is true. Mood b. 3. c. 3: 


any perfon] Where a writing inveighs againſt mankind in general, or 

ainſt a particular order of men, as for inſtance, men of the gown, this is 
no libel ; but it muſt deſcend to particulars and individuals to make it 2 
libel. 3 Salk. 224. | 

And it hath been agreed in the court of king's bench, that a writing full 
of obſcene ribaldry, without any kind of refle&tion upon any one, is not 
puniſhable at all by any proſecution at common law: yet it ſeems that the 
author may be bound to his good behaviour, as a ſcandalous perſon of evil 


fame, 1 Haw. 195. a 
e ut 


Libel, + gi 


But if the libel is only 1 1 a private perſon, yet it deſerveth ſevere 
uniſhment; for albeit the libel be againſt one, yet it inciteth all thoſe of 
the ſame family, kindred, or ſociety, to revenge, and fo tendeth by con- 
ſequence to quarrels, and breach of the peace, and may be the cauſe of ef- 
fuſion of blood, and of great inconvenience: But if it be againſt a magi- 
trate, or other public perſon, it is a greater offence; for it concerneth not 
only the breach of the peace, but the ſcandal of the government. 5 Co. 


125. 


Expreſſed either in printing or writing, figns or pictures] A libel is either 
in writing, Or without writing : In writing, when an epigram, rhyme, or 
other writing is publiſhed to the contumely of another, by which his fame 
or dignity may be prejudiced; Without writing, may be by pictures, as to 
paint the party in any ſhameful and ignominious manner; or by ſigns, as 
to fix a gallows, or other reproachful and ignominious figns at a man's door. 
Co. 125. t 

| 2 Mayor of Northampton's caſe. He ſent lord Halifax a licence 
to keep a publick houſe, which the court ſaid was a libel in the caſe of a per- 
ſon of his quality, and granted an information for it. Str. 422. 


Or the memory of one that is dead] For the offence is the ſame, whether 
the perſon libelled be alive or dead. 5 Co. 125. 


H. Who are puniſhable for it. 


It is certain, that not only he who compoſes a libel, or procures another 
to compoſe it, but alſo he who publiſhes, or procures another to publiſh it, 
are in danger of being puniſhed for it; and it is ſaid not to be material, 
whether he who diſperſes a libel knew any thing of the contents or effect of 
it or not; for nothing would be more eaſy, than to publiſh the moſt virulent 
papers with the greateſt ſecurity, if the concealing the purport of them 
= an illiterate publiſher, would make him ſafe in diſperſing them. 1 
. 198, 
Alſo hath been ſaid, that if he who hath either read a libel himſelf, or 
hath heard it read by another, do afterwards maliciouſly read or repeat any 
part of it, in the prefence of others, or lend or ſhew it to another, he is: 
guilty of an unlawful publication of it. r Haw: 195.. | | | 
Alſo it hath been holden, that the copying of a libel ſhall be a ooncluſive ; 
endence of the publication of it, unleſs the party can prove, that. he deli-- 
vered it to a magiſtrate to examine it. Fr Haw. 195. | 
And it hath been ruled, that the finding a libel on a bookſeller's ſhelf, is 
a publication of it by the bookſeller; and that it is no excuſe to ſay, that the 
kervant took it into the ſhop without the maſter's knowledge; for the law pre- 
ſumes the maſter to be acquainted. with:what the ſervant does. SJ. C. V. I. 
?. 33. A. and Dodd, 10. G. 
And it ſeems to be the better opinion, that he who firſt writes a. libel dic- 
tated by another, is thereby guilty of making it, and conſequently puniſh- " 
able for the bare writing; for it was no-libel, till it was redueed to writ- b 
ing: For the eſſence of a libel conſiſteth in the writing of it; for. if f mae 
Peaks 
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ſpeaks ſuch words, unleſs the words be put in writing, it is not a libel 2 


| Salk. 419. 1 Haw. 195. 


Alfo it hath been reſolved, that the ſending of a letter full of provoking 


language to another, without publiſhing it, is highly puniſhable, as man 


feſtly tending to a diſturbance of the peace. 1 Haw. 1 5 
But it hath been reſolved, that he who barely reads a libel in the Preſence 


of another, without knowing it before to be a libel, or who is only proyeg 


to have had a libe in his cuſtody, ſhall not in reſpect of any ſuch act be ad. 
judged the publiſher of it. But the having in one's cuſtody a written copy 
of a libel publickly known, is an evidence of the publication of it. 1 Hy, 
I 96. 
The way for a man to keep himſelf out of danger in ſuch caſes is, if he 
finds a libel, and it be compoſed againſt a private perſon, he either may 


burn it, or forthwith deliver it to a magiſtrate ; but if it concern a mag. 


ſtrate, or other publick perſon, he ought immediately to deliver it to a mz. 
giſtrate, to the intent that by examination and enquiry, the author may þe 


found and puniſhed. 5 C. 125. 
TIT. How puniſhable. 


There ſeemeth to be no boubt, but that the offenders may be condemned 
to pay ſuch fine, and alſo to ſuffer ſuch corporal puniſhment, as to the court 
in diſcretion ſhall ſeem proper, according to the heinouſneſs of the crime, 
and the circumſtances of the offender. 1 Haw. 196. 

And it hath been adjudged, that libels, as having a direct and immediate 
ig ag to a breach of the peace, are indictable before juſtices of the peace. 
2 Haw. 40. | 

On * indictment ſetting forth the offence, according to the tenor and 1 
the effect following, it was agreed by the court, that 10 the effect following 
had been naught, being 2 and uſeleſs words; for the court muſt judge 
of the words themſelves: but the words, according 10 the tenor, do correct 
the defect; for they import the very words themſelves, for the tenor of 5 
thing is the tranſcript and true copy of it, to which it may be compared: 
and therefore of words ſpoken there can be no tenor, becauſe there is n0 
written original. 2 Salk. 417. 3 Salk. 225. h 

And it muſt be proved to be written or publiſhed, in the county laid in 
the indictment; all matters of crime being local. Read. Lib. State Tr. V. 


3. 774, 775, V. 4. 672. 
Indictment for a libel. 


1 is HE jurors for our lord the king upon their oath preſent, that A. O. lat 
in the county o gentleman, not having God before bis 


eyes, but moved by the inſtigation of the devil, and falfly and maliciouſly con- 


triving and intending to bring our ſaid lord the king into hatred and infamy 4. 


D his ſubjetts, and to move ſedition among ft the ſubjefs of our ſaid hd 


the King, did on the———day of- - in'the——year of the reign 27 — 
with force and arms, at ——gforeſaid, in the county aforeſaid, falſly, ſedi 
rioufly, and maliciouſly write and publiſh, and canſe to be written and publ. 


ed, 


Libel, 1 

4d, 4 certain fa lſe, ſeditions, and ſcandalous libel, intitled In which 
ſaid libel are contained, among other things, divers falſe, ſeditious, ſcanda- 
hs, and malicious matters, according to the tenor following, to wit, | 
And in another part of the ſame libel are contained divers other falſe, ſeditious, 
ſcandalous, an malicious matters, according to the tenor following-———to 
the evil example of all others in the like caſe offending, and agninſt the peace 
of our ſaid lord the king, his.crown and dignity. | 
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I. Of penalties under this title. 

II. Of unlawful combinations. 

III. Of journey-men and apprentices. 
IV. Damaging materials or tools, 


J. Of the penalties under this title. 


D che act 3G. 3. c. 34. , 106. All offences committed againſt this 
| act, except where the ſame are hereby particularly appointed. to be 
heard and determined, and except where the penalty or forfeiture does or 
may exceed ſix pounds, may be heard and finally determined, by the ſaid truſ- 
tees or any one of them, or by any one juſtice of the peace, or chief magi- 
irate of any city or town corporate within their reſpective juriſdictions. 

2. It ſhall be lawful for the ſaid ſeveral perſons hereby impowered to hear 
and determine the ſaid offences reſpectively, to examine upon oath all ſuch 
witneſſes as ſhall be produced before them reſpectively, which oath they 
are hereby impowered reſpectively to adminiſter, upon any complaint or 
nformation to them made, of any offence committed againſt this act. 
/. 108, | 
And to iſſue their warrants reſpeCtively to any conſtables, requiring and 
\mpowering them by diſtreſs and ſale of the offender's goods (the overplus 
whereof ſhall be rendered to the owners) to levy the refpective penalties or 
lorfeitures by ſuch offenders incurred, which when levied ſhall be paid to 
the real informer or proſecutor in all caſes, except where the ſame are here- 
Dy otherwiſe directed to be applied, firft deducting thereout the ſum of two 
ſhillings in the pound, to be paid to the conſtables for executing ſuch war- 
rant, hid. | 

3. In caſe no ſufficient diſtreſs can be found, then it ſhall be lawful for 
e ſeveral perfons hereby impowered to hear and determine the ſaid offences 

relpectively, by their refpective warrants, to commit ſuch offenders to the 

"ouſe of correction, or next gaol, for ſo long time as they ſhall reſpective- 
think proper, not exceeding {1x months in the whole. Se. | | 
_ 4+ Provided, that nothing herein contained ſhall extend to charge any per- 
us with any penalty, forfeiture, or puniſhment, for any offence againſt 
hisa&t, unleſs they ſo offending ſhall be complained of, or informed againſt, 
'0 the perſons hereby impowered to determine ſuch offences, within fix 
months after ſuch offence ſhall be committed. /. 112. 
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5. If any complaint or information ſhall be made or given againſt an 
weaver, manufacturer, or ſeal-maſter, for any offence againſt this aq, ; 
ſhall be lawful for the perſons herein before impowered to determine fach 
offence, in caſe it ſhall appear to them that ſuch complaint or information 
was ill founded, and without juſt cauſe, to adjudge the perſons making or 
giving ſuch complaint or information, to pay to the perſons ſo complained 
of, or informed againſt, any ſum not leſs than two ſhillings, nor exceeding 
ten ſhillings. J 113. | 

6. It ſhall be lawful for the perſons hereby impowered to hear and deter. 
mine offences againſt this act, by writing under their hands, to ſummon and 
order the apprentice, ſervant, or journey-man, of any reed-maker, weayer, 
or manufacturer of linen or hempen cloth, bleacher, or draper, or flax-ſeed 
merchant, or any other perſons to appear before them, and upon their ap. 
pearance, to examine them upon oath as to their knowledge, concerning any 
offence againſt any part of this act. / 114. 

In caſe ſuch apprentice, ſervant, journey-man, or other perſon, being 

ſummoned, ſhall wilfully refuſe to appear purſuant to ſuch ſummons, or 
appearing, ſhall refuſe to be examined upon oath, to the purpoſe aforeſaid, 
it ſhall and may be lawful for ſuch perſons impowered as aforeſaid, to com- 
mit ſuch apprentice, ſervant, journey-man, or other perſon to the houſe of 
correction, or next gaol, there to be kept for the ſpace of thirty days, un- 
leſs they ſhall ſooner ſubmit to be examined as aforeſaid. / 115. | 
8. Provided that ſuch perſon as ſhall be ſo examined, ſhall not be liable 
to any penalty, forfeiture, or puniſhment, relating to the offence which he 
or ſhe ſhall-on ſuch examination diſcover. /. 116. | 
9. If any perſons ſhall reſcue, or take by force, any hemp-ſeed, flax-ſced, 
flax, hemp, twine, ropes, cordage, thread, boſs, tapes, chatts, inkles, fil 
letting, brades, ferretting, ſhoe-lace, points, bobbin, linen-yarn, hempen- 
yarn, weaving-reed, linen- cloth, or hempen-cloth, out of the cuſtody or 
poſſeſſion of any perſons, who ſhall have ſeized the ſame, for being mana- 
ged, uſed, or made contrary to the directions aforeſaid, every ſuch perſon, 
io reſcuing or taking by force, ſhall forfeit forty ſhillings, and alſo the full 
value of the goods ſo reſcued and taken as aforeſaid. /. 118. 


— | 
L. Of unlawful combinations. 


1. By the act 3G. 3. c. 34. If any perſon ſhall ſummon, by writing or o. 
therwiſe, any manufacturer, artificer, weaver, journey-man, apprentice, 0r 
labourer, uſually employed in any branch of the linen, hempen, or cotton 
manufacture, or in any manufacture wherein any linen, hempen, or cotton 
yarn, or thread ſhall be mixed or wrought up, to appear at any meeting, i 
order to conſult upon or to enter into any riſe « © as or combination, 
to aſcertain or fix the price of labour or workmanſhip. J. 32. : 

Or ſhall adminiſter, or cauſe to be adminiſtred, any oath or declaration, 
to any ſuch manufacturer, artificer, weaver, journey-man, apprentice, 
or labourer, tending to fix the price of wages of labour or workman- 
ſhip. 25 1 | | 

Or ſhall iſſue or cauſe to be iſſued, deliver or cauſe to be delivered, 2 

a 


as 


- * — 


Linen Maunnfacture. 
a5 ſhall or may be delivered by, or by the order of the corporation, where- 
of ſuch manufacturer, artificer, weaver, journey-man, apprentice, or la- 
bourer, is or ſhall be a member, to any ſuch manufacturer, artificer, wea- 
ver, journey man, apprentice, or labourer, of his being licenſed to work at 


their reſpective trades. 


Or ſhall make or join in making any rule, order, or regulation, relating 
to the prices or wages of labour or workmanſhip, in any part or branch of 
the linen, hempen, or cotton manufacture, or of any manufactures made up. 
of cotton, hemp, or linen, or wherein any hemp, linen, or cotton, are or 
ſhall be mixed. wy | | | . 

Or ſhall by force, menaces, or otherwiſe, hinder, or attempt to hinder, 
any ſuch manufacturer, artificer, weaver, journey-man, apprentice, or la- 
hourer, to work at their reſpective trades, at ſuch prices as they ſhall agree 
for with their reſpective employers. | 91 1798 

Every ſuch perſon being thereof lawfully convicted by the teſtimony, 
upon oath, of one credible witneſs, or by the confeſſion of the perſon chargy 
ed with ſuch offence, before any one juſtice of the peace, or any chief ma- 
giſtrate, within their reſpective juriſdictions, which oath ſuch juſtice or chief 
magiſtrate is hereby impowered and required to adminiſter, it ſhall be law- 
ful for ſuch juſtice and chief magiſtrate, reſpectively, by warrant under his 
hand and ſeal, to commit the perſons ſo convicted, to gaol, there to be kept 
without bail or mainprize, for ſix months; and alſo to order the perſons, ſo 
convicted, to be three times Jr whipped, at ſome publick place with- 
in the juriſdiction of ſuch juſtice of the peace, or chief magiſtrate. 

2. If any ſuch manufacturer, artificer, weaver, journey-man, apprentice, 
or labourer, as aforeſaid, fhall take an oath, or enter into any combination or 
agreement, to aſcertain or fix the price of wages or workmanſhip, or take 
any oath, or enter into any combination, not to work for any particular 
maſters, or employers, and ſhall be thereof convicted by the teſtimony, 
upon oath, of one credible witneſs, or by the confeſſion of the perſon charg- 
ed with ſuch offence, before any one juſtice of the peace, or any chief ma- 
giſtrate, within their reſpective juriſdictions, which oath ſuch juſtice or chief 
magiſtrate, is required to adminiſter ; it ſnall be lawful for ſuch juſtice, or 
chief magiſtrate, by warrant under his hand. and ſeal, to commit the per- 
ſons ſo convicted, to gaol, there to be kept without bail or mainprize, for 
ſix months; and alſo to order the perſons, ſo convicted, to be three times 
publickly whipped at ſome publick place within the juriſdiction of ſuch juſ 


tice or chief magiſtrate ſhall think proper. / 33. 


HI. Of journey-men and apprentices. 


1. 3G. 3. c. 34. No perſon ſhall entertain any journey-man linen wea- 
ver, inhabiting in this kingdom, in any employment as a linen weaver, un- 
leſs ſuch journey-man linen weaver ſhall firſt produce to the perſon about to 
hire him, a certificate in writing, under the hand of the maſter he laſt ſerved 
in this kingdom, of ſuch journey-man's being diſcharged from ſuch maſter's 
(ervice, or of a juſtice of peace, or chief magiſtrate, as hereafter mention- 
cd, upon pain of forfeiting five pounds. /. 28. | | 

2. Andif any maſter ſhall refuſe, without juſt cauſe, to give ſuch certi- 


hicate, upon complaint made thereof by ſuch journey-man to a juſtice of the 
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peace of the county, or chief magiſtrate in any corporate town where fue 

La 6 inhabits, ſuch juſtice of peace, or chief magiſtrate, ſhall fg 
ſuch maſter, and upon his appearance ſhall require from him the reaſon y 
ſuch journey-man is refuſed his diſcharge. / 29. , 

3. In caſe ſuch maſter ſhall wilfully decline to appear before ſuch juſtice 
of the peace, or chief magiſtrate, or upon his appearance, ſuch juſtice of 
the peace, or chief magiſtrate, ſhall find that the cauſe of refuſal of ſuch 
certificate is not ſufficient, in either of the ſaid caſes, ſuch juſtice of the 
peace or chief magiſtrate, is required to give to ſuch journey-man, a certi- 
ficate of ſuch cauſeleſs refuſal. | 

Which certificate by fach juſtice of the peace, or chief magiſtrate, ſhall 
be as effectual as if a certificate had been given by ſuch maſter, and ſhall 
be given without fee or reward, and ſhall fully diſcharge ſuch journey- man 
to all intents and purpoſes. 

4. If any perſon ſhall forge or counterfeit -any ſuch certificate, or ſhall 
produce any ſuch certificate, knowing the ſame to be forged or counterfeit. 
ed, ſuch perſon, upon being indicted and convicted thereof, ſhall ſuffer one 
year's impriſonment, without bail or mainprize. J. 30. 

5. No linen weaver, or linen manufacturer, ſhall employ his apprentice 
for any unreaſonable time in huſbandry, or any other work or labour not re- 
lating to the buſineſs or trade of a linen weaver, except only during twenty- 
four days in harveſt in every year; upon pain of forfeiting for the firſt of- 
fence ten ſhillings, and for the ſecond offence twenty ſhillings, and for the 
third offence, fuch apprentice ſhall, if he deſires the ſame, be diſcharged 
from ſerving the remaining time of his apprenticeſhip; and alſo have what 
apprentice-fee was given with him to ſuch linen weaver or manufacturer, re 


turned to him. / 31. 


TY. Of damaging materials or tools. 


By the 3 G. 3. c. 34. If any perſon ſhall by day or by night break into any 
houſe or ſhop, or enter by force into any houſe or ſhop with intent to cut ot 
deſtroy any linen, hempen, or cotton yarn, or any linen, cotton or hempen 
cloth, or any manufacture made or mixed with linen, cotton, or hempen 
yarn, or any tools employed in making thereof. /. 34. 

Or ſhall wilfully or maliciouſly cut or deſtroy any linen, or hempen, cot- 


ton, or woollen manufacture, or any manufacture made or mixed with lin- 


nen, hempen, cotton, or woollen yarn, or ſhall wilfully and maliciouſly 


break and deſtroy any tools uſed in 3 or manufacturing of the ſame, 
0. 


not =_ the confent of the owner ſo to Eh 38 | 
Every ſuch offender, Hong thereof lawfully convicted, ſhall be adjudged 
uffer death, as in caſes of felony, without be- 


1 
* 
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church or chapel (or to ſome congregation of religious worſhip al- 3 


lowed by the toleration act) on every ſunday; on pain of puniſhment by the 
cenſures of the church, or of forfeiting 1 s. to the poor for every offence. 
2 El. c. 2. J. 14, 24 | | ; 

2. King James the firft, in 1618, publickly declared to his ſubjects, in Sports onthe 
what was called the book of ſports, theſe games following to be lawful, viz. * 
dancing, archery, leaping, vaulting, maygames, whitſon ales, and morris 
dances; and did command that no ſuch honeſt mirth or recreation ſhould 
be /orbidden to his ſubjects on ſundays after evening ſervice: But reſtrain- 
ing all recuſants from this liberty; and commanding each pariſh to uſe theſe 
recreations by itſelf; and prohibiting all AπαοννEt̃ games, bear baiting, bull 
baiting, interludes, and bowling, by the meaner fort. Dalt. c. 46. 

3. And by the 5 W. 3. c. 17. J. 1. All perſons ſhall on every Lord v 

day apply themſelves to the obſervation of the ſame, by exerciſing them- 

ſelves in piety and true religion publickly and privatelĩx. "S IIY 

(2) And no perſon ſhall do any worldly labour or work of their ordinary e e ö 
bs upon the Zord's-day, works of neceſſity and charity only excep- 4 eL 
ted. ay. 

(3) And every perſon being of the age of fourteen years or upwards of- 
fending in the premiſſes, ſhall forfeit five ſhillings, and no perſon ſhall pub- 
lickly cry, ſhew forth, or expoſe to ſale, any fruit, herbs, or goods upon 
= Lord's-day, upon pain that every. perſon ſo offending, ſhall forfeit the 
fame. 

4. Nodrover, horſe-courſer, waggoner, carrier, 'butcher, higler, or any 
of their ſervants, ſhall travel or come into their inn or lodging upon the 
aka upon pain that every ſuch offender ſhall forfeit twenty ſnil- 
„ * 

5. No perſons fhall play or exerciſe any hurling, commoning, foot-ball 
playing, cudgels, wreſtling, or any other games, paſtimes,-or ſports on the 
Lord's-day; and if any perſon ſhall offend therein and be thereof convicted 
as herein after directed, every ſuch perfon ſhall forfeit twelve pence, to be 
immediately paid to ſuch juſtice of the peace or officers before whom ſuch 
conviction ſhall be. /.; . | 5 
And if any perſon offending againſt this act, ſhall be thereof convicted 
before any juſtice of the peace or chief officers where the offence ſhall be 
committed, upon their view or confeſſion of the party, or proof of one 
vitneſs by oath, the ſaid juſtice or chief officer ſhall give warrant to the con- 
ſtables or church-wardens of the pariſh where ſuch offence ſhall be commit- 
ted, to ſeize the goods cried, ſhewed forth, or put to ſale as aforeſaid, and 
to ſell the ſame. / 4. | 8 
(2) And to levy the other forfeitures by diſtreſs and ſale of the goods of 
ery fuch offender, '&c. and in default of diſtreſs, or in caſe of inability of 
the offender to pay the ſaid forfeitures, the party offending hall be ſet pub- 
lickly in the ſtocks two hours. Hi. | | . 

(3) And all the forfeitures aforeſaid ſhall be employed to the uſe of the 
8 of the pariſh where the ſaid offences ſhall be committed, ſaving that it 
Tall be lawful for any juſtice, mayor, or head officer, out of the faid for- 


eitures, to reward perſons that ſhall inform of any offence againſt this _ 
5 Gig : | 0 


4, A LL perſons, not having reaſonable excuſe, ſhall reſort to their pariſh Reſorting to 


— 


2 


Toꝛzd's day. 

ſo as ſuch reward exceed not the third part of the forfeitures or penalties. 
Ibid. | 

6. Nothing in this act ſhall extend to the prohibiting of dreſſing meat in 
families, or drefling or ſelling of meat in inns, cooks ſhops, or victualling. 
houſes, for ſuch as otherwiſe cannot be provided; nor the crying or ſelling 
of milk or fiſh before ten of the clock in the morning, or after four of the 
clock in the afternoon ; nor to the uſing of hackney coaches in or about the 
city of Dublin, ſ. 5. 

7. No perſon ſhall be proſecuted for any offence before-mentioned, un- 
leſs they be proſecuted for the ſame, within ten days after the offence com- 
mitted. F. 8. ; 

8. No keeper of any tavern, ale-houſe, or publick victualling-houſe, ſhalj 
entertain or permit to remain in his houſe any perſon during the time of di- 
vine ſervice, except thoſe who are of their own family, or lodgers in the 
ſaid houſe, or furniſh them with liquor of any ſort, upon the penalty of for. 
feiting of ten ſhillings for every ſuch offence, and alſo five ſhillings to be 
forfeited by every ſuch perſon who ſhall enter or remain in ſuch taverns, ale. 


houſes, or victualling-houſes, contrary to this act. / 9. 
9. All conſtables and churchwardens within cities and towns corporate, 


are required frequently to enter into all taverns, ale-houſes; and victualling- 


houſes, within their pariſhes or diſtricts, where they ſhall reaſonably ſuſpect 
any perſon to be contrary to the intent of this act, and to apprehend ſuch 
perſons as they ſhall find, or reafonably ſuſpect to be offenders againſt the 
ſame, and alſo the maſter of ſuch houſe where fuch offenders ſhall be ap- 
prehended, and them in cuſtody to carry before ſome juſtice of peace near 
the place. /. 10. | 

(2) Which juſtice is impowered to examine witneſſes upon oath tœuchiug 
the breach of this law, and after examination to proceed to a conviction or 
acquittal of the perſons accuſed, which ſhall be final to all parties. 70. 

(3) And if ſuch juſtices ſhall upon proof convict the perſons accuſed, the 


ſaid juſtice ſhall demand from ſuch offenders the penalties impoſed by this 


act, and receive the ſame, and in default of payment commit the offender 
to the gaol of the county till he ſhall have made payment of the ſame, 
which ſum ſhall be applied to the uſe of the poor of the reſpective pariſhes 
where ſuch offences fhall be committed. ibid. 

10. Provided, nothing herein contained ſhall extend to perſons who have 
been in any inns before, and deſign to abide there on Sunday, but it ſhall be 
lawful for ſuch perſons to remain in ſuch inns and public-houſes. 

11. No perſon upon the lord's day, ſhall ſerve or execute any writ, pro- 
ceſs, warrant, order, judgment, or decree (except in caſes of treaſon, fe- 
lony, or breach of the peace), but the ſervice thereof ſhall be void ; and the 
perſon ſerving the ſame ſhall be as liable to anſwer damages to the party 
grieved, as if he had done the ſame without any writ, proceſs, warrant, 
order, judgment, or decree. 7 W. 3. c. 11. / . | 

But this doth not extend to eccleſiaſtical proceſs, as citations, or excommu- 
nications. Gibſ. 271. | | 
A juſtice iſſued a warrant to the conſtable, to make a perſon to find ſure- 


- 
* 


ties for his god behaviour : the conſtable executed the warrant on a /unda), 


and he 'was juſtifigd by the court ; who reſolved, that a warrant for 5 good 
| | | aviour 


Loꝛd's day, 


behaviour is a warrant for the peace, and more; and that this ſtatute is to 
be favourably interpreted for the peace. Raym 250. 


12. No hundred ſhall be anſwerable for any robbery on the lord's day: Robbery on the 
Nevertheleſs the inhabitants ſhall make hue and cry after the offenders, on lord's day. 


pain of forfeiting to the king as much money as might have been recovered 
by the party robbed againft the hundred, if he had been robbed on any 


other day. 7 W. 3. c. 17. J. 6. 


Warrant to levy 208. on a carrier for travelling on the Lord's day; 
which ſame will do, mutatis mutandis, for the other penalties 
ander this title, | 


in the ſaid county, and to the church- 


To the conſtable of 
in the ſaid county. 


Dublin. © wardens of the pariſh of 


ORASMUCH as A. O. of — in the county of ——— carrier, 15 

duly convitted before me J. P. eſquire, one of his majeſty's juſtices aſſigned 
tn keep the peace in the ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county committed, for 
that he the ſaid A. O. on the — — day ofc in the year of the 
rein of being the lord's day, commonly called ſunday, with his horſes 
inio and through the ſaid pariſh of — did travel, contrary to the ſtatutes 
in that caſe made and provided, whereby he hath forfeited the ſum of 20s. of 
lawful money of England; theſe are therefore to command you forthwith to 
levy the ſaid ſum of 20's. by diſtraining the goods and chattels of him the ſaid 
A. O. And if within the ſpace of | five] days next after ſuch diſtreſs by you 
taken, the ſaid ſum ſhall not be paid, together with the reaſonable charges 
F taking and keeping the ſame, that then you do ſell the ſaid goods and chat- 
tels ſo by you diſtrained, and out of the money ariſing by ſuch ſale, that you 
d pay che ſum of 68. 8d. part of the ſaid ſum of 208. 10 A. I. of 
yeeman, who informed me of the ſaid offence, and that you ſee the remaining 
ſum of 198. 4d. employed to the uſe of the poor of your ſaid pariſh of — 
returning to him the ſaid A. O. the overplus upon demand, the reaſonable 
charges of taking, keeping, and ſelling the ſaid diftreſs, being firſt dedutted. 
And you are to certify 10 me, with the return of this precept, what you ſhall 
have done in the execution thereof. Herein fail you not. Gruen under my 
band and ſeal at in the ſaid county, the ——— day of ———. 


Tunaticks. 


1 N O NM compos mentis is of four kinds: 1 | 

_\ Firſt, Ideots ; who are of non ſane memory from their nativity, 
by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and underſtanding by the viſi- 


tation of God, as by ſickneſs, or other accident. N 
Thirdly, Lunaticks ; who have ſometimes their underſtanding, and ſome- 


times not, 
Fourthly, 


Laimaticks. 


O 
1 Fourthly, Drunkards; who by their own vicious act for a time deprive 
themſelves of their memory and underſtanding. 1 xt. 247. 
Inciting.h'm to 2. He who incites a madman to do a murder, or other crime, is a prin. 
commit a Ccjpal offender, and as much puniſhable as if he had done it himſelf, 1 Haw. 2 
But ideots and lunaticks, who are under a natural diſability of diſtin. 


crime. 


Not puniſhal;] . 6 
crimiqal  othing between good and evil, are not puniſhable by any criminal proſe. 


for criminal of- 


Gi cution. r Haw. 2. "= | 
Yet drunkards ſhall have no privilege by their want of ſound mind; but 


ſhall. have the ſame judgment as if they were in their right ſenſes. 1 7% 
247: 1 Haw. 2. 1 H. H. 32. ; F 
But if a perſon, who wants diſcretion, commit a treſpaſs, againſt the 


Puniſhable for 4. X I 
civil offences. perſon or poſſeſſion of another; he ſhall be compelled in a civil action to 


give ſatisfaction for the damage. 1 Haw. 2. 
If one who hath committed a capital offence become non compos before 


ccoming nan 

—— before „ he ſhall not be arraigned; and if after conviction, he ſhall not 

tar be executed. Hale's Pl 10. 1 Haw. 2. 

How tried 6. By the common law, if it be doubtful whether a criminal, who at his 

whether he is trial in appearance is a lunatick, be ſuch in truth or not, it ſhall be tried 

wed 8 by an inqueſt of office, to be returned by the ſheriff; and if it be found 
by them, that the party only feigns himſelf mad, and he ſtill refuſe to an- 
ſwer, he ſhall be dealt with as one that ſtands mute. 1 Haw. 2. 


Can'tbringan 7. An ideot cannot bring an appeal. 1 Haw. 162. 

21.7 x _ 8. Neither can he be an approver ; becauſe be can neither take the oath In 
prover. that caſe required, nor wage battle. 3 ft. 129. vg 

Friends re- 9. Any perfon may yuſtify confining and beating his friend being mad, 
ſtraining him. in ſuch manner as is proper in ſuch circumſtances. 1 Haw. 130. 

King the guar= 11. The king is the general guardian of ideots and lunaticks. 17 Ed. 2. 
Aan of lun: . 1. c. 9, 10. | 
Whither he 12. A perſon of non ſane memory ſhall not avoid his own act, by reaſon 
may avoid his of this defect; but his heir or executor may. 4 Cv. Beverly's caſe. 

owe oft; 1-2, If an 1deot takes a wife, they are huſband and wife in law, and their 


Whether he. Bs s : ; 
may conſent to iſſue legitimate; for he is allowed to be capable of conſenting to marriage 


marriage. 1 Sid. 1 12. 


Main. 


L. Ma is ſuch a hurt of any part of a man's body, whereby he is 
rendered leſs able in fighting, either to defend himſelf, or annoy 
his adverſary. 1 Haw. III. 

2. For the members of every ſubject are under the ſafeguard: and protec- 
tion of the law, to the end a man may ſerve his king and country, when 
occaſion ſhall be offered: and therefore a perſon who maims himſelf, that he 
may have the more colour to beg, may be indicted and fined, 1 nh. 127. 

And by the like reaſon, a * 2 who diſables himſelf, that he may not be 
impreſſed for a ſoldier. | | | 

3. The cutting off, or diſabling, or weakening a man's hand or finger, or 

ſtriking out his eye, or foretooth, or caſtrating him, are ſaid to be maims, - 
but the cutting off his ear, or noſe, were not eſteemed maims at the common 
jaw, becaule they do not weaken but only disfigure him. 1 Han. 111, 112. 


Maittt. 

4. It is ſaid, that anciently caſtration was puniſhed with death; and other 
maims with the loſs of member for member: but afterwards no maim was 
puniſhed in any caſe with the loſs of life or member, but only with fine and 
impriſonment. I Haw. 112. 5 | | 
But now by the 11 C. 2. c. 8. If any perſon, on purpoſe, and of malice 
forethought, and by lying in wait, ſhall unlawfully cut out or diſable the 
tongue, put out an eye, ſlit the noſe, cut off a noſe or lip, or cut off or 
diſable any limb or member of any ſubject, with intention in ſo doing to 
maim or diſfigure him; the perſon fo offending, his counſellors, aiders, and 
abettors (knowing of and privy to the offence) ſhall be guilty of felony 
without benefit of clergy ; but not to work corruption of blood. 

If a man attack another with intent to murder him, and he does not 
murder, but only maim him; the offence is nevertheleſs within this ſtatute, 
1 Haw. 112. | 

6. If the maim comes not within any of the deſcriptions in the act, yet 
it is indictable at the common law, and may be puniſhed by fine and impri- 
ſonment : Or an appeal may be brought for it at the common law ; in which 
the party injured ſhall recover his damages: Or he may bring an action of 
treſpaſs ; which kind of action hath now generally ſucceeded into the place 
of appeals in ſmaller offences not capital. 2 Haw. 157—160. 

7. It doth not ſeem, that in maiming there may be acceſſaries after the 
fact. 2 Haw. 311. 

For maiming of cattle, ſee title Cattle. 


Maintenance, 


UYING of titles belongeth not to this place, but is treated of under 
a title of its own. | 


J. Of maintenance in general. 
II. Of champerty in particular. 
Ill. Of embracery in particular. 
I. Of maintenance in general. 
Concerning which I will ſhew, 


i. What it is. | | 
1. How puniſhable by the common law. 
mW, How by ſtatute, = 


1. Maintenance (manu tenere) is an unlawful taking in hand or upholding ; 


of quarrels or frdes, to the diſturbance or hindrance M common right. 1 


aw, 249. | 
SCC 2, And 
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Maintenance, 
2. And it is twofold , 


One in the country; as where one aſſiſts another in his pretenſions to cer. 
tain lands, by taking or holding the poſſeſſion of them for him by force or 
ſubtilty ; or where one ſtirs up quarrels, and ſuits in the country, in rela. 
tion to matters wherein he is no way concerned : And this kind of mainte. 
nance is puniſhable at the king's ſuit by fine and impriſonment, whether the 
matter in diſpute any way depended in plea or not; but it is faid not to- be 
actionable. 1 Haw. 249. 

Another in the courts of juſtice ; where one officiouſly intermeddles in a 
ſuit depending in any ſuch court, which no way belongs to him, by aſſiſting 
either party with money or otherwiſe, in the proſecution or defence of any 
ſuch ſuit. 1 Haw. 249. 

. Of this ſecond kind of maintenance, there are three ſpecies ; 

irſt, where one maintains another, without any contract to have part of 

the thing in ſuit; which generally goes under the common name of maiy. 


tenance : 
Secondly, where one maintains one ſide, to have part of the thing in ſuit; 


which 1s called champerty - 
Thirdly, where one laboureth a jury; which is called embracery. 1 


Haw. 249. 


4. But it ſeemeth to be agreed, that wherever any perſons claim a com- 
mon intereſt in the ſame thing, as in a way, churchyard, or common, by 
the ſame title, they may maintain one another 1n a ſuit. relating to the ſame. 


I Haw. 252. 


5. Alſo, that whoever is any way of kin or affinity to the party, may 
counſel and aſſiſt him, but that he cannot juſtify the laying out any of his 
own money 1n the cauſe, unleſs he be either father, or ſon, or heir apparent, 
1 Haw .252. 

6. Alſo, that any one in charity may lawfully give money to a poor man, 
to enable him to carry on his ſuit. x Haw. 253. 


i. How puniſhable by the common law: 


ft ſeemeth that all maintenance is not only malum probibitum by ſtatute, but 
is alſo malum in ſe, and ſtrictly prohibited by the common law, as having 2 
manifeſt tendency to oppreſſion ; and therefore it is ſaid, that all offenders of 
this kind are not only liable to an action of maintenance at the ſuit of thc 
party grieved, wherein they fhall render ſuch damages as ſhall be anſwerable 
to the injury done to the plaintiff, but alſo that they may be indicted as oſ- 
fenders againſt publick juſtice, and adjudged thereupon to ſuch fine and im- 
priſonment as ſhall be agreeable to the circumſtances of the offence. Alſo it 
ſeemeth, that a court of record may commit a man for an act of mainte- 
nance done in the face of the court. 2 Iuſt. 212. 1 Haw. 255. 


a. How by flatute. 
I. By the 1. E. 3. fl. 2. c. 14. No perſon foall take upon him to mait- 


iq in quarrels, nor parties in the country, to the diſturbance of the common 
aw. | 
| 2. And 


Maintenance. 


2. And by the 20 Ed. 3. c. 4. None ſball take in hand quarrels, other than 
their own, nor the ſame maintain, by them nor by other, for gift, promiſe, 
ih, faveer, doubt, fear, nor other cauſe, in diſturbance of law, and hin- 
ice of right. 

* 20 4 the 1 R. 2. c. 4. None ſhall take or ſuſtain any quarrel by main- 
renance in the country, on pain, i he is a great officer, as the king by advice of 
the lords ſpall ordain; if he is a leſſer officer, he ſhall forfeit his office, and be 
impriſoned and ranſomed at the king's will; and all other perſons, on pain of 
impriſonment, and ranſom at the king's will. | 

Alſo by the 10 C. 1. C. 3. c. 15. No perſon ſhall unlawfully maintain, or 
rocure any unlawful maintenance, in any action, demand, or complaint, in 
any court having power to hold plea of lands; nor ſhall unlawfully retain any 
perſon for maintenance of any plea, to the diſturbance or hindrance of juſtice ; 
on pain of 101. half to the king, and half to him that ſhall ſue within one year. 


l. 3, 6. 


Unlawfully maintain] It ſeemeth that in an information on this ſtatute, it 
is not ſufficient to ſay, that the defendant maintained the party, without 
adding that he did it unlawfully. 1 Haw. 256. 


Having power to hold plea of lands] It is ſaid to have been adjudged, that 
maintenance of a ſuit in a ſpiritual court, is neither within this nor any other 
ſtatute concerning maintenance. 1 Haw. 256. 


To hold plea] It hath been holden that in an information on this ſtatute, it 
is neceſſary to ſhew, that a plea was depending; and therefore that it is not 
ſufficient to ſay that a bill was exhibited. 1 Haw. 256. 


II. Of champerty in particular. 


1. What it is. 
1, How puniſhable by the common law. 
um. How by flatute. 


2. What it is. 


Champerty (from camp! parte) is the unlawful mainten ince of n ſuit, iu 
conſideratian of ſome bargain to have part F the lands or thing in diſpute, or 
hart of the gains. 1 Haw. 256. 33 Ed. 1. ſt. 2. 

Every champerty is maintenance, but every maintena=-ce is not cham- 


T4 tor champerty is but a ſpecies of maintenance which is the genus. 
2 I, 208. 


21. How puniſhable by the common law. 


 Champerty was an offence at the common law, and es ſuch is puniiha- 
e in like manner as hath been expreſſed in treating of mainten ince in 
general. 2 [nft. 208. 

S [. 2 ui. He 
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Maintenance. 
ui. How by flatute. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by himſelf, nor by other, 
ſhall maintain pleas, ſuits, or other matters hanging in the king's courts, for 
"lands, tenements, or other things for to have part or profit thereof, by coy. 
nant made between them ;, and he that doth ſhall be puniſhed at the king's 
pleaſure. 


By covenant made] That is, by agreement either by word or writing; for 
albeit in the common ſenſe, a covenant is taken for an agreement by writing, 
yet in a larger ſenſe it is taken (as it is here) for an agreement by writing or 
by word. 2 1nft. 209. 5 

2. And by the 28 Ed. 1. c. 11. No perſon whatſoever, for to have par! 
of the thing in plea, ſhall take upon him the bufineſs that is in* ſuit, nor ſhall 
any upon ſuch covenant give up his right to another ; on pam that the taker 
all forfeit to the king the value of the part he hath purchaſed for ſuch main- 
tenance. But no perſon ſhall be prohibited hereby to have counſel of plea- 
ders, or of men learned in the law, for their fee; or of his parents and next 

riends. 

5 3. And by the 33 Ed. 1. ſt. 3. Any perſon who ſhall take for mainte- 
nance, or the like bargain, any ſuit or plea againſt another; he, and alſo they 
who conſent thereunto, ſhall be impriſoned three years, and make fine at the 
king's pleaſure. | . 

4. And by the 1 R. 2. c. 9. A feoffment of lands, or gift of goods, fir 
maintenance, ſhall be void, and the perſon diſſeized ſhall recover the land: 
againſt the firſt diſſeiſors, with double damages, without having any regard 11 
alienations. 


Shall be void] But it is ſaid that it ſhall only be void with regard to him 
that hath right, and not between the feoffor and feoffee. 1 Inſt. 369. 
5. And by the 31 El. c. 5. The offence of champerty may be laid in am) 
county, at the pleaſure of the informer. ſ. 4. 


III. Of embracery in particular. 


1. What if is. 
u. How puniſhable by the common law. 
711. How by ſtatute. 


1. What it is. 


1. It ſeems clear, that any attempt whatſoever to corrupt, or influence, 0 
inſtruct a jury, or any way to incline them to be more favourable to the one fide 
than to the other, by money, promiſes, letters, threats, or perſuaſions, 15 4 
Proper ac! of embracery, whether the juror on whom ſuch attempt is 2 


Maintenante. 
give any verdict or not, or whether the verdict given be true or falſe. 1 Haw. 
* And the law ſo far abhors all corruption of this kind, that it prohibits 
every thing which has the leaſt tendency to it, what ſpacious pretence ſo- 
ever it may be covered with, and therefore it will not ſuffer a mere ſtranger 
ſo much as to labour a juror to appear and act according to his conſcience. 
i Haw. 259. yn 3 

3. But any perſon who may juſtify any other act of maintenance, may 
ſafely labour a juror to appear and give a verdict according to his conſcience ; 
but no one whatſoever can juſtify the labouring a juror not to appear. 1 


How. 260. 


11. How puniſhable by the common law. 


There is no doubt, but that offences of this kind, do ſubject the offender 
either to an indictment or action, in the ſame manner as all other kinds of 
unlawful maintenance do by the common law. 1 Haw. 260. 


ni. How by ftatute. 


1. By the 10 C. 1. J. 3. c. 15. No per ſon ſhall embrace any jurors on pain 
of 101. half to the king, and half to him that fhall ſue within a year. 1. 3,6. 

2. And by the 38 Ed. 3. ſt. 1. c. 12. If any juror ſhall take any thing to 
give his verdict; bath he, and the embracer, ſhall forfeit ten times as mich, 
half to the king, and half to him that ſhall ſue. | 

Upon which ſtatute is founded the writ of Decies tantum. 


Indictment for maintenance. 


12 HE jurors for our lord the king upon their oath preſent, that A. O. late 
of in the county aforeſaid, yeoman, on the day of: 
in the year of the reign of with force and arms, at 
aforeſaid, in the county aforeſaid, did unjuſtly and unlawfully maintain and 
upbold a certain ſuit, which was then depending in the court of our ſaid lord the 
king, before the king himſelf, between A. P. plaintiff, and A. D. defendant in 


a plea of debt, on the behalf of the ſaid A. P. againſt the ſaid A. D. contrary 


to the form of the flatute in ſuch caſe made and provided, and to the manifeſt 
hindrance and diſturbance of juſtice, and in contempt of our ſaid lord the king, 
and to the great damage of the ſaid A. D. and againſt the peace of our ſaid lord 
the king, bis crown and dignity. 


J. Unlawful 
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Manufactutes. 


J. Unlawful combinations. 


II. Leaving work unfiniſhed. 

III. Employing artificers retained by others. 
TV. Wages to be paid in money. p 
V. Over-charging employers. 

Vl. Aſaulting maſters or fellow journeymen. 

VII. Embezzling materials or tools. 

VIII. Receiving embezzled goods, &c. 

TIX. Goods, &c. found upon ſearch. 

X. Damaging or deſtroying goods, &c. 


J. Unlawful combinations. 


I, B Y the 3 G. 2. 14. / 1. I hereas workmen, artificers, and others, con- 

cerned in ſeveral trades and manufattures, have without any charter 
or authority formed themſelves into unlawful clubs and ſocieties, and have pre- 
fumed contrary to law to enter into combinations, and to make by-laws, by 
which they pretend to regulate the trade and the prices of goods, and io advance 
their wages unreaſonably, and many other things to the like purpoſe ; all con- 
tracts, covenants, or agreements, and all by-laws, rules, or orders, in ſuch 
unlawful clubs or ſocieties, made or entered into by any perſons exerciſing 
any trades and manufactures, for regulating the ſaid trade, or for regulat- 
ing or ſettling the prices of goods, or for advancing their wages, or for 
leſſening their uſual hours of work, ſhall be illegal and void. 

2. If any perſons concerned in trades and manufactures, ſhall keep up, 
continue, act in, make, enter into, ſign, ſeal, or be knowingly concerned 
in any contract, covenant, or agreement, by-law or order of any club, 
ſociety, or combination, by this act declared to be illegal, or ſhall attempt 
to put any fuch illegal agreement, by-law, or order in execution, every 
perſon ſo offending, being thereof convicted upon the oath of one credible 
witneſs, before any two juſtices of the peace for the county or place where 
ſuch offence ſhall be committed, upon any proſecution within three calendar 
months after the offence, ſhall by order of ſuch juſtices, at their diſcretion, 
be committed either to the houſe of correction, there to be kept to hard 
labour for any time not exceeding three months, or to the common gaol of 
the county or place where ſuch offence ſhall be committed, without bail or 
mainprize, for any time not exceeding three months. J. 2. 

3. And by the 17 G. 2. c. 8. J 4. All meetings and aſſemblies, where 
three or more perſons not incorporated by charter aſſemble or meet together, 
and make any by-law or order, or give any direction any way relating to 


_ Journeymen, or apprentices, or ſervants, or for the collection of money for 
the ſupport of journeymen who do not work at their ſeveral trades, or 0 


apprentices, or of ſervants who are out of ſervice, or under pretence © 


providing for the wives and children of ſuch journeymen, apprentices, or 


ſervants, 


Manufacture. 511 


or for the uſe of any members of ſuch ſocieties upon any pre- 
why be deemed as unlawful aſſemblies. /, 1 OY 
(2) And the houſes where ſuch perſons to the number of three or more 
uſually meet, ſhall be adjudged common nuſances, and the maſter or miſ- 
treſs of ſuch houſe, if it be made appear that he or or ſhe knowingly per- 
mitted ſuch aſſemblies, ſhall be proſecuted by preſentment or indictment for 
ſuch offence, and being thereof convicted, ſhall be puniſhed as thoſe who 
keep common bawdy-houſes are puniſhable. 15 | 

(3) And all perſons as well journeymen, apprentices, and ſervants, who 
receive Wages, as others not incorporated by charter, who enter into any 
contract, covenant, or articles, any way relating to journeymen, appren- 

tices, or ſervants, or who ſhall collect or pay any money for the ſupport of 
the perſons meeting in ſuch clubs or ſocieties, being convicted of ſuch of- 
fence before two juſtices, in the manner by the act 3 G. 2. c. 14. directed, 
and within the time by the ſaid act limited, ſhall be puniſhed in ſuch man- 
ner as by the ſaid act is directed. 719. 

4. It ſhall be lawful for ſuch juſtices, and they are required upon any in- 
formation given them againſt perſons ſo offending, to iſſue ſummonſes to- 
any perſons to appear before them as witneſſes on ſuch proſecution. , 4. 

(2) And in caſe perſons ſo ſummoned ſhall neglect to appear, being duly 
ſerved with ſuch ſummons, ſuch perſons ſhall forfeit for ſuch negle& forty 
ſhillings to the informer, to be levied by diſtreſs and ſale of the offenders 
goods, by warrant of the faid juſtices, ibid. 

(z) And in caſe no ſufficient diſtreſs can be found, ſuch juſtices are re- 
quired by warrants, to ſend: the ſaid offenders to the common gaol for one 
month, unleſs ſuch offenders ſhall ſooner ſubmit to be examined. 7bd. 

5. Provided, that nothing ſaid by any. perſon who ſhall be examined as a- 
witneſs on any ſuch indictment, or before ſuch juſtices, ſhall- be given in 
evidence againſt ſuch perſons who ſhall be ſo examined, on any information: 
or indictment he may be charged with, or before any two juſtices on this or 
the former act. /. g. | | — 
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. Leaving work unfiniſhed: 


1. By the act 3 G. 2. c. 14. / 3: If any perſon actually retained or em- 
Poſes as an artificer, workman, ſervant, or labourer, in any trades or ma- 
nufactures, ſhall depart from his ſervice before the end of the time for. 
which he ſhall be hired or retained, or ſhall quit his work for the ſpace of 
three days, or return his work before the ſame ſhall be compleatly finiſhed, . | 
vithout the conſent of the perſons by whom he ſhall be ſo employed or re- 
taned, unleſs it be for: ſome ſufficient cauſe to be allowed by two juſtices of 
the peace in their reſpective juriſdictions; every perſon ſo offending, being 
thereof lawfully convicted before two juſtices as aforeſaid, ſhall forfeit five 
pounds, one half thereof to the informer, and the other half to the poor of. 
the pariſh ;, which five pounds the ſaid juſtices are required to levy by their 
Warrants, for diſtreſs and ſale of the offenders goods, and for want of ſuffi- 
cent diſtreſs, to commit the parties offending to the houſe of correction, 


there to be kept to hard labour for any time, not exceeding three months: 
2. Provided,, 
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2. Provided, that if the perſons ſo employing or retaining any ſuch ar;. 
ficer, ſervant, workman, or labourer, ſhall not conſtantly furniſh him with 
proper materials, or ſhall not pay and diſcharge all fuch wages and hire as 
the ſame ſhall become due, according to agreement, ſuch want of materials 
or non-payment. of wages being firſt proved before two juſtices, in every 
ſuch caſe, ſuch artificer, &c. ſhall not be liable to the penalties before men. 
tioned, for departing from his ſervice or quitting or returning his work a 
aforeſaid. /. 4. | | 

3. It ſhall be lawful for the perſons ſo employing any fuch artificer, &. 
to employ any other perſons to finiſh and compleat ſuch work as ſhall be ſo 
left by any ſuch artificer, Sc. and the perſon who ſhall be employed to finiſh 
ſuch work, though not free of any corporation, ſhall not be liable to any 
fines and penalties that may be impoſed by any court or corporation for his 
finiſhing the ſaid work. /. 5. s 

(2) And if any diſpute ſhall ariſe between any maſter-workman or other 
perſon employing any ſuch artificer, Sc. about the goodnefs of materials, 
or whether the ſame be fit, or a ſufficient quantity given for the work for 
which they were intended, upon application made by either of the parties 
to one juſtice, ſuch juſtice is required to give directions to the maſter and 
wardens of the corporation or trade profeſſed by either of the parties, and 
in ſuch places where no corporation is ſubſiſting, then to any other experi- 
enced perſon to examine into the premiſſes, and the deciſion ſo made therein 
by the ſaid maſter and wardens or other experienced perſon is to be defini- 
tive. ibid. 

4. In caſe of ſuch diſputes, if any workman ſhall provide ſtuff or mate- 
rials without. the conſent of the employer, before the determination firſt 
had' as aforeſaid, under pretence of making a particular charge thereof or 
otherwiſe, it ſhall be lawful for ſuch employer or maſter-workman to refuſe 
payment for the ſame, and to plead the general iſſue in any action to be 
brought upon account thereof, &c. /. 6. | | 

5. And by the 31 G. 2. c. 5. J 9. If any perſon, who ſhall he hired, 
retained, or employed to prepare or work up any of the manufactures here- 
in before mentioned, for any one maſter, ſhall neglect or refuſe the perfor- 
mance thereof, by procuring or permitting himſelf or herſelf to be ſubſe- 
quently retained or employed by any other perſon, before he or ſhe have 
compleated the work which he or ſhe was firſt and originally ſo hired, re- 
tained, or employed. to perform, and which was firſt delivered to him or 


her, the perſon ſo offending, being thereof lawfully convicted by the oath 


or (being of the people called Quakers). affirmation of one credible witnels, 
before one juſtice of the peace of the county where the offence ſhall be 
committed, the perſons ſo convicted, ſhall be ſent to the houſe of cor- 
rom there to be kept to hard labour, for any time not exceeding one 
month. | 

6. Provided, that no perſon ſhall, by virtue of any act heretofore made, 
or of any thing herein contained, ſuffer, or be liable to ſuffer twice for one 
and the ſame fact or offence. N | | 


II. Employing 


Mantifackhteés. 


III. Employing artificers retained by others, 


By the act, 3 G. 2. c. 14. / 7. If any maſter-workman, or other per- 
ſon by his direction or with his privity, ſhall knowingly receive, employ, or. 
entertain, any artificer, workman, ſervant, or labourer, already employed 
or retained by another, during the time he is ſo employed or retained, with- 
out leave of the perſons by whoni he is ſo employed or retained, every 
ſich offender being thereof convicted, ſhall for every ſuch offence forfeit 
five pounds, one half thereof to be given to the perſon aggrieved, and the 
other. half to thE poor of the. pariſh where ſuch . offence ſhall be committed, 
the ſame to be levied by diſtreſs and fale of the offenders goods and chat- 
tels, by warrant of any one juſtice ; and for want of diſtreſs ſuch juſtices 
ſhall commit the perſons fo. offending to the common gaol of the county or 
place where ſuch offence ſhall be committed, for any time not exceeding 


three months. | 
IV. Wages to be paid in money. 


1. By the act, 3 G. 2. c. 14. / 9. Every perſon concerned in employing 
any artificers, workmen, ſervants, or labourers, in any trades or manufac- 
tures, ſhall pay unto all perſons by them employed in the trades and ma- 
nufactures aforeſaid, the full wages or other price agreed on in money, and 
ſhall not pay the ſaid wages or other price agreed on, or any part thereof, 
in goods, or by way of truck, or in any other manner than in money, or 
make any deduction from ſuch wages or price, on account of any goods 
ſold or delivered previous to. ſuch agreement by any perſon whatſoever, or 
in order to pay any alehoufe or tavern ſcores, or other debts, without the 
conſent of the perſons ſo by them hired and employed, . _. Eo 
2. It ſhall be lawful for any two juſtices of the peace, and they are hereby 
required upon complaint made for that purpoſe, to ſummon before them 
the parties offending, he or ſhe not being a peer or peereſs of this realm, 
and for non-payment of ſuch wages, or price agreed on in money, or ſuf- 
ficient ſatisfaction given for the fame, to the good liking of the parties 
rieved, to iſſue their warrants for levying ſuch wages or price agreed 
on, due as aforeſaid,” provided che fame ſhall not exceed three pounds, by 
hel and Bl g. ie offsite gelb ad it wank of lüften del, 
t6 comtmit the parties offending to the common gaol of the county or place 
where ſuch offerice' ſhall be chthmitted, until they ſhall pay, ſuch wages or 
| price agreed on, in money as aforeſaid; or give full Catiofition for the ſame, 
to the g60d liking of the party aggrieved. / 10, 5 
3. Provided tet it ſhall be | 


f 
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to bE made by two juſtices in purſuance of this act, to appeal to the juſtices - 
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I 


af the next general quarter-ſeſſons to be holden for the county or place 
where ſuch order. ſh 1 be made, giving reaſonable notice of ſuch appeal, 
the reaſonableneſd of which notice ſhall de determined by the juſtices at the 
quarter-ſeſſions ta Which the appeal is made; and if it ſhall appear to them 
that reaſonable time of notice was not given, they ſhall adjourn the ſaid ap- 
peak to the” next quarter-ſeſſions, and then and there finally . the 
1 ame; 
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ſame ; and the juſtices who in the general quarter-ſeſſions ſhall hear the mat 
ter, ſhall have power to award reaſonable coſts to either party. J. 11. 

4. And by the 17 G. 2. c. 8. /, 7. Incaſe any perſons concerned in em. 
ploying any artificer, workmen, ſervants, or labourers, in any trades or ma. 
nufactures, ſhall pay any ſuch artificer, &c. their wages, or other price 
agreed on, or any part thereof, either in goods or by way of truck, or in 
any other manner than in ready money, and ſhall be thereof convicted upon 
the oath of one credible witneſs before any two juftices of the peace for the 
county or place where ſuch offence ſhall be committed, upon an imforma. 
tion exhibited within three calendar months after ſuch offence committed, 
and which ſuch juſtices are required to take, hey ſhall forfeit ten pounds, to 
be paid to the informer, to be levied by warrants of fuch juftices far diftre; 
and ſale of the offenders goods. 5 

5. Provided that it ſhall be lawful for any perſon aggrieved by any order 
to be made by any two juſtices in relation to workmen or artificers wages, 
or paying them in truck inſtead of money, to appeal to the juſtices at the 
next general quarter- ſeſſions to be holden for the county or place where ſuch 
order ſhall be made, who are hereby impowered to determine the ſame, and 
to award reaſonable coſts to either party who ſhall appear to be aggrieved. 


V. Over-charging employers. 


Buy the act, 3 G. 2. c. 14. / 12. No maſter-workman, overſeer, or 
undertaker of any work, who ſhall employ any workmen or journeymen 
under him at daily or weekly wages, fhall upon any pretence charge his 
employer with any further ſums of money for the wages of ſuch workmen 
or journeymen, than what ſuch mafter-workman, overſeer or undertaker, 
ſhall actually and bona fide pay to fuch workmen or journeymen ; and in 
caſe ſuch maſter-workman, overſeer, or undertaker, ſhall offend herein, 
ſuch maſter-workman, overſeer, or undertaker, ſhall forfeit for every ſuch 
offence ten pounds, to be recovered by civil bill in ſuch manner as. ſmall 


| debts are recoverable. 


FT. Aſaulting maſters or fellow-journeymen. 


By the act 5 C. 2. c. 4. / 13. If any undertaker or journeyman ſhall 
ſtrike or aſſault any other journeyman for working for their employer, or 


ſhall be any way aiding or aſſiſting therein, or if any undertaker or jour- 


neyman ſhall aſſault his maſter or employer, for employing whatſoever per- 


ſons he ſhall judge proper in his work and ſervice, every perſon ſo offend- 


ing, being thereof upon complaint of the parties aggrieved lawfully con- 
victed upon the cath of one credible witch before -> two juſtices of the 
peace for the county or place where ſuch offence ſhall be committed, with- 
in three months after the offence committed, ſhall for every ſuch offence 
forfeit forty ſhillings, one half thereof to the perſons aggrieved, and the 
other half to the poor of the pariſh where ſuch offence ſhall be commit- 
ted; and for default of payment thereof, ſuch offenders ſhall be committed 
to the common gaol for any term not exceeding three months. | 

| F as ZIl. Embezzling 
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VII. Embezzling materials or tools. 


1, By the act, 31 C. 2. c. 10. / 1. If any perſon, who ſhall be hired 
or employed to make any felt or hat, or to prepare or work up any fuſtian, 
cotton, furr, iron, woollen, mohair, or ſilk manufactures, or any manu- 
factures made up of cotton, furr, wool, mohair, or filk, or of any of the 
ſaid materials mixed one with another, ſhall purloin, embezzel, ſecrete, 
ſell, pawn, exchange, or otherwiſe unlawfully diſpoſe of any of the mate- 
rials, with which they ſhall be reſpeCtively intruſted, whether the ſame, or 
any part thereof, be or be not firſt wrought into merchantable wares, or 
ſhall ſecrete, fell, pawn, exchange, or otherwiſe unlawfully diſpoſe of. the 
working-tools with which they ſhall be reſpeCtively intruſted, and ſhall be 
thereof lawfully convicted, by the oath (or if the owner thereof be of the 
people called Quakers) ſolemn affirmation of the owner of ſuch goods or 
materials, or by the oath or affirmation of any other credible witneſs, or by 
the confeſſion of the perſons charged with ſuch offence, before any juſtice of 
the peace of the county, town, or place where ſuch offence ſhall be com- 
mitted; or where the perſons ſo charged ſhall reſide or inhabit (which oath 
or affirmation the ſaid juſtices are required to adminiſter) it ſhall be lawful 
for the faid juſtices,. by warrant under their hand and ſeal, to commit the 
perſons ſo convicted to the houſe of correction, or other publick priſon of 


ſuch county or place, there to be kept to hard labour for fourteen days; and 


alſo to order the perſon fo convicted, to be once publickly whipped at the 
market-place, or ſome other publick place of the place where ſuch offenders 
ſhall be reſpectively committed. @_ 3 

(2) And in caſe gf a. further conviction, in manner before preſcribed, for 
a ſubſequent offence of the ſame kind, it ſhall be lawful for the juſtice be- 
fore whom ſuch conviction ſhall, be had, to commit the perſon ſo again of- 
fending to the houſe of correction, or other publick priſon as aforeſaid, there 
to be kept to hard labour for any time not exceeding . three months, nor 
leſs than one month; and alſo to order the perſons fo again offending, to be 
publickly whipped at the market-place, or ſome other publick place of the 
town, or place where ſuch offenders ſhall be reſpectively committed, twice, 
or oftner, as to ſuch juſtices ſhall appear reaſonable. 


2. If any perſon intruſted with any of the materials herein before men- 


tioned, in order to prepare, work up, or manufacture the fame, ſhall not 
uſe all ſuch materials in the preparing, working up, or manufacturing of 
the ſame, and ſhall neglect or delay, for fourteen days after ſuch materials 
ſhall be prepared, worked up, or manufactured, to return (if required by 
the owners of ſuch materials ſo to do) ſo much of the ſaid materials as ſhall 
not be uſed as aforeſaid, to the perſons intruſting them therewith, ſuch 
neglect or delay ſhall be adjudged to be an embezzling or purloining of ſuch 
materials, and the perſons 10 neglecting or delaying, being thereof convicted, 
u manner before preſcribed for the conviction of offenders againft this act, 
ſhall ſuffer the like puniſhment as perſons convicted of embezzling or pur- 
loining any of the materials herein before mentioned are liable to. J. 7. 

3. It ſhall be lawful for one juſtice of the peace of any county, diviſion, 
liberty, city, town, or place, and he ſhall, upon complaint. to him made 
pon oath,. or (if the perſon complaining be of the. people called Quakers) 
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ſolemn affirmation, of any offence herein before mentioned, committed 
within the ſaid county, to iſſue his warrant for apprehending and bringing 


before him, or before any other juſtice of the peace'of the ſaid county, the 


perſons charged with ſuch offence ; and the juſtices, be fore whom fuch per. 
fons ſhall be brouglit, are required to hear and ' determine the matter of 
every fuch complaint, and to proceed to conviction and judgment there. 


upon. J 8. 
II. Receiving embezzled goods, &c. 


1. By the act, 31 G. 2. c. 10. /. 2. If any. perſon ſhall buy, receive, 
accept, or take by way of gift, pawn, pledge, ſale, or exchange, or in any 
other manner, from any perſon hired or employed to make any felt or hat, 
or to prepare or work up any fuſtian, cotton, furr, iron, woolen, mohair, 
or ſilk manufactures, or any manufactures made up of cotton, furr, woo], 
mohair, or ſilk, or of any of the faid materials mixed with one another, 
any thrums or ends of ' yarn, or any other materials of furr, cotton, 
iron, wool, mohair, or ſilk, whether the ſame, or any part thereof, be or 
be not firſt wrought, made up, or manufactured, or any working- tools be- 
longing to the ſaid manufacturers, knowing the perſons of whom they ſo 
buy, receive, accept, or take the ſaid goods or materials to be hired, or 
employed, or intruſted as aforeſaid, and not having firſt obtained the con- 
ſent of the perſons ſo hiring or employing and intruſting them, who ſhall 
offer to ſell, pawn, pledge, exchange, or otherwiſe diſpoſe of the ſaid goods 
or materials, or ſhall buy, receive, accept, or take, in any manner from 
any other perſon, any of the ſaid materials, whither the ſame be or be not 
firſt wrought, made up, or manufactured, or the ſaid working- tools, Know- 
ing the ſame to be fo purloined or embezzled.; the perſons fo buying, re- 
ceiving, accepting, or taking any ſuch godds or materials, or working tools, 
being thereof convicted in manner before preferibed, for the conviction of 
perſons purloining or embezzling the ſaid. goods or materials, ſhall, for the 
firſt offence, forfeit five pounds. K TS 

(2) And. in caſe the faid. forfeiture ſhall. not be immediately paid, the 
juſtice, 'before whom fuch conviction ſhall be had, ſhall chmmit the parties 
ſo convicted to the houſe of correction, or other publick priſon as aforeſaid, 
there to be kept to hard labour for fourteen days, unleſs the faid forfeiture 
ſhall be ſooner paid; and if within two days before the expiration of the ſaid 
fourteen days the ſaid forfeiture ſhall not be paid, the ſaid juſtices are required 
to order the  pefſans ſo convicted to be publicly whipped at the market- 
place, or ſome other publick place where ſuch offenders ſhall. be reſpectively 
committed, once or oftner, as to ſuch juſtices ſhall appeat reaſonable. 

(3) And in caſe of a further conviction for any other ſubſequent offence 
of the ſame kind, the perſons ſo again offending, being thereof convicted 
in manner before preſcribed by this act, ſhall,” für every ſabſequent offence 
forfeit ten pounds. . 41 FOE + . 1 

(4) And in caſe the ſaid forfeiture ſhall. not immediately be paid, the 
juſtice before whom ſuch conviction ſhall be had, 'ſhall cotnmit the parties 
ſo convicted to the houſe of correction, of other publick priſon as aforeſaid, 
there to be kept to hard labour for any time not exceeding three months, 
nor {els than one month, unleſs the ſaid forfeiture ſhall be ſooner 155 FI 
i 7 ee + 
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) And if within ſeven days before the expiration of the time for which 
luck offenders ſhall be fo committed, the ſald forfeiture ſhall not be paid, 
the aid juſtices are required to order ſuch offenders to be publickly whip- 
ped at the market-place, or fome other pyblic place where they ſhall be re- 


N committed, twice, or gftner, as to ſuch juſtices ſhall appear reaſon- 
* 07 And the faid reſ ive forfeitures of five pounds, and ten pounds, 


parties injured, together with ſuch coſts of proſecution as ſhall be judged 
reaſonable by 


perſon ſo nvicted ſhall reſide. 

aking to pawn, any of the materials herein before mentioned; ſhall think 
link or herelf aggrieved by the ju 
or ſhe ſhall have been convicted, ſuch þ 


be held for the county or place where ſuch judgment ſhall have been given. 


perſon ſhall have been adjudged to forfeit, upon condition to proſecute ſuch 


appeal with effect, and to be forth-coming to, abide the judgment and de- 
copnizance the ſaid juſtices before whom ſuch conviction ſhall be had, ſhall 


fions ſhall hear and finally determine the matter of the ſaid appeal, and a- 
ward ſuch coſts as to them ſhall appear juſt and reaſonable, to be paid: by 
either party. 1 | 
fore whom the appellant ſhall have been convicte 
appellant ſhall immediately pay the ſum which he or ſhe ſhall | have been 
adjudged: to forfeit, together with ſuch coſts as the juſtices in the ſaid ſeſ- 
hons ſhall award, to be paid by him or her, for defraying the: expences ſuſ- 
tained by. the defendant or defendants. in ſuch appeal. | 

Or in default of making ſuch payments, ſhall: ſaffer the reſpective pains 
and penalties by this act inflited upon perſons who ſhall neglect: to pay 


herein before mentioned; which ſhall have been purloined or embezzled; 


lately final-and concluſtwe. 
IX. Embezzled goods, & c. found upon ſearch... 


. By the, act, 3. C. 2, c. 10; % 4: If any; perſon. ſhall be charged 
with, and afterwards convicted of purloining or embezzling any of the: 
aforeſaid goods or materials, or of buying or receiving the ſame, in manner 
before deſcribed, it ſhall be lawful: for the juſtice of the peace before 
whom ſuch conviction ſhall be had, to iſſue a warrant under his hand baer 
Cal, 


when recovered, after tisfaction ſhall have been made thereout to the 


the Juſtice before whom fuch cnviétion fhall have been had, 
ſhall be u diſtributed among the poor of the pariſh or place where the 


2. Provided that if any perſon convicted as aforeſaid of buying, ce; 3 
ment of the juſtices before whom he 
Na Have D ed, r{on ſhall have liberty to appeal to 
the juſtices at the next general or quarter-ſeſſions of the peace which ſhall 
And that the execution of the ſaid judgment ſhall in ſuch caſe. be ſuſ- 
nded, the perſon ſo convicted, entering into a recognizance at the time of 
ch conviction, with two ſufficient ſureties, in double the ſum which ſuch. 
termination of the juſtices, in the faid general or quarter ſeſſons; which re- 


hereby be impowered and required to take, and the juſtices in the ſaid ſeſ- 


And if upon hearing of the ſaid appeal, the wem of the juſtices be- 
|, ſhall be affirmed, ſuch. 


the reſpective forfeitures by this act impoſed upon ſuch as ſhall be convicted 
of buying, receiving, or taking to pawn, , any of the goods or materials 


and the determination of the ſaid juſtices. at the ſaid ſeſſions ſhall be abſo- 
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ſeal, directed to any perſon or perſons; impowering them, in the preſenc: 
of a conſtable, and in the day-time, to enter into, and ſearch the houſes 
out-houſes, ſhops, cellars,. vaults, -and other. places belonging to the Perſon; 


ſo convicted; and if upon ſuch ſearch there ſhall be found any thrums or end 


of yarn, or any other materials of furr, cotton, iron, wool, mohair, 
ſilk, or any working-tools: belonging to the ſaid manufactures, it ſhall he 
lawful for the perſons impowered to make ſuch ſearch, to bring ſuch goods 
or materials before the ſaid juſtices, to be by them detained and kept in af 
cuſtody. | 5 1 et cbs 
(2) And if within ten days next after ſuch thrums or ends of yam, , 
other goods or materials ſhall be ſo taken and detained, it ſhall be made ap- 
ar to the ſatisfaction of the ſaid juſtices, that the perſons from who 
fouſes, out-houſes, ſhops, cellars, vaults, or other places as aforeſaid, the 
faid goods or materials ſhall be ſo taken and detained, are the lawful oy. 
ers thereof, and came to the poſſeſſion of the ſame in an honeſt ard 
lawful manner, then all ſuch thrums or ends of yarn, or other material; 
fo taken and kept as aforeſaid, ſhall be reſtored to the perſons out of whoſe 
cuſtody or poſſeſſion the ſame ſhall have been ſo taken. 

(3) But in caſe it ſhall not be made appear, within the time before 
limited, to the ſatisfaQion of the ſaid juſtices, that the perſons convicted x; 
aforeſaid, are the lawful owners of the ſaid materials ſo taken and detained, 
then the ſaid materials ſhall be adjudged to be purloined or embezzled, and 
it ſhall be lawful for the ſaid juſtices, to direct all ſuch thrums or ends of 
yarn, or other materials, to be publickly fold, and the money ariſing from 
ſuch ſale (the charges of ſuch ſale being firſt deducted): to be equally dif 
1 the poor of the pariſh or place where the perſons ſo convicted 
reſide. 

2. Provided, that the ſaid juſtices ſhall, within three days after ſuch ma- 
terials ſhall be brought to them, as aforeſaid, give notice thereof in writing, 
under their hand and ſeal, to the perſons; convicted as aforeſaid, appointing 
in ſuch notice, a time and place for their attending, in order to make out, 
and prove their property in ſuch materials ſo taken and detained, which 
time ſo to be appointed ſhall be within fourteen days, and not leſs than ten 
days after ſuch notice given. /. 5. 3 8 
(2) And if the perſons ſo convicted, ſhall be detained in any houſe of 
correction, or other priſon, as aforeſaid, the ſaid juſtices ſhall alſo cauſe a 
copy of the ſaid notice, atteſted under their hand and ſeal, to be delivered 
to the maſter or keeper of ſuch houſe of correction, or other priſon, which 
maſter or keeper is required to bring, before ſuch juſtices, the perſons 
named in ſuch notice, at the time and place therein ſpecified, if the per- 
fons named in ſuch notice be then in the cuftody of ſuch maſter or keeper. 
(83) And if any ſuch. maſter or keeper ſhall neglect or. refuſe ſo to do, 
ſuch maſter or keeper ſhall, for every ſuch neglect or refuſal, forfeit to the 
perſons reſpectively named in ſuch notice, the full value of the materials ſo 
taken, detained, and fold, to be recovered by diſtreſs and fate of the goods 
and chattels of ſuch maſter or keeper, by warrant under the hand and ſeal 
of the juſtice ſigning ſuch notice, in caſe the ſaid forfeiture ſhall not be im- 

mediately paid. 1 2 e eb eee | 
4. Provided alſo, that if any perſon ſhall think himſelf or herſelf aggrieved 
by the judgment or order of the ſaid juſtices, relating to'the fale or 2 25 
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Manufactures. 
of the ſaid materials, ſo found and detained, ſuch perſon ſhall have liberty 
to appeal againſt: the judgment or order of the ſaid juſtices, to the juſtices 
ok the peace in the general or quarter ſeſſions of the peace, which hall be 
held for the _ county or town, next after ſuch judgment or order ſhall 
made. /. 6. | | 5 

"7 Mp bot in the mean time, the ſale and diſpoſal of ſuch materials 
ſhall be poſtponed, notice in writing under the hand of the perſon intending 
to appeal, ſignifying ſuch his or her intention, being given to the juſtice by 
whom ſuch order ſhall have been made, before the time appointed for the 
ſale and diſpoſal of ſuch materials, and the juſtices of the (aid ſeſſions of the 
zace ſhall hereby be authorized to ſummon and examine witneſſes upon 
cath (or being of the people called Quakers, upon their ſolemn affirmation) 
and to hear and finally determine the matter of the ſaid appeal. 

(z) And in caſe the ſaid appellant ſhall not proſecute ſuch his or her ap- 
pea, or for any other cauſe, the judgment of the ſaid juſtices, by whom 
{ch order ſhall have been made, ſhall be affirmed, it ſhall be lawful for 
the juſtices in the ſaid ſeſſions, to award ſuch coſts, as they in their diſcre- 
tion ſhall think reaſonable to be paid by the appellant for defraying the ex- 
pences ſuſtained by the defendants in ſuch appeal, and the determination of 
the aid juſtices, at the ſaid ſeſſions, ſhall be final. 


X. Damaging or deſtroying goods, &. 


1. By the act 3G. 2. c. 14. J 8. If any artificer, workman, Tervant, or 
labourer, hired, retained, or employed, in any trades and manufactures, 
hall witfully damnify or deſtroy without the. conſent of the perſons by 
whom he ſhall be ſo employed, any of the goods or work committed to his 
charge, or wherewith'he ſhall be intruſted, every ſuch offender and his ac- 
romplices being thereof convicted. as is. before mentioned, ſhall forfeit to 


- the owners of ſuch goods or work. ſo. damnified or deſtroyed, double the 


value thereof, to be levied by diſtreſs and Gale of the offenders goods, by 

warrant of any two juſtices, and for want of .ſufficient diſtreſs, ſuch juſtices 

ſhall commit the parties ſo offending to the houſe of correction, there to be 

kept to hard labour for any time not exceeding three months, or until ſa- 

tistaction be made to the parties aggrieved. eee ET. pen 

2. And by the 31 G. 2. c. 10. J. 13. If any perſon ſhall by day or by 

night, break into any houſe or ſhop, or enter by force into any houſe or 
ſhop, with intent to cut or deſtroy any fuſtian, cotton, woollen, mohair, 

or ſilk goods, in the loom, or any tools employed in the making thereof, 

or ſhall wilfully and maliciouſly cut or deſtroy any fuſtian, cotton, woollen, 
mohair, or ſilk goods, in the loom, or on the rack, on which. any of the 
aforeſaid goods are hanged, in order to dry, and ſhall wilfully and malici- 
oully break or deſtroy any tools uſed in the making of fuſtian, cotton, 
wollen, mohair, and ſilk goods, not having the conſent of the owner ſo to 
do, every ſuch offender, being thereof lawfully convicted, ſhall be adjudgetl 
gulty of felony, without benefit of clergy, ee 
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3. Moreover, 75 the 12 G. 1. c. 3. J 1. If any popiſh prieſt, or re- 
puted popiſh prieſt or perſon pretending to be a popiſn prieſt, or any de- 
graded clergyman, or any layman pretending to be a clergyman of the 
church by law eſtabliſhed, ſhall celebrate or take upon him to celebrate any 
marriage between two proteſtants or Hedwig piveetiaitts. or between a pro- 
teſtant or reputed. proteſtant and a papiſt, ſuch popiſh prieſt or reputed po- 
piſh prieſt, and ſuch degraded clergyman and layman pretending to be a 
2 ſhall be guilty. of felony without benefit of the clergy or of the 
Itatute. | | | 

4. It ſhall be lawful for any two juſtices of the peace, by warrants under their | 
hands and ſeals, directed to any conſtable to ſummon" perſons ſuſpected to 
be married by ſuch popiſh prieſt or degraded - clergyman, or layman pre- 
tending to be a clergyman of the church eſtabliſhed, or to have been pre- 
ſent at the celebration of ſuch marriage, to appear before ſuch juſtices at the 
time afid place in ſuch warrant mentioned, not being more than ten miles 
diſtant from their uſual place of abode,” and to examine ſuch perſons upon 
oath, whefe and by what perfons, and with what form and ceremonies fach. 
marriage was celebrated, and what religion the perſons ſo married profeſſed, 
and who were, preſent at ſuch" marriage, ,. 2, 885 HER 

3. If the perfons {6 ſummoned ſhall neglect to appear according to'ſuch 
ſummons, or ;ſhall* refuſe to be exam nec as aforelald, or after examination 
ſhall refüte to Enfer into a recognizance"to proſecute at tlie next aſſiſes ſuch 
as” all "apphat By ich exarnihation to have offended" contrary to this ad, 
i pere 4 negſedting to appear, having no lawful 'irtipedinieht, of fe. 
fifſung to be exatrined- or to enter into recoghizance* as aföreſdid, ſhall be, 
cotamtirred by the ald juſtſces to the common gal for three years, ufle 
they ſhall ſooner ſubmit to be examined” before the ſdidt juſtices, or one of 
them, or in caſe of their abſence or refuſal before ſome other juſtice, and ſhall 


enter into a recognizance to appear at the next general aſſiſes to be held for : 
9 | | coun 


r 
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county where the offence was committed, to proſecute ſuch perſons as ſhall 
appear by ſuch examination to have offended contrary to this act, in which 
caſe it ſhall. be lawful for ſuch juſtice of the peace by warrant directed to the 
gaoler to diſcharge ſuch perſons from their commitment. / g. | 

6. No ſuch examination ſhall ſubject the party examined, to any proſe- 
cution, penalty or forfeiture whatſoever, or be admitted to be given in evi- 
dence againſt the perſon ſo examined, unleſs ſuch perſon ſhall be indicted for 
having committed wilful perjury in ſuch examination. / 4. 85 

1. And by the 19 C. 2. c. 13. / 1. Every marriage that ſhall be ce- 
lebrated after the firſt day of May 1746, between a papiſt and any perſon 
who hath been or hath profeſſed him or herſelf to be a proteſtant at any time 
within twelve months before ſuch celebration of marriage, or between two 
proteſtants if celebrated by a popiſh prieſt, ſhall be abſolutely null and void 
without any proceſs judgment or ſentence of law whatſoever. | 

8. Nevertheleſs, by the act 23 GC. 2. c. 10. / 1. Every popiſh prieſt or 
reputed popiſh prieſt, who ſhall celebrate any marriage contrary to the act 
12 C. 1. c. 3. and be thereof convicted, ſuch popiſh prieſt ſhall be guilty 
of felony without benefit of clergy or of the ſtatute, although the mar- 
rage ſo celerated by ſuch popiſh prieſt be declared null and void by the act, 
19 C. 2. c. 13. | 


Militia. 


I. Appointment of lieutenants and officers. 

II. Forming, training and leading the militia. 
III. Perſons chargeable to find men. 

IV. Providing ſubſiſtence and carriages. 

V. Seizing horſes and arms. 


V. Puniſhment of diſobedience and embezzlement. 
VII. Stores for preſerving militia-arms. 


I. Of the appointing lieutenants and officers. _ .: 


1. D the at 2 G. 1. . 9. His majeſty, his heirs and ſucceſſors, or 
the chief governors of this kingdom, may iſſue forth commiſſions | 

of lieutenancy and array to ſuch proteſtants as his majeſty or ' ſuch chief 
governors ſhall think fit, to be his majeſty's lieutenants governors and com- = 
31 of array for the ſeveral counties, cities and places of Ireland, 

2. And his majeſty- or the ſaid chief governors may give commiſſions 
to ſuch perſons as they ſhall think fit, to be colonels and other commiſſion 
ofticers of the faid perſons ſo to be arrayed and armed, and the ſeveral lieu- 
tenants and governors ſhall preſent to his majeſty, or to the chief governors, 
the names of ſuch perſons as they ſhall think fit to be their depuries, and 
in caſe ſuch perſons ſhall be approved of, they ſhall give them deputations 
accordingly, 1 e 


Uu u 3. Provided 
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of this kingdom, to act and be commiſſioners of array for the ſeveral 


ſaid offices, ſhall take and ſubſcribe the oaths, and make, repeat, and ſub- 


intent hereafter declared. / 2. 


Militia. 

3. Provided that his majeſty or the chief governors may order otherwiſe 
and at pleaſure may put in or di place ſuch heutenants deputy-lieutenants, and 
'O 2. | 

1 of towns and cities where there are no lieutenants or gover- 
nors, the commiſſioners of array for the ſaid counties of towns and cities, ſha 
have the ſame power within their diſtrict as the lieutenants, Sc. for the ſc. 
veral counties have by this act. 

5. And by the 29 G. 2. c. 24. / 1. All * diſſenters, who by 
acting as commiſſioners of array, or officers of the militia of this kingdom 
have incurred any penalties, or incapacities, in the act 2 Ann. c. 6. (to pre. 
vent the further growth of popery) mentioned, by neglecting or omitting 
to qualify themſelves, according to the ſaid act, are hereby indemnified ang 
diſcharged from all incapacities, diſabilities, forfeitures and penalties, in- 
curred by reaſon of ſuch omiſſion or neglect, and no acts done by them, and 
not yet avoided, ſhall be queſtioned or avoided, by reaſon of ſuch negle& 
or omiſſion; but all ſuch acts are hereby declared to be as good and effec. 
tual as if ſuch perſons had taken and ſubſcribed the oaths, and received the 
ſacrament, and made and ſubſcribed the declaration, as by the ſaid add i; 
directed. | 

6. It ſhall be lawful at all times hereafter, for all proteſtant diſſenters, 
who ſhall be duly appointed by the king, Sc. or by the chief governor, 


counties, cities and places of this kingdom; and alſo to act and be officers 
in the militia of this kingdom, without qualifying themſelves, according to 
the directions of the ſaid act. /. 2. 

7. Provided ſuch proteſtant diſſenters, to be hereafter appointed to the 


ſcribe the declaration, in ſuch manner and in ſuch places, and at ſuch times 
as are directed and appointed by the ſaid act. / 3. | 


TI. Forming, training, and leading the militia. 


t. By the 2 G. 1. c. 9. The lieutenants, governors and commilſionets 
of array for the ſeveral counties, Sc. or the major part of them may call 
together all ſuch perſons being proteſtants, at ſuch times, and arm and array 
them in ſuch manner, as hereafter is declared, and to form them into com- 
panies, troops and regiments, and in caſe of inſurrection, rebellion, or in- 
vaſion, may cauſe them to be led or employed into any place in this king- 
dom, according as they receive directions from his majeſty or the fad 
chief governors. / x. § 3. | 
2. And the lieutenants, : governors or deputies, or the major part of them 
aſſembled, being three at leaſt, may command the ſeveral officers of the 
faid militia, 'to train, exerciſe, and put in readineſs, and alſo lead and con- 
duct che perſons fo te be arrayed and armed by the directions and to the 


3. It ſhall be lawful for the commiſſioners of array in their reſpective 
counties, or the major part of them aſſembled, not being leſs than three, 
to array and inliſt all ſuch proteſtants between the ages of ſixteen and ſu- 
ty, as they ſhall think fit. / 8. § 1. | | 1 
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And upon complaint that any ſuch ane or refuſes to be 
arrayed or inliſted, or to find a ſufficient man qualified according to this. 
act, to be approved of as herein after is mentioned to ſerve in his ſtead, 
it ſhall be lawful for the lieutenants, &c. and commiſſioners of array, or 
the major part of them, after due ſummons ſerved on ſuch perſons and re- 
fiſal, to commit the ſaid perſons until they being arrayed, ſhall appear and 
enter into the ſervice and inliſt, or find ſuch perſons in their ſtead as afore- 
. LOTTO 

* ia if ſuch perſons after being arrayed and inliſted, ſhall not appear 
at the uſual ſummons at the place appointed for rendezvous, the command- 
inc officer of each troop and company, may inflict a penalty on every horſe- 
man or dragoon not exceeding 5 s. and on every footman 25. 64. for each 
day they ſhall neglect to attend the ſervice, and in default of payment may 
impriſon ſuch perfons for ten days. /. 8. 5 3. 

2. The ordinary times in every year for exereiſing and muſtering the 
militia raiſed by virtue of this act, ſhall be the firſt Monday after the 25th 
of March, the firſt of May, Tueſday in Whi#ſun-week, and the 24th of 
June, and if the ſaid firſt of May or 24th of June ſhall happen to fall on 
the Lord's day, then the mihtia are not to be exercifed on that day, but on 
the day following. 

4. The lieutenants, Sc. and commiſſioners of array ſhall divide their coun- 
ties into ſeveral diſtricts for forming the militia into regiments, troops and 
companies as may be moſt convenient for the inhabitants, and the inhabit- 
ants ſhall from the time they are appointed to ſerve in fuch regiment; troop, 
or company attend the ſaid ſervice under the penalties aforeſaid, and ſhall 
not ſerve in any other regiment, troop, or company. 

5. And by the 19G. 2. c. 9. His majeſty's lieutenants. or governors, 
and commiſſioners of array for the ſeveral counties, cities, and places of this 
kingdom, ſhall have authority to call together the militia in their ſeveral 
counties, &c. reſpectively, and them to lead, conduct, and employ, as welk 
within the faid ſeveral counties for which they ſhall be commiſiion- 
ed as into any other counties, according as they ſhall receive directions from 
his majeſty, or the chief governors of this kingdom fo to do; and the ſaid 
militia ſhall draw out upon the days and times mentioned in the act 2 G. 1. 
. 9. and alſo as often as the chief governors ſhall think neceſſary for the 
publick good and peace. J. 1. | mw 


III. Perſons chargeable to find ſoldiers. 


1. By the act 2G. 1. c. g. No perſon ſhall be obliged to ſerve in the mi- 
ita who ſhall find a ſufficient man that is a proteſtant qualified according 
to this act, to be approved of by his captain, ſubject to be altered upon ap- 
peal to the lieutenants and commiſſioners of array, Sc. and every perſon 
{o found and proyided, ſhall ſerve as a ſoldier in ſuch manner and under 
ſich penalties af Velen appointed. | „ 462 

2. Where any houſekeeper or maſter of a family in any county of a city 
or town is a papiſt,ſuch perſon ſhall find a ſufficient man who is a proteſtant to 
ſerre in his ſtead, to be approved of by his captain. | 
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Wilitia. 
(2) And in caſe of any diſpute between ſuch papiſt and captain in te. 
lation to the ſufficiency of ſuch man, the ſame ſhall be determined by the 
commiſſioners of array, or the major part not being leſs than three, 

(3) And in caſe ſuch papiſt ſhall neglect or refuſe to find ſuch (ifficie 
man, he ſhall forfeit double the ſum as a proteſtant would forfeit in ca. 
ſuch proteſtant ſhould neglect to attend the ſervice of the militia, when 
thereunto required by beat of drum or ſound of trumpet as aforeſaid. 

2. Nothing in this act ſhall extend to the perſons commonly called uz. 


ters, to make them liable to pay as papiſts or nonjurors, but the ſaid qua. 
kers ſnall pay only as proteſtants, in caſe they do not ſerve themſelves in 


the militia, or find a ſufficient perſon to ſerve in their ſtead, they making 
the following affirmation or declaration, if it be tendered them by any ju- 
ſtice of peace. : | 

3. Nothing herein contained ſhall affect the perſon or privilege of any 
member of either houſe of parliament, | 


IV. Providing ſubfiftence and carriages. 


1. By the act 2 G. 1. c. 9. It ſhall be lawful for the governors, lieu. 
tenants, deputy-lieutenants, or commiſſioners of array, or the major part of 
them, as often as any invaſion, inſurrection, or rebellion ſhall happen, to- 
wards the ſupport of the ſaid militia when in actual ſervice, to ſuppreſs and 
oppoſe ſuch invaſion, c. to raiſe ſuch ſums of money to be rateably ap- 
plotted upon the inhabitants and proprietors of land in their ſeveral counties 
and cities, in ſuch manner and proportion as other county charges are aſleſ. 
ed, not exceeding 6 d. for each footman, nor more than 12 d. for each horſe. 
man and dragoon, for each day they ſhall be in ſuch ſervice. 

(2) Which ſums ſo applotted and raiſed ſhall be paid by the ſeveral te- 
nants and occupiers of the land, and one moiety thereof ſhall be allowed 
the tenants or occupiers, by the landlords mediate and immediate, in pro- 
portion to the clear rents received by each of them. 

2. The ſaid lieutenants, Sc. and commiſſioners of array, or the major 
part of them, may raiſe upon the popiſh inhabitants, and upon every per- 


ton who ſhall refiiſe to take the oath of abjuration, which oath every juſtice 
of peace is impowered to tender, double the ſum they ſhould have paid by 


virtue of this act in caſe they had been proteſtants, and had taken the 
oaths appointed by ſeveral acts of parliament in Great Britain and this 
kingdom. =_ | | 
(2) And in caſe of fuch invaſion, Sc. whereby occaſion ſhall be to draw 
out ſuch militia into actual ſervice out of their counties and places as afore- 
faid, then immediately after ten days time the ſaid officers and private men 


* 


may be muſtered by the commiſſaries appointed for muſtering the ſtand- 


8 
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ing army. | a jets | 
3) And ſhall be paid during ſuch time as they ſhall. be in actual ſervice, 
the fame pay as is allowed the ſtanding. forces in this kingdom, which pay 


* 


ſhall . iſſue out of his majeſty's publick treaſury, in the ſame manner as it 


is paid to the ſtanding forces. 


3. The 


Militia. 

The ſaid lieutenants, Sc. and commiſſioners of array, or the major part 
of them, or the chief officers upon the place, may take and provide car- 
riages and horſes for the carrying powder, bullets, and other materials, in 
the fame manner, and allowing the ſame rate per mile outwards only for 
each horle to every ſuch carriage, as are taken upon the marching of any 
regiment, company or troop of the ſtanding army, | 

(2) The ſame to be paid as by 6 Ann. c. 14. And the ſaid lieutenants, 
Se. or the chief officers upon the place, may impriſon all mutineers as well 
officers as private men, or thaſe who do not do their duty at the day of 
their muſters and training, and other the aforeſaid ſervice, and may inflict 
for puniſhment for every ſuch offence any pecuniary mul&t, not exceeding 


55. per diem, or the penalty of impriſonment, not exceeding one calendar 


month. 
4. If any perſon ſo to be aſſeſſed, ſhall refuſe or negle& by a reaſonable 


time appointed by the faid lieutenants, &c. and commiſſioners of array, to 
pay ſuch ſums of money ſo to be aſſeſſed as aforeſaid, then the ſaid heute- 
nants, Sc. or the major part of them aſſembled, not being leſs than three, 
for every ſuch offence, by warrant under the hands and ſeals of the com- 
miſſioners then aſſembled, or the major part of them, not being leſs than 
three, of which the governor, or one of the deputy-lieutenants ſhall be al- 
ways one, may levy ſuch ſums of money by diſtreſs and ſale of the goods 
of the offender, rendering the overplus to the party ſo diſtrained, all ne- 


ceſſary charges in levying thereof being firſt deducted, to be applied to 


the uſe of ſuch troop or company whereunto the offender did belong, in 
ſuch manner as the ſaid lieutenants, Sc. and commiſſioners of array, or 
the major part of them ſhall direct. | 

5. The lieutenants, &c. and commiſſioners of array, or the major part 
of them, may appoint treaſurers or clerks for receiving and paying all mo- 
ney levied by virtue of this act, for the uſe of the militia, who ſhall give 
ſufficient ſecurity before the lieutenants, &c. to account for all ſuch ſums 
of money as they ſhall receive or diſburſe, and fhall every fix months 
give their accounts in writing upon oath to the lieutenants, &c. who may 
adminiſter the ſame. 25 

(2) And the ſaid accounts ſhall be forthwith certified to the. chief ,go- 


vernor and privy council, and a duplicate thereof ſhall. be certified to the 


juſtices of peace at the next general quarter-ſeſſions, and the treaſurer or 


clerk ſhall be paid ſuch gratuity by the faid lieutenants, Sc. as they ſhall 


think fit, not exceeding 6 d. per pound for all ſuch ſums of money as they 


ſhall receive and diſburſe, 


V. Seizing horſes and arms. 


1. By the act 2 G. x. c. 9. It ſhall be lawful for the chief governor and 
council, when it is needful, by proclamation to command. all civil officers 
to ſeize any horſes, Sc. belonging to any papiſt or perſon refuſing to take 
the oath of abjuration, fit to mount an horſeman or dragoon in the militia, 
except breeding mares, ſtallions, and horſes under four years old, and the 


lame to detain for ten days. 
(2) During 
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for every ſuch offence any pecuniary mulct, not exceeding 5 5. per diem, 


ty town, or ſuch places where there is a barrack, as the grand jury ſhall 


Militia. 

(2) During which time it ſhall be lawful for any perſon ſerving in the 
militia to tender and pay 531. to ſuch perſon ſeizing or having ſuch horſe 
in his cuſtody, to be paid over to the former owner, deducting thereout 
the charge of ſeizing and keeping ſuch horſe, and on payment of the ſig 
ſum the property of ſuch horſe ſhall veſt in ſuch perſon ſerving in the mi. 
litia ; but if no ſuch ſum ſhall be offered within the time aforeſaid, ſuch 
horſe ſhall be returned to the owner, paying for the ſeizing and keeping 
the ſame. | 

2. Upon proof made on oath before any juſtice of peace where ſuch pa- 
piſt or non-juring perſon reſides, that any papiſt or nonjuror had at the time 
ſuch proclamation iſſued, or a month before, in his actual poſſeſſion, any 
horſes, mares, or geldings fit to mount an horſeman or dragoon in th- 
militia, or any ſwords, bayonets, fire, or other arms, ſuch papiſt or non- 
juror, ſhall on demand made by any civil magiſtrate, or by any field 
officer or captain of horſe or dragoons in the militia, deliver the ſame 
to the perſon demanding, or his order, within the diſtrict wherein ſuch 
papiſt or nonjuror liveth. 

(2) And if ſuch perſon ſhall refuſe or neglect to deliver the ſaid horſe, 
Sc. or arms within three days after ſuch proof and demand, at ſuch place 
as by the perſon demanding the ſame ſhall be appointed within the aid 
county, unleſs the ſame were before the time of the information given or 
ſold without fraud, then it ſhall be lawful for ſuch juſtice to iſſue his war- 
rant for apprehending ſuch perſon ſo refuſing, in caſe he ſhall refuſe to 
pay 101. for ſuch horſe, & c. or arms not delivered as aforeſaid, and him 
to commit to the county gaol till payment of the ſaid ſum, which ſhall 
go one half to the informer, and the other half to the uſe of the militia of 
the diſtrict where the offender dwells. 


VI. Puniſhment for diſobedience or embezzelment. 


r. By the act 2 G. 1. c. 9. J 5. The ſaid heutenants, Sc. or the chief 
officers upon the place may impriſon all mutineers as well officers as pri- 
vate men, or thoſe who do not do their duty at the day of their muſters 
and training, and other the aforeſaid ſervice, and may inflict for puniſhment 


or the penalty of impriſonment not exceeding one calendar month. 

2. If any perſon to be arrayed and armed, ſhall detain or wilfully em- 
bezzel the horſe, ammunition, arms, furniture, or any cloaths, with which 
he ſhall be intruſted for the ſervice of the militia, it ſhall be lawful for 
the lieutenants, governors, and commiſſioners of array to impriſon him 
till ſatisfaction made for the ſame. 2 


VII. Stores for preſerving militia-arms. 


1. By the act 2 G. 1. c. 9. It ſhall be lawful for the grand jury of every 
county, or county of a city or town, to hire a houſe or rooms in the coun 


preſent 


Militia, 
dreſent, which ſhall contain racks and other conveniencies ſufficient for ſafe 
keeping of arms, ammunition and .accoutrements. 

(2) And it ſhall be lawful for the grand jury of every county, Ec. to 
raiſe by preſentment at the aſſizes, and in the county and county of the 
city of Dublin, by preſentment of the grand jury at the ſeſſions reſpective- 
ly, fuch annual ſum not exceeding ten pounds for the hiring the ſaid houſe 
or rooms, and alſo to preſent a ſum not exceeding ten pounds for fitting up 
the ſaid houſe or rooms with convemencies for the ſaid arms. 

2. The lord lieutenant or chief governors ſhall appoint for each county, 
or county of a city or town where ſuch houſe or rooms ſhall be fo hired, 
2 proper ſtorekeeper or armourer, who ſhall be obliged to keep the ſaid 
arms, ammunition and accoutrements in good order. | 

(2.) And the grand jury of each county ſhall raiſe by preſentment annu- 
ally, a fum not exceeding mow pounds, or three pence for every firelock, 
bayonet and broad ſword for defraying the neceſſary expence thereof, and 
for the ſalary of ſuch ſtorekeeper. 

3. The governors of each county or county of a city or town, or their 
deputies or commiſſioners of array where there is no governor, or any of 
them, ſhall be 4mpowered to enter into the ſaid ſtores and view the arms, 
ammunition, and accoutrements lodged therein. 

2) And the grand jury of the ſeveral counties {ſhall twice in every year 
at the time of the aſſizes, and in the county and the county of the city of 
Dublin at their quarter- ſeſſions rẽſpectively, viſit the ſaid dtores. 

(3) And in caſe it ſhall appear to them, that the ſaid arms, ammunition, 
or accoutrements, or any conſiderable part of them, have through neglect 
or deſign of the ſaid ſtore-keeper, been ſuffered to go out of proper order, 
or in caſe of other miſbehaviour in his office appearing to them, the ſaid 
grand jury ſhall be impowered to remove the ſaid ftore-keeper by preſent- 
ment from his office. | 

(4) And the lord lieutenant or chief governors ſhall appoint another per- 
ſon qualified as aforeſaid to ſerve in the room of ſuch ſtore-keeper ſo re- 
moved. | | 

4. In caſe there be any of his:majeſty's ſtanding forces quartered in the 
places where arms, ammunition, Or. accoutrements for the uſe.of the militia 
are kept, the commanding officer of the forces then in the place, ſhall 
appoint a ſufficient guard out of the ſtanding forces for the ſecurity of the 
laid arms, Cc. N 

(2) But if none of his majeſty's ſtanding forces are quartered in the ſaid 
town, the governors or their deputies, and commiſſioners .of array of the 
laid county, ſhall appoint a ſuffieient · guard for that purpoſe, out of the 
militia of the ſaid town and neighbourhood, which guard ſhall be paid ſo 
long as they remain in that ſervice after the ſame rate his majeſty's ſtanding 
forces are paid. ; | 

3) And the grand juries of the ſeveral counties ſhall raiſe by prefentment 
annually at the aſſizes, and in the county and county of the city of Dublin 
at their quarter- ſeſſions reſpectively, in the ſame manner that all publick 
money is by them raiſed, a ſum ſufficient for the pay of the men appointed 
out of the militia, for the guard of the ſaid arms, c. | 


A War- 
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Militia. 


A Warrant againſt a papiſt, for refuſing to deliver a horſe, upon 
| demand. | 


wy, 


To the conſtable of 
| at K. in the county of | 


„and to the keeper of his majeſty's pag], 


* 


County of HERE AS there lately iſſued a proclamation, from 11; 
————tOo wit. W chief governors and council of this kingdom, command. 
ing and authorizing all ſheriffs, juſtices of the peace, (and ſo forth) to ſer, 
and ſecure any horſes, mares, or geldings, belonging to any papiſt, or perſin 
refuſing to take the oath of abjuration, fit to mount an hor ſeman, or drago;y, 
in the militia : and whereas it hath been duly proved before me, that A. B. , 
the pariſh of C. in the county aforeſaid gent. being a papiſt, [or, perſon refuſing 
to take the oath of abjuration] had, at the time the ſaid proclamation ſued 
one horſe [or, mare, or gelding] fit for mounting an horſeman, or dragon, in 
the militia, and alſo had arms, and that the ſame were duly demanded ly C. 
D. of the pariſh aforeſaid, captain of horſe, in the militia of the ſaid coun- 
ty, and that the ſaid A. B. bath, for the ſpace of three days, refuſed to dil. 
ver the ſaid horſe and arms, or to prove that the ſame were (before ſuch di 
mand made) given, or ſold, without fraud : theſe are therefore, in his Mz 
jeſty's name, to charge and command you forthwith to apprehend the ſaid A, 
B. and (in caſe he ſhall refuſe to pay unto you ten pounds for ſuch hort, 
mare, or, gelding] and arms, not delivered, as aforeſaid) to convey him ſafe- 
ly to the gaol aforeſaid, and deliver him to the keeper thereof, together with 
this precept : hereby alſo commanding you, the ſaid keeper, Io receive the ſaid 
A. B. into your cuſtody, and him ſafely there to keep, without bail, till pq. 
ment of the ſaid ſum; and if the ſame ſhall be paid to you, or either if 
you, then you are forthwith to pay one motety thereof to C. D. of thepariſh 
of C. aforeſaid, who informed me of the ſaid offence ; and the other mnety t 
E. F. of the ſaid pariſh, eſquire, for the uſe of the militia of the diftrii 
where the ſaid A. B. did then dwell : hereof fail not. Given | 


Miller. 


TD Y an antient ordinance, Hawk. Stat. V. 1. p. 181. The toll of a 
mill ſhall be taken according to the cuſtom of the land, and according 
to the ſtrength of the water-courſe,' either to the twentieth or four and 
twentieth corn. $017 19 Te £8 ki 
And yet in ſome places the millers do claim and take the ſixteenth part 
and where the cuſtom hath been ſo uſed time out of mind, perhaps it ma) 
be good and warrantable. Dalt. c. 112. | ee 
And Mr. Dalton ſays, the miller ought to take but one quart for grinding 
vf one buſffiel of hard corn, but if he fetch and carry back the griſt to the 
owner, he may take two quarts of hard corn; and this hard corn is intend- 
ed of wheat, rye, meſlin (which is wheat and rye mixed). And for malt, 


the miller ſhall take but half ſo much toll as he taketh for hard _ 


Militia. 

is one pint in the buſhel, for that malt is more eaſily ground than 
yet or rye: but if the miller do fetch to his mill, * back 
the malt to the owner's houſe, then the miller alſo ſhall have double toll. 

alt. c. 112+ | ; | 

55 by Holt Ch. J. the toll of a mill muſt be regulated by cuſtom; and 
i the miller takes more than the cuſtom warrants, it is extortion: but 
if it is a new mill, there the miller is not reſtrained to any certain toll; but 
the perſons who will have their corn ground there, muſt comply with the 
miller's demands; and whatſoever he takes, it is not extortion, becauſe it 


; 1 is the voluntary agreement of the parties. L. Raym 149. 

2 In ſome places, the tenants are bound to have their corn ground at the 

— 7 lord's mill. As in the caſe of Hix and Gardener, H. 11 J. In an action on 

ron the caſe for erecting a mill, the lord declared upon a cuſtom for all the inha- 

* bitants to grind at his mill, and that the defendant had built a mill there 

FA contrary to the cuſtom ; and this was adjudged a good cuſtom : and ſuit to 
5 4 mill may be by reaſon of tenure or ſervice, and alſo by cuſtom, and fo 


may well bind ſtrangers. 2 Bulſt. 195. | 

And a new erected houſe within the precincts is within the cuſtom of mul-- 
ture; and none may grind elſewhere, but in caſe of exceſſive toll, or that 
the griſt cannot be ground in convenient time. Hardr. 177. 

16 C. 2. K. and Mood. The defendant, being a miller, was indicted for 
changing corn delivered to him to be ground, and giving bad corn inftead of 
it. It was moved to quaſh it, becauſe only a private cheat, and not of a 
publick nature. But it was anſwered, that being a cheat in the way of trade, 
it concerned the publick, and therefore was indictable. And the court was 
unanimous not to quaſh it. S. Caf. V. 1. 217. | | 
Altho' every larceny implies a treſpaſs, and a felonious taking of the thing 
ſtolen ; yet it hath been reſolved, that even thoſe who have the poſſeſſion of 
goods by the delivery of the party, as a miller who hath corn delivered to 
him to grind, may be guilty of felony by taking away part thereof with an 
intent to ſteal it. 1 Haw. go. 7 | 
Millers are not to be common buyers of any corn, to ſell the ſame again, 
either in corn or meal; but ought only to ſerve for the grinding of corn that 
ſhall be brought to their mills. Dali. c. 122. | 


Mines. 


2 the act, 10 G. 1 c. 5. here proprietors of lands have ſet their 
lands in fee farm and for leaſes for lives renewable for ever, or for a 
long term for years with an exception of mines or minerals in ſuch fee farms 
or leaſes, all perſons to whom thè rent upon ſuch fee farms, or the immedi- 
ae reverſion in fee ſimple or fee tail expectant on ſuch leaſes belong, ſhall 
have power to open, dig, and work all mines or minerals which ſhall be 
found upon the ſaid RM and to raiſe and carry away the ore thereof, or 
to demiſe the ſame for thirty one years. /. 4. 

(2) And the perſons aforeſaid, and all perfons to whom the ſaid mines and 
minerals ſhall be demiſed as aforefaid, ſhall have free liberty to build ſuch 
oules as ſhall be convenient for working the ſaid mines, and to dig and. 
XXX make 


4 
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Mines. 
make turf for the uſe of the ſaid houſes where the ſame ſhall happen to * 
in bogs or mountains only, making to ſuch perſons as ſhall be intitled to the 
poſſeiſion of the lands wherein ſuch mines and minerals ſhall be dug for 
wrought, or found, ſuch reaſonable allowance for the damage ſuſtained up- 
on account of digging ſuch mines, and railing and carrying away the ore, or 
for the building ſuch houſes, or the digging ſuch turf, as ſhall be agreed up- 


on between the parties intereſted therein. 

(3) And in caſe the ſaid parties do not agree, then ſuch damages ſhall be 
aſcertained by a jury of twelve legal freeholders of the county upon their 
oaths in the preſence of two juſtices of the peace for ſuch county. 

2. In caſe the ſaid parties do not agree among themſelves, any two neigh. 
bouring juſtices of the peace for ſuch county are required to iſſue a precept 
in writing under their hands and ſeals, requiring the ſh-riff of ſuch county 
to return four and twenty freeholders at ſuch time and place as ſhall in ſuch 
precept be appointed, due notice of which ſhall be 2 to both parties, 
out of which four and twenty freeholders ſo returned, twelve legal and in- 
different men ſhall be ſworn to try and aſcertain the damages, and the al 
lowance to be made for ſuch damages. - 

(2) And the ſaid two juſtices ſhall certify ſuch finding or inquiſition un- 
der their hands and ſeals into the king's bench, which ſhall be recorded in the 
ſaid court, and the like proceſs ſhall iſſue thereon as in caſe of a judgment 
upon a writ of inquiry of damages. 4 

3. Provided that before the ſaid twelve men ſo ſworn ſhall make any re- 
turn for the aſcertaining of the ſaid damages, fix of them at leaſt ſhall view 
the ſeveral places where the damages are alledged to be done. 

4. It ſhall not be lawful for any perſons in purſuance of this act, to open, 
ſearch, dig for, or work, any mines or minerals in any ſpot of ground, where- 
on any houſe, backſide, garden, orchard, or avenue, ſhall be, without the 
licence, or conſent of the tenant or poſſeſſor thereof, and of all other per- 
ſons who ſhall be ſeized of the immediate reverſion and inheritance of the 
ſaid lands, expectant on the leaſes made in fee ſimple or fee tail, firſt ob- 


tained in writing. 


A precept to the ſheriff to return a jury of twenty four free 
| holders. 


By A. B. and C. D. Eſquires, two of his majeſty's juſtices of 
the peace, for the county of — 17 


To E. F. eſquire, high-ſheriff of the ſaid county. 


URSUANT # an at of parliament made in this kingdom, in the 

tenth year of the reign of his late Majeſty King George the firft, intitul- 
ed, An act for the further encouragement of finding and working mines and 
minerals, within this kingdom, we do hereby require you to ſummon twenty 
four freeholders of your county to appear before us, at K. in the ſaid couniy, 
os the ——— day of next, at ten of the clock in the forenoon, lo * 


—_— 


an 


Mines. 


1nd aſcertain the damages Juſtained by G. H. of K. aforeſaid, occafioned by 
|. K's opening and working of a mine, in and upon the lands of L. in this 
rounty, whereof the ſaid G. H. is tenant, and by carrying away the ore, and 
by building houſes, for working of the ſaid mine, and. by digging and making 
turf for the J. aid houſes; and that you then return this precept, together with 
the names and additions of the ſaid twenty-four freeholgers : bereof fail nat. 
Given under our bands and ſeals 


The inquiſition and return of the jury. 


Connty of } A N inquifition indented, taken at K. in the ſaid county, on 
—to Wit. the day of this inſtant before A. B. and 
C. D. eſquires, two of his majeſly's juſtices of the peace, for the ſaid county, 
(by virtue of an att of parliament made in this kingdom, in the tenth year of 
the reign of bis late majeſty king George the firfl, intituled, Am act for the 
further encouragement of finding and working mines and minerals within 
this kingdom) upon the oaths of I. K. L. M. [fo to the number of twelve] 
good and lawful men of the ſaid county, which jury, being ſworn to enquire, 
view, and aſcertain what damages G. H. of K. aforeſaid, ſuſtained and 
will ſuſtain, by I. K.'s opening and working of a mine, in and upon the 
lands of L. in the ſaid county, (whereof the ſaid G. H. is tenant) and by 
the ſaid I. K.'s carrying away ore, building of houſes, for working of the 
ſaid mine, and by digging and making of turf, for the ſaid houſes, upon their 
oaths, ſay, that they have enquired into and viewed the ſaid damages, which 
the ſaid G. H. hath ſuſtained, and will ſuſtain, on the account aforeſaid : 
and do aſcertain and appoint that the ſaid I. K. his executors, adminiftrators, 
or aſſigns, ſhall pay or allow unto the ſaid G. H. his executors, adminiſtra- 
urs, or aſſigns, the ſum of ten pounds a year for the ſaid damages, to com- 


mence from the day of this inſtant | 
terly, by four equal payments, or allowances, during the whole time that the 


ſaid mine and ore ſball be working [or, as they ſhall return.] In witne/s 


whereof, as well the ſaid juſtices, as the ſaid jury, have hereunto ſet their 


bands and ſeals, the =—— 


The juſtices certificate of the inquiſition. 


To the right honourable T. M. eſquire, lord chief juſtice of his majeſty's 
2 of King's Bench, in Ireland, and the reſt off the judges of the 
ame court. 


County of VV A. B. and C. D. e/quires, two of his majeſty's juſ- 
—to wit. tices of the peace, for the ſaid county, do hereby certify, 
that the annexed inquifition was taken in our preſence. In witneſs whereof we 


have hereto ſet our hands and ſeals, the —— gay | of 
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and to be paid or allowed quar- 
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1 IS word in its uſual acceptation is applied to all thoſe crimes and ge 
fences, for which the law has not provided a particular name; and 
they may be puniſhed according to the degrees of the offence, by fine, 
impriſonment, or both. Barl. 


Mute. 


HE whole learning relating to this title, will be comprehended in the 

T explication of the ſtatute of Zeftminſter 1. c 12. which is as follows; 
Notorious felons, and which openly be of evil name, and will not put they. 
ſelves in inqueſt of felonies that men fhall charge them with before the juſtices 
at the king's ſuit, ſhall have firong and bard impriſonment, as they which re. 
Fuſe to fland to the common law of the land. But this is not to be underſtod 
of ſuch priſoners as be taken of light ſuſpicion, g Ed. 1. c. 12. 


Felons] This ſtatute extendeth not to treaſon, which is the higheſt offence, 
nor to petit larceny, which is of all felonies the loweft : but if a man ſtand 
obſtinately mute upon an arraignment of treaſon or petit larceny, he ſhal 
have the like judgment as if he had confeſſed the indictment. 2 Iuſt. 177, 
2 Haw. 329. | 

This word fel:ns extendeth as well to women, as to men. 2 Ju. 17). 


Notorious, and openly of evil fame] Therefore no perſon ſhall be put to 
this puniſhment, unleſs the matter be evident or proveable, which it is the 
duty of the judge to look unto, and to examine the evidence which proves 
the priſoner guilty of the fact, before he proceed to the judgment of pain 
fort & dure. 2 Inſt. 177. 2 Haw 330. 


And will not put themſelves in ingugſts.] This is called ſtanding mute. 

Now a man may ſtand mute two manner of ways : 
Firſt, when he ſtands mute without ſpeaking of any thing; and then the 
court ſhall ex officio inquire by the oath of any 12 perſons that happen to be 
o preſent, whether he do fo of malice, or by the act of god; and if it be 
found that it was by the act of god, then the judges of the court (who are 
always to be of counſel with the priſoner to give him law and juſtice) ought 
to inquire touching all thoſe points which he might poſſibly plead for him- 
ſelf, as whether a felony were done, whether he be the ſame perſon that is 
indicted for it, whether he did it, and whether he hath any matter to al 
ledge for his diſcharge ; and ſuch inquiry ſhall, be made, not by an inqueſt 
of office, but by a jury returned by the fheriff, in the fame manner as 
if the defendant had actually plead-d; for ſince it is not his own fault that 
he did not ſo plead, there is no reaſon why his trial ſhould be in a more 
looſe and ſummary manner, or any way leſs regular or ſolemn, than if he 
had ſo pleaded. 2 Inſt. 178. 2 Haw. 32, 328. 2 H. H. 317. arraig 
Eut what if all this be found againſt the priſoner, what ſhall be done? be in 
-- Whether judgment of death ſhall be given againſt him, though he that h 
never pleaded, ſeems yet undetermined, 2 H. Z. 317. 5 not te 
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Mute. 

But after a man hath confeſſed himſelf guilty, or pleaded and put him- 
ſelf upon his country, he ſhall not afterwards be demeaned as one that 
tands mute, in reſpect of his ſubſequent filence ; but the jury ſhall be 
charged and the trial ſhall proceed, and the like judgment ſhall be given as 
in common caſes. 2 Haw, 327. 2 

Alſo if the perſon become mute, and not by the act of god, as by 


cutting out his own tongue, he ſhall forthwith be put to his penance. 


Inft. 178. . | 
, 4 kind of mute is, when the priſoner can ſpeak, and perhaps 


pleadeth not guilty, or pleadeth a plea in law, and will not conclude to rhe 
inqueſt according to this act, that is, to be tried by god and the country; 
then this act is ſufficient warrant, if he cauſe be evident or probable, to 
put him to his penance : but if he demur in law, and it be adjudg- 
ed againſt him, he ſhall have Sent to be hanged; and tho' by his 
demurrer he refuſe to put himſelf upon the inqueſt according to the let- 
ter of this act, yet foraſmuch as he is out of the reaſon of this act, for 
that he refuſeth not the trial of the common law, the demurrer being allow- 
ed to him by law, and to be tried by the judges, he ſhall not be put to 
his penance, but have judgment to be hanged, and not have pain fort & 
dure. 2 Inſt. 178. 


At the king's ſuit] This act ſpeaketh only of indictments at the fuit of 
the king; but the judgment of pain fort & dure was at the common law, 
both in indictments and appeals. 2 Ju. 177. 


Shall have ſtrong and hard impriſonment] Soient miſes en la priſon fort & 
dure: The judgment in this caſe is, that the man or woman ſhall be remand- 
ed to the priſon, and laid there in ſome low and dark room, where they ſhall 
lie naked on the bare earth without any litter, ruſhes, or other cloathing, 
and without any garment about them, but ſomething to cover their privy 
parts, and that they ſhall lie upon their backs, their heads uncovered and their 
feet, and one arm ſhall be drawn to one quarter of the room with a cord, 
and the other arm to another quarter, and in the fame manner ſhall be done 
with their legs, and there ſhall be laid upon their bodies iron and ftone, ſo 
much as they may bear and more, and the next day following they ſhall have 
three morſels of barley bread without any drink, and the ſecond day they 
ſhall drink thrice of the water that is next to the houſe of the priſon 
(except running water) without any bread, and this ſhall be their diet 
until they be dead. So as upon the matter they ſhall die three manner of 
ways, by weight, by famine, and by cold, And the reaſon of this terrible 
1 is becauſe they refuſe 20 ſtand to the common lau of the land. 
2 Init. 178, 170. | 
Which * © ve being ſo ſevere, lord Hale adviſes, that it be not given 
too haſtily, but that the priſoner be not only thrice admoniſhed, but alſo have 
ſome convenient reſpite, as until the afternoon, to bethink himſelf, if the 
arraignment be in the morning ; or till the next morning, if the arraignment 
be in the afternoon ; and that the judgment it ſelf be diſtinctly read to him, 
that he may know his danger before his final refuſal, with due admonition 
not to deſtroy himſelf. 2 H. H. 220. | 7 
An 
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Mute. 


And it is ſaid to be the practice of Newgate ſeſſions, where a priſoner re- 
fuſes to plead, to endeavour to compel him to do it, by tying his thumb; 
together with whip-cord, and drawing them together by the ſtrength of two 
men to give him a taſte of the pain to be endured, if he will not comply, 
2 Haw. 331. | | | 
And * judgment be given of pain fort & dure, yet if the offence laid 
in the indictment be within clergy, his clergy ſhall be allowed him; and thy 
in ſtrictneſs of law the priſoner ought to pray it, yet it is the duty of the 


judge to allow it, tho not prayed, and that as well after judgment pr. 


nounced as before, 2 H. H. 320, 321. 


And as to the caſe how far he is intitled to his clergy, it is enacted by 
the 3 I. c. q. that if any perſon be indicted of any offence, for which by 
virtue of that or any former ſtatute he 1s excluded from the benefit 
clergy, if he had been convicted by verdict or confeſſion ; if he ſtand 
mute, or will not anſwer directly to the felony, or ſhall challenge pe. 
remptorily above 20 of the jury, he ſhall not be admitted to the benefit of 


clergy. /. 2, 


In which expreſſion [by virtue of any former ſtatute] offences excluded 


from the benefit of clergy by ſubſequent ſtatutes ſeem not to be compre. 
hended ; and conſequently perſons ſtanding mute on an indictment upon any 
ſuch ſubſequent ſtatute, ſhall have their clergy, if it is not otherwiſe ſpect- 
ally provided by ſuch ſtatute. 2 Haw. 332. 

And as to the other conſequences of ſtanding mute, it 1s obſervable, that 
where a perſon ſtanding mute 1s 7 to his penance, and thereby pre- 
vents that attainder which otherwiſe he might have incurred, he for ſeits bi; 
chattels only, and not his lands; and for this reaſon ſome have endured this 
puniſhment. 2 Haw. 331. | 

It doth not appear that the proſecutor of an indictment for felony, where 
the defendant ſtandeth mute, is intitled to the reſtitution of his goods, ei- 


ther by the common law or by any ſtatute, 2 Haw. 332. 


But this is not to be underſtood of ſuch priſoners as ſhall be taken on light 


ſuſpicion] But if they obſtinately ſtand mute, it ſeemeth that they may be 


ſeverely fined and impriſoned for the contempt. 2 Haw. 330. 


Mulante. 


J. What it is. 
TI. How it may be removed. 
III. How puniſhed. 


* 


I. What it is 


A Common nuſance ſeems to be, an offence againſt the publick, either 


by doing a thing which tends to the annoyance of all the king's ſub- 


jects, or by neglecting to do a thing which the common good requires. 
Haw. 197. 5 | 


Annoy- 


05 


Mulante. 


Annoyances to the prejudice of particular perſons, are not puniſhable by 


z public proſecution as common nuſances, but are left to be redreſſed by 
the private actions of the parties aggrieved by them. 1 Haw. 197. 

Where note a diverſity between a private and a publick nuſance : If it is 
a private nuſance, he ſhall have his action upon his caſe, and recover his 
damages; but if it is a publick nuſance, he ſhall not have an action upon 
his caſe, and this the law hath provided for avoiding of multiplicity of ſuits, 
for if any one might have an action, all men might have the like; but the 
law for this common nuſance hath provided an apt remedy, by preſentment 
or indictment at the ſuit of the king, in the behalf of all his ſubjects; unleſs 
any man hath a particular damage, as if he and his horſe fall into a ditch 
made acroſs a highway, whereby he received hurt and loſs, there for this 
ſpecial damage which is not common to others, he ſhall have an action up- 
on his caſe. 1 Inſt. 56. 

And from hence it clearly follows, that no indictment for a nuſance can 
be good, which lays it to the damage of private perſons only : as where it 
accuſes a man of N N ſuch a common; or of incloſing ſuch a piece 
of ground, wherein the inhabitants of ſuch a town have a right of common, 


to the nuſance of all the inhabitants of ſuch a town; or of diſturbing a 


water-courſe running to ſuch a mill, to the damage of ſuch a perſon 
and his tenants, without ſaying of all the liege ſubjefts of the king, 
„„ MY FE 
Yet it hath been ſaid, that an indictment of a common ſcold is 800% al- 
though it conclude to the common nuſance of divers, inſtead of all the 
king's ſubjects; perhaps for this reaſon (ſays Mr. Hawkins) becauſe a com- 


mon ſcold cannot but be a common nuſance. 1 Haw 198: 


And if the law be ſo in this caſe, why ſhould not an indictment ſetting 


| forth a nuſance to a way, and expreſsly and unexceptionably ſhewing it to 
| be a highway, be good, notwithſtanding it conclude to the nuſance of di- 


ders, without ſaying all the king's ſubjects? And perhaps the authorities 
which ſeem to contradict this opinion, might go upon this reaſon, that in 


| the body of the indictment, it did not x 4490 with ſufficient certainty, whe- 
| ther the way wherein the nuſance was all 


edged, were a highway, or only a 
private way; and therefore that it ſhall be intended from the concluſion of 


the inditment, that it was a private way. 1 Haw. 198. | 
There is no doubt, but that common bawdy houſes are indictable as 


common nuſances; and it hath been ſaid, that all common flages for 


wpe dancers, and alſo all common gaming houſes, are nuſances in the 


eye of the law, not only becauſe they are great temptations to idle- 
neſs, but alſo becauſe they are apt to draw great numbers of. diſorderly 
perſons. 1 Haw. 198. LETS 4 ye, 1 
Alſo it hath been Ne, that a common play houſe may be a nuſance, 
i it draw together ſuch a number of coaches or people, as prove generally 
"convenient to the places adjacent. 1 Haw. 198. | 

Frecting a ſbed ſo near a man's houſe, that it fops up his lights is not a 
nuſance for which an action will lie, unleſs the houſe is an antient houſe, and 
the lights antient lights. 2 Salk 459. | 

Allo ſtopping a proſpect is not a common nuſance. 3 Salk 247. 

A gate erected in a highway, where none had been before, is a common 
nulance, I Haw. 199. | MEET 

| ; Tt 
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. It hath been holden, that it is no common nuſance to make candles in 

town, becauſe the needfulneſs of them ſhall diſpence with the noiſomnels of 
the ſmell ; but the reaſonableneſs of this opinion ſeems juſtly to be queſtic. 
able, - becauſe whatever neceſſity there may be that candles be made, it can. 
not be pretended to be neceſſary to make them in a town : and ſurely the 
trade of a brewer is as neceſlary as that of a chandler ; and yet it ſeems tg 
be agreed, that a brewhouſe erected in ſuch an inconvenient place, wherein 
the buſineſs cannot be carried on without greatly incommoding the Neigh- 
bourhood, may be indicted as a common nuſance: and ſo in like caſe mz 
a glaſs. boyſe, or a ſwine yard. 1 Haw. 199. } 

A perſon was indicted for making great noiſes in the night wtih a ſpeak- 
mg trumpet, to the diſturbance of the neighbourhood ; and it was held 
by the court to be a nuſance. 7. 12 G. K. and Smith. Str. nog. 

But it hath been reſolved, that neither an old, nor a new dove-core is 2 
common nuſanee ; but perhaps if a tenant hath erected one without licence 
of the lord of the manor, the ford may have an action on his caſe again 
him. 1 Haw. 198. | 

A monſter ſhewn for money is a miſdemeanor. 2 Cha. Ga. 110. Z. 3 
C. 2. Harring and Harland, It was a monſtrous child, that died, and 
was embalmed to be kept for ſhew ; but was ordered by the lord chancel. 
lor to be buried. | 

If a man has a dog that kills ſheep, this is not a publick nuſance, but th: 
owner of the dog (knowing thereof) is liable to an action; but if he is fa 
norant of ſuch quality, he ſhall not be puniſhed for this killing: and in an 
action upon the caſe for ſuch killing, the plaintiff fhall be required to prove | 
in evidence, that the dog had uſed to kill ſheep. Dyer 25. Het. 111. 

And in order to maintain an action for biting by the defendant's dog, it 
muſt be proved alſo that he knew his dog to be uſed to bite; but one in- 
ſtance is ſufficient in that caſe. 12 Mod. 555. - 

And if a man keeps a dog accuſtomed to. bite fbeep, and he knows it, and 
notwithſtanding he keeps the dog ſtil], and afterwards the dog bites a h/e; 
this ſhall be actionable, altho' he had been known before to bite ſheep only: 
becauſe the owner, after notice of the firſt miſcief, ought to have deſtroyed 
or hindred him from doing any more hurt. L. Raym. 110. 

If a man has an unruly /e in his ſtable, and leaves open the ſtable door, 
whereby the horſe gets forth and doth miſchief, an action lies againſt the mal- 
ter. 1 Fent. 295. „ 155 E 

In the caſe of Buxendin and Sharp, E. 8 . The plaintiff declared, that 
the defendant kept a Bull, that uſed to run at men, but did not ſay that the 
defendant knew of this quality; it was adjudged, that an action did not lu, 
unleſs it did appear that the maſter knew of this quality. 2 Salt. 662. 

There is a difference between beaſts that are feræ nature, as lions and ty. 
gers, which a man mult always keep, up at his, peril; and beaſts that are 
manſuete nature, and break thro' the tameneſs of their nature, ſuch as oxen 

and horſes: In the latter caſe, an action hes, if the owner has had notice 0! 
the quality of the beaſt; but in the former caſe, an action lies without ſuch 
notice. L. Raym. 1583. ae Ny | 

But after ſuch. wild beaſts have eſcaped from their keeper, fo as to 7038" 


their natural liberty; in ſuch caſe, he that kept them before, thall nat ar. 
| Wer 


Nulance, 

der for the daa they ſhall commit after he hath loft them, and they have 
refumedd their wild nature. 1 Vent. 295. N 

A ncih, going in the ſtreet unmuszled, from the fttocity of his nature 
being dangerous and cauſe of terror ts his thajeſty's ſubject's, ſeemeth to be 
common nuſance, and conſequeitly the owner may be indicted for ſuffer - 
ing him ſo to go At large. 
1 I. How it may be remiooed. | 
It ſeemeth to be certain, that any one may pull down or otherwiſe deſtroy 


à common nuſance, as a new gate, or even a new houſe erected in a high- 
way, or the like; for if one whoſe eſtate is or may be prejudiced; by a pri- 


vats naſinee actually erected, as a houſe hanging over his ground, or ſtop- 


ping his lights, may juſtify the entring into another's ground, and pulling 
down and deſtroying ſuch a nuſance, whether it were erected before or ſince 
he came to the eſtate, it cannot but follow 4 fortiori, that any one may law- 
fully deſtroy a common nuſance: And as the law is now holden, it ſeems 
that in a plea, juſtifying the removal of the nuſanee; a man need not ſhew 
that he did as little damage as might be. 1 Haw: 1999s ; 
But although he may remove the nuſance, yet he cannot remove the ma- 
terials, or convert them to his own uſe. Dall. c. 56. e 


It is ſaid, that a common ſcold is puniſhable by being put into the cucking 
ſtool. 1 Haw. 200. 

Note; cxck or guck in the Saxon tongue (according te lord Coke) ſigni- 
fieth to ſcold or brawl; taken from the bird cuckpw or guckhaw: and ing 
in that language fignifieth water; becauſe a ſcolding woman was for her pu- 
viſhment ſowſed in the water. 3 {nf 219 = The common Gf in the 


northern parts of Englund, amongſt whom the, gre teſt remains 0 the an- 


— 
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Fab” ; | . 11 of bn 2 LJ Fans 
tient Saxon are to be found, pronounce it duckmng Pool; which perhaps may 
have ſprung from the Belgic or Tentonick c to dive under water; from 
whence alfo probably we denominate our duck the water fow]:. or rather, it 


F4 


is more agreeable to the analogy and progreſſion of languages, to aſſert, that 


the ſubſtantive duck is the original, and the verb made from thence; as much 
as to ſay, that to duck is to do as that fowl does. 
And ſhe may be convicted, without ſetting forth the particulars in the 
indictment. 2 Haw. 227. 
Nevertheleſs, the offence muſt be ſet forth with convenient certainty ; and 
the indictment muſt conclude not only againſt the peace, but to the common 
tuſance of divers of his majeſty's liege ſubjefts. As in the caſe of K. and Mar- 
garet Cooper, H. 19 G. 2. She was convicted on an indictment, for being 
« common and turbulent brawler, and ſower of diſcord among ft her quiet and 
boneft neigbbours, ſo that ſbe hath ſtirred, moved, and incited divers ſtrifes, con- 
Iroverfies, quarrels, and diſputes, among ſi his majeſty's liege peo le, againſt the 
beace, &c. It was moved in arreſt of judgment, that the charge was too 


general, and did not amount to being either a barrator or common ſcold, 
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„7 ͥ — in the year of the reign of: 
times, as well before as afterwards, with force and arms, at- in the ſud 
county, There ſet. forth the nufance]' and the ſame (nuſance) ſo as aforeſaid 
' "done, doth yet continue and ſuſfer to remain; to the common-nuſance of all tbe 
* lieges,and Jubjefs of our ſaid lord the king, to the evil example of all other: 


=<rown and dignity. 


Mttlauce. 


-which are the only inſtanees in which a general charge will be ſufficient, 3 
was likewiſe objected, that if the words did amount to a deſcription of R 
ſcold, yet it ſhould be laid to be to the common nuſance of her neighboun 


for every degree of ſcolding is not indictable. And the court was of opi- 

nion, that the judgment ought to be arreſted on both exceptions; for none 
of the words here uſed are the technical words, and it muſt be laid to be to 
the common nuſance. Hr. 1246. | | | 

There is no doubt, but that whoever is convicted of another nuſance, ma 
be fined and impriſoned; and it is ſaid, that one convicted of a uſu 
done to the king's highway, may be commanded by the judgment to remove 
the nuſance at his own coſts: andit-ſeemeth to: be reaſonable, that thoſe wh; 

are convicted of any other common nuſance, ſhould alſo have the like Judg- 
ment. 1Haw. 200. Str. 686. | % 240 11. 1% net 
And the defendant ſhall not be allowed to make any objections againſt the 
indictment, until he hath pleaded to it. Dalr. c. 66. | 
And the court-never admits a perſon convicted of: a nuſance, to a ſmal 
fine, until proof is made of the nuſance being removed. Dalt. c. 66. 

A maſter is indictable for a nuſance done by his ſervant. L. NRaym 264 
Allcommon nuſances are indictable not only at the ſeſſions, but allo inthe 
torn and leet. 2 Haw. 6. eh 21211 es 

An acł of general pardon only diſcharges the fine, but not the abatemer: 


of the nuſance. 2 Salk: 458. EY i 5; 
There are many offences by particular ſtatutes declared to be common 


, 
o 


nuſances, which are treated of under their r eſpective titles. 


- 611 General indidtment for a nuſance. 


3 1 2 HE jurors for our lord the king upon their oaths preſent, That 
« . 


—yeoman, on tbe.— 40 


in the county of —— 
and on divers other days aid 


A. O. late o, 


in the ike caſe offending, and againſt the peace of our ſaid lord the-kug, his 
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F oaths in general. | 

I. The common forms of oaths. N 5700, 
III. Quakers oaths, 2 5 
IV. Oaths of. inſidels. 5 


I. O oaths in general. 8 
1. AT H is a corruption of the Saxon word eoth. , 3 Inſt. 165. Ou. 
2. It is called a corporal 'oath, becauſe the Per ſon lays his hand Corporal oat. 
upon ſome part of the ſcriptures when he takes it. 3 nfl. 169. | 
z. If the oath be taken on the common prayer book, which hath the e- "fare gg 
piſtles and goſpels, it is good enough, and perjury upon the ſtatute may be aver book. 
aſſigned upon this oath. 2 Keb. 314. | c 


4. The words, So help me God, in the common form of an oath, perhaps So help me 


may have been firſt uſed in the ver} ancient manner of trial by battle in this“ 


kingdom, or at leaſt are delivered with a peculiar emphaſis in that ſolem- 
nity; wherein the apellee lays his right hand on the book, and with his leſt 
hand takes the appellant by the right, and ſwears to this effect, Hear this, 
thou who calleſt thy ſelf John by, the name of bapti/m,, whom 1 hold by the hand, 
that falſly upon me thou haſt lied; and for this thou lieſt, that I who call myſelf 


Thomas by the name of baptiſm, did not feloniouſly murder thy father W. by 


name——S9 help me God (and then he kiſſes the book, and ſays) and this. 
[ will defend againſt thee by my body, as this court ſhall award. And ſo the 
appellant is ſworn in like manner. = | 
[Where we may obſerve alſo the genuine foundation, as it ſeemeth, of 
the lie being eſteemed {till ſo great an affront above all others, as, whenever 
it is pronounced, to cauſe an immediate affray and bloodſned .] 
5. No ancient oath can be altered, or new oath impoſed, without an act Power of admi- 
of parliament; nor can any oath be adminiſtred by any, that have not als ning REL 
lowance by the common law time out of mind, or by, an act of parliament; 
2 [nft. 479. 3 Inſt. 165. 8 FA dlogt 3b n 
And this is the reaſon why generally there is a clauſe in the ſtatutes, giving 
power to the juſtices to this or the like effect [which oath ſuch juſtice is 
bereby impowered to adminiſter ] tho' it ſeems to be clear, that if an act in- 
powers a juſtice, in a ſummary way to convict an offender by the oath of a. 
witneſs, it doth (without any more) of neceſſity give, him power to admin; 
ſter the oath to that witneſs; and that it is ſufficiently implied in the words, 
and neceſlarily included in the power. For when the law grants any thing, 
that alſo is granted, without which the thing it ſelf cannot be. 12 C. 4 30, 
Fay: 24g EW 3 | 
6.. Where an oath is adminiſtred by a perſon that hath lawful authority P<jury. 
to tender the ſame, and it be afterwards broken, yet if it be not in .agudi-. 
by 3 it is no perjury, nor puniſhable by the common law. 4. 
"ſt. 166. | | | 4 
Therefore if one call another a perjured man, he may have an action on 
the caſe, becauſe it ſhall be intended to be contrary to his oath .in a judjeial 
Yyy 2 proceed 
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proceeding; but for calling one a forſworn man, no action lies; becauſe 1, 


forſwearing may be extrajudicial, and conſequently no perjury in lay } 
Inſt. 166. | 
Of the oath of 7. Every layman, above the age of 12 years, was anciently obliged to 
allegiance. take the oath of allegiance at the tourn or leet, and it was a high contempt 
to refuſe it. 1 Iuſt. 68. BE. 5 
But the clergy were not obliged to take the oath of allegiance till the n. 
formation, any further than doing homage to the king for the lands held ot 
him in right of the church. 1 H. H. 71, 72, 7 
Lord Hale, ſpeaking of the ancient oath af allegiance, which continued 
above 600 years, ſays, that therein the prudence of the common lay is ob. 
ſervable, that it was ſhort and plain, nôt intangled with long and intricate 
clauſes or declarations, but that the ſenſe of it was obvious to the moſt com. 
mon underſtanding. and yet withal comprehenſive of the whole duty of 2 
ſubject to his prince. 1 H. H 63. And from this the preſent form of the 
'oath of allegiance hath not much varied. CON-eL 1 2: 
Ot the oath of 8, The oath of ſupremacy came in, upon aboliſhing the papal authority 
ſupremnacy- at the reformation. Read, Oath e 
Of the oath of 9. The oath of abjuration came in after the revolution; received ſome 
atjuration- alterations in the firſt year of queen Aune and again in the firſt year of 
king George the firſt. V B. Both theſe ſtatutes extend to Ireland. 
Perhaps it might be wiſhed, that it were made more applicable to lord 
Hate's rule, in being more ſhort and plain; there being im it ſeveral hard 
words, which probably many who take it do not well underſtand , and ther: 
being an act of parliament therein referred to, which perhaps not one in fi- 
ty who take it have conſulted. 
Sirmmoning 10. Two juftices may ſummon by writing under hand and ſeal, any per. 
herſons to take ſon whom they ſhall ſuſpect to be dangerous or diſſaffected to the govert- 
the oaths. > . Ko ; f 
ment, to appear before them, at a certain day and time therein to be ap- 
pointed, to take the oaths of allegiance, ſupremacy, and abjuration; aud if 
ſuch perſon neglects or refuſes to appear, then on due proof made on oath 
of the ſummons having been ſerved on ſuch perſon, or left at his dwelling 
houſe, or uſual place of abode, with one of the family there, they ſhall cer- 
tify the fame to the next ſeſſions, there to be recorded by the clerk of the 
peace. And if ſuch perſon ſhall neglect or refuſe to appear and take the 
Hats at the ſaid ſefhons (the narne of fuch perſon being publickly read at 
the firſt meeting of the ſaid ſeſſions), then ſuch perſon ſhall be eſteemed and 
adjudged a popifh recuſant convict: and the ſame ſhall be thence certified 
by the clerk of the peace, into the chancery or king's bench, to be there re- 
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Whom they jball faſpef?} It ſeemeth that a bare ſuſpicion is not ſufficient, 
but there ſhould be ſome good caule of ſuſpicion, and that the. cauſe of ſul- 


picion is traverſable. Read. Oath. 


RNefuſe— to take the oaths] A perſon cannot be ſaid to refuſe the oaths, 
-anlefs they be read to him, or offered to be read. Read. Oath, 


II. The 


it, 
l. 


he 


Paths. 
II. The common forms of oaths. 


1. The oath of allegiance, by the Br. f. 1 G. Pe. 2. c. 13. 
1 A. B. do fincerely promiſe and ſwear, that I will be faithful, and bear ace. 
true allegiance lo his majeſty Ring George: So help me God. | 
2. Theoath of ſupremacy, by the Br. ,. 1 C. f. 2. c. 13. 


ious and beretical, that damnable doctrine and poſition, that princes excommu- 
mcated or deprived by the pope, or any authority of the ſee of Rome, may be 
depoſed or murdered by their ſubjefts, or any other whatſoever, And I do de- 
clare, rhat ns foreign prince, perſon, prelate, tate, or potentate, hath, or ought 


i have, any juriſdichion, power, ſuperiority, pre-emimence, or authority, ec- 


clefuaftical or ſpiritual, within this realm: So help me God. 

2. The oath of abjuration, by the Br. ſt. 1G. ft. 2. c. 13. 

/ A.B. do truly and fincerely acknowledge, profeſs, teſtify, and declare in 
my conſcience, before God and the world, that our ſovereign lord king George 
is lawful and rightful king of this realm, and all other his majeſty's dominions 
thereunto belouging. Aud I ds ſulemnly aud fincerely declare, tbat I do believe 
in my conſcrence, that the perſon pretended to be prince of Wales, during the 
life of the late king James, aud ſince his deceaſe, pretending to be, and taking 
bin himſelf, the ſtyle and title of king of England, by the name of James 
the third, or of Scotland, by tbe name of James the -etghth, or the ſtyle and 
title of king of Great Britain, hath not any right or title whatſoever, to the 
crown of this reulm, or auy other the domunions thereto belonging : And J do re- 
wunce, refuſe, and abjure any allegiance or abedience to him. Aud Ido ſwear 
that Iwill bear faith and true allegiance to his majeſty Ring George, and him 
will defend, to the utmoſt of my pawer, againſt all traiterous conſpiracies and 
attempts whatſoever, which ſhall be made againſt. bis per ſox, crown, or dig ni- 
ty, And I will do my utmoſt endeavour, to diſcloſe and make known to his ma- 
jefly, and his ſucceſſors, all tregſous aud traiterous conſpiracies which I fhall 
know to be againſt him, or any of them. Aud I do faithfully promiſe, to the 
mot of my power, to ſupport, maintain aud deſeud the ſucceſſion of the crown 
againſt him the ſuid James, and all cuber perſons whatſoever ; which ſuccelſi- 
on, by an aft, intitled, An act for the further limitation of the crown, and 
better ſecuring the rights and; liberties of the ſubject, is and lands limited to 
the princeſs Sophia, eleftre/s and 4utcbsſs domager of Hanover, and the heirs 
of ber body being proteſtauts. And all theſe things I do plainly and jiacerely 
acknowledge and ſwear, according to theſe expreſs words by me ſpoken, aul 
according to the plain and common ſenſe and underſtandang of the ſame words, 


_ without any equi vocation, mental evaſion, or ſecret reſervation whatſoever. 


And I do make this recognition, acknowledgment, abjuration, re nunc iation, 
%%d promiſe, beaxtily, willingly, aud ily, upon'the urue faith of a chriſtian: 
eld me God. | 
The oath of abjuration by this act appointed ſhall be the oath to be taken 
m lreland. 5 | 
5. The declaration againſt popery; by the 30 C. 2. . 2. c. 1. 
{ A. B. do ſolemnly and ſincerely, in the preſence of God, profeſs, teſtify and 
declare, that I do believe, that in the ſacrament of the lord's ſupper there is not 
A ; any 


Oath of allegi- 


Oath of ſupre- 
7A. B. do fewear, that I do from my heart abbor, deteſt, and abjure, as im— 


Cath of abiura- 
tion. 


Declaration 
againſt popery. 
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allowed. 


Perjuiy incur- 
relby talſe 
aftimation. 


Affirmation not 
allowed in Cri- 
mn matters. 


witneſs. Kr. 856: 


— Paths. 


any trau ſubſtantianon of the elements of bread and wine into the body and biin 
of Chriſt, at or after the conſecration thereof by any perſon whatſoever ; Aud 
that the inrvacation, or adoration of the virgin Mary, or any other ſaint, aud 
the ſacrifice of the maſs, as they are now uſed in the church-of Rome, are ſu- 
perſtilious and idolatrous: And I de ſolemnly in the pre ence of God, pry eſs, 
ieftify and declare, That I ds make this declaration, and every part theregf, jy 
the plain and ordinary ſenſe of the words read unto me, as they are commonly 
underſtood by Engliſh proteſtants, without any evaſion, equruocation, or mental 
reſervation whatſoever, and without any diſpenſation already granted me for 
this purpoſe by the pope, or any other authority or perſon whatſoever, or with. 
out any hope of any ſuch diſpenſation from any perſon or authority whatſyever, 
or without thinking that I am or can be acquitted before God or man, or ab fol. 
ved of this declaration, or any part thereof, although the pope, or any other 
perſon or perſons, or power whatſoever, ſhall diſpenſe with or annul the ſame, 
or declare that it was null or void from the beginning. 2 


III. Quakers oat bs. 


1: In all caſes” wherein by any act of parliament an oath ſhall be allowed 
or required, the ſolemn affirmation of quakers ſhall be allowed inſtead of 
ſuch oath; and that, altho' no expreſs proviſion be made for that purpoſe in 
ſuch act. 19G. 2. c. 18: 

2. And if any perſon ſhall be lawfully convicted of wilful, falſe, and cor- 
rupt affirming or declaring any matter or thing, which if ſworn in the uſual 


form would have amounted-to wilful and corrupt perjury, he ſhall ſuffer as 


in caſes of perjury.. 19G. 2. c. 18. 

3. But no quaker ſhall by virtue hereof be qualified or permitted to give 
evidence in any criminal cauſe, or ſerve on any juries, or bear any office or 
place of profit in the government. 19 C. 2. c. 18. 


In any criminal cauſe] By which words it ſeemeth, that a quaker ſhall not 
have ſureties of the peace or good behaviour granted to him, or have a war- 
rant to ſearch for ſtolen goods, or ſue the hundred for damages in caſe of 
robbery, and the like, upon his bare affirmation; but that in all ſuch caſes, 
an oath is firſt neceſſary to be made. 

Thus, F. 4G: 2. K. and Fych. It was denied to read a quaker's affirma- 
tion, on a motion for an formation for a miſdemeanor. Str. 872. | 

T. 1G. Robins and Sayward. By the court, We cannot ground an attach- 
ment, for non-performance of an award, on the affirmation of a quaker for 
though it be in a ſuit between party and party, yet it is a criminal proſecu- 
tion within the proviſo of the ſtatute. Sr. 44r. 

H. 3 G.2. Caſtell, widow, againſt Bambridge and Corber. In an appeal of 
murder, a quaker was called for a witneſs, and' it was inſiſted that this is 4 
civil ſuit between party and party, and not between the king and the party, 
and therefore his affirmation ought to be taken. But Raymond Ch. J. faid, it 
was to this purpoſe a criminal proceeding, and therefore he could not be 4 


N The 


Oaäaths. y 
The quakers ſolemn affirmation, inſtead of an. oath, as finally ſettled General form of 
; . mation. 


by the 8 GE. c. 6. is as follows; viz. 
« 7 A. B. do ſolemnly, ſincerely, and truly declare and affirm.” 


V. Oaths of. infidels. 


1. A Jew'is to be ſworn- on the old teſtament, and perjury upon the ſta- Jews: 
tute may be aſſigned upon this oath, 2 Keb. 314. 
J.. 2G. 2. Gomez Serra and Muneꝝ. Upon error in debt upon a bond, 
the bail being both Jews, were ſuffered to. put on their hats while they took 
le oath. Hr. 821. | | | | 
When Jews take the-oath of abjuration, the words [on the true faith of a 
/briftian] ſhall be omitted. 10 C. c. 4. J 18. | 
2. At the council, Dec. 9, 1738. Preſent the two chief juſtices. On a Mabometane. 
complaint of Jacob Fachima againſt general Sabine, as governor of Gibraltar; 
Alderaman Ben Monſo, a Moor, was produced as a witneſs, and ſworn upon 
the Koran. Str. 1104. 
So in the caſe of Omichund againſt Barker, in the court of chancery, a 
Mahometan was ſworn upon the Koran. 2 Eq. Caſ. Abr. 297. 


Concerning the taking of oaths for qualifying” for offices, ſee title 
Office. 
And concerning the offences of profane curſing and ſwearing, ſee title 


Swearing. 
"Office. 


I. Qualification for offices in general. 
I. Penalties for neglecting to qualify. 


hes ©; Qualification for ces 11 general, | 


+1. D the En. ft. 3. g. c. 2. (for the abrogating. the oath of ſupremacy 
in Ireland, Sc. No perſon in /reland, ſhall be obliged to take the oath 
of ſupremacy; by virtue of the ſtatute made in {reland, V Eliz. cap. 1. reſtor- 
ing to the crown its ancient. juriſdictiun, &c. but that ſtatute, and every other 
ſtatute, for ſo much only as concerns the ſaid oath, are hereby repealed. 
2. The oaths appointed to be taken by this act, ſhall be taken by the per- 
ſons required by the ſaid act, or any. other ſtatute made in {reland, to take 
the ſaid abrogated oath. * /. 2. | 3 
3. And all perſons that ſhall. be admitted into any office or employment, 
eccleſiaſtical, or civil, or come into any capacity, in .reſpe& whereof they 
ſhould have been obliged to take the ſaid abrogated oath, ſhall take the ſaid 
- oaths, and make and ſubſcribe the declaration, in ſuch manner as they ought 
to have taken the ſaid former oath. / 3. 
| Note, 


Offite. 


Note, the forms of the aboveſaid oaths and declarations, are inferted jn 
the title Oaths. | 

4. And by the Ex. ft. 1 An. V2. c. 19. 10 4. Every perſon that ſhall 
bear any office military or civil, or ſhall receive any pay or wages by reaſon 
of any grant from her Majeſty, or ſhaft have command or place of truſt 
under her Majeſty, or by authority derived from her in 7reland, and all 
ecclefiaſtical perfons, and maſter or fellow of the college of Dublin, and all 
perſons teaching pupils, and all ſchoolmaſters and uſhers, and all preacher, 
of ſeparate congregations, and Every perſon that ſhall act as a ferjcant at 
law, counſellor, barriſter, advocate, attorney, ſolicitof, proctor, clerk, or 
notary, practiſing as ſuch in any court in Ireland, ſhall fake the oath of ab- 
jutation, at the ſame time that they take the oaths and make the declaration 
appointed by 3 Will. & Mar. cap. 2. | 

5. And moreovet by the 2 An. c. 6. All perſons that ſhall be admitted 
into any office civil or military, or ſhall receive any pay, falary, fee or 
wages, belonging to any office or place of truſt, by any patent or grant 
from her majeſty, or ſhall have command or place of truſt under her ma- 
jeſty, or any of her predeceflors or ſucceſſors, or by their authority, or by 
authority derived from them within Jreland, ſhall in the court of chancery, 
queen's bench, common pleas, or court of exchequer, in open court be- 
tween the hours of nine of the clock and twelve in the forenoon, take the 
ſeveral oaths, and publickly make and repeat the declaration appointed to 
be taken, made, or ſubſcribed within this kingdom, by an act of parlia- 
ment made in England in the third year of king William and queen Mary, 
for the abrogating the oath of ſupremacy in Ireland, and appointing other oaths, 
and alſo ſhall at the ſame time take the oath of abjuration appointed to be 
taken by an act of parliament made in England, in the firſt year of her pre- 
ſent majeſty's reign, cap. 17. unto which oaths and declaration every perſon 
fo taking the ſame, ſhall ſubſcribe his name or make his mark. / 18. 


Any office civil or military] This feemeth evidently not to extend to ec- 
cleſiaſtical offices; and it may well be taken for granted, that clergymen 
need not to make ſuch proof of their conformity to the church of England 
But, by the following ſtatute, they are to take the oaths as other perſons 
qualifying for offices, | | 

6. And every ſuch perſon to be admitted as aforeſaid, not having taken 
the faid oaths in one of the ſaid coutts, and ſubſcribed the ſame, and ttc 
ſaid declaration as aforeſaid, ſhall in the next term, or at the general qua- 
ter- ſeſſions for that county or place where they ſhall reſide, next after their 
admittance into any of the ſaid offices or employments, after ſueh their ad- 
mittance take the ſaid ſeveral oaths, and make and repeat the ſaid declarat!- 
on, and fubſcribe his name or make his mark under the ſaid oaths and de- 
claration in one of the faid courts as aforeſaid; between the hours mentioned 
in this act, and no other. / 18. $2. | 

7. But by the 1 G. 2. c. 2. / 3. All perſons who ſhall take and ſubſcribe 
the oaths, and make, repeat, and ſubſetibe the declaration, in ſuch manner 
and in fuch places as by the act 2 Ann. cap. 6. 1% prevent the further grow! 
of popery, are directed, in the fame term, or at the fame quarter-ſeſſions 
during which they ſhall be admitted to ſueh office or employment, ſhall be 
adjudged to have taken and ſubſcribed the ſaid oaths, and made, rep-atet, 
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and ſubſcribed the ſaid declaration, as effectually as if they had taken and 
ſubſeribed the ſaid oaths, and made, repeated, and ſubſcribed the ſaid de- 
claration in the term, or, at the quarter-ſethons next after ſuch their admit- 
tano into ſuch office or, Ep ent.. att tt 

8. And by the ſaid act 2 Ann. c. 6. Every ſuch perſon ſo to be ad- 
mitted, ſhall alſo receive the ſacrament of the LorD's ſupper, according to 
the uſage of the church of Ireland, within three months after their admit- 
tance in, or receiving their authorit. and employments, in ſome patiſh 
church upon the, Lon ps day immediarely after divine ſetvige and ſermon. 
„% nnd Ke. ad Ronde tb re nt BO 0 Gate 

9. And every of the faid reſpective perſons touching whom the ſaid ſeve- 
ral proviſions are here before made in the reſpective coutt where he or ſhe 
takes the ſaid oaths, ſhall firſt deliver a certificate of ſuch his or her re- 
ceiving the ſacrament as aforeſaid, under the hands of the reſpective mini- 
ter and churchwardens, and ſhall then make proof of the truth thereof by 
org credible, were ypon o, all whict mei be inquired of, asg por 
upon record in the _reſpechve_coufts. / 18. SH ¶44. 
10. But this ſhall not extend to the office” of any high conſtable, petty 
conſtable, tithingman, headborough,” overſeer of the poor, churchwarden, 
ſurveyor of the highways, or any like inferior civil office, or to any office 


Di 
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of foreſter, or keeper o any park, chace, warren, or game, or of batliff 
"oy JA 1 ] ads, 1 t o e! 77 office tp, LIC): en St) 3 
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1. By the 2 Ann. c. 6. 19. 1 who ſhall be admitted into 
any office civil Gr military, who ſhalll refuſe ot. neglect to take the; ſaid 
oaths and ſacrament,” aid to deliver fuch a certificate of, his receiving che 
ſacrament, or to ſubſeribe the »ſaidi declaration. in one of the ſaid couris 
and places; and at the reſpective times aſoreſaid, ſhalt be 19% faclo ad- 
judged incapable to enjoy. the ſaid offices and employ ments, or any profit 
or advantage appertaining to theee mn... 

2. And every ſuch loffice and employment ſhall be: void, and all ſuch 
perſons, that after ſuch neglect or refuſal, ſhall execute any of the ſaid 
offices or employments, after the ſaid times expired wherein they ought -to; 
have taken che fajd oathis, and made andoſubſeribed the ſaid declaration, 
and being convicted upon any information, preſentment, or indictment, in 
in any of het majeſtyꝰ sd courts in Dublin, or at the aſſiſes, ſnall be diſabled 
from theree oOrth 6 ſue anytaction in lau, cor to proſecute incany ſuit in 
<quity, or to be guardian of any child, or executor or adminiſtratar of any 
perſon, or capable'sr I or deed of giſt, or to. bear-any;ofheel within 
this realm, and fall forfeit fivethandred/pounds'y) to he recoyered by them 
chat ſhall i& för the fame im any of her majeſty's courts in Dublin, wherein 


no efloigh, He. ſhall lie J 10 b. Alu inst di 10-11 1597 va hem 


1be 3. Provided, that any petſon'who by any neglect or refuſal ſhall: forſeit- 
ner any offite; my e capie of pnhewgrant-of the (aid office, or of any other, 
ih and hold the ſame again, ſvch perſon taking the faid oaths, and ſubſcribing; 
ons the fame, and the asc nderatiom vin ſuch manner as afdreſaĩd and pro- 
de dueing ſuch certificate, hd lprovingc tht ſarhel at: the time of taking the ſaid; 
ed, oaths as aforeſaid, of his having received the ſacrament according to the 
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uſage of the church of Ireland, within three months then laſt paſt, 
ſuch office be not granted to, and actually emoyed by ſome other perſon, at 
the time of the regranting thereof. % 22. 
4. No ſuch neglect to take the ſaid oaths and ſubſcribe the ſame, and the 
ſaid declaration, or receive the facrament, ſhall affect any perſon that ſhajj 
be in England, fo that he take the ſaid oaths, and make and ſubſcribe the 
ſaid declaration, in one of her majeſty's courts. at Weſtminſter, or at the 
general quaxter-ſeſſions, for the county, or place where he ſhall reſide, and 
receive the ſacrament of the lord's fypper according to the uſage of the 
church of England, and produce ſuch certificate thereof at the time of his 
taking the ſaid, oaths, and, ſubſcribing the ſaid declaration, within the re. 
ſpective times hereby appointed for performing the ſame in this kingdom, 
. 2 « 3 e e BY Hoa JT" 1 
by Or any perſon that during the time, .or any part thereof, appointed 
for taking the ſaid oaths. and, receiving the ſacrament, ſhall be beyond the 
ſeas, out of England and; Ir mew or in her majeſty's ſervice on board the 
fleet, ſo as ſucß perſon do the next term, or at the next | a quarter. 
ſeſſions for the place where he ſhall reſide after his return. into ig land or 
Ireland, take the ſaid oaths, and repeat and ſubſcybe the ſaid declaration, 
and receive the ſacrament within four months after his return, Fc. / 23. 6 2. 
6. Or any perſons under the age of eighteen, or found by an inquiſition 
to be non compos mentis, ſo as ſuch perſons within four months next after 
their coming to the ſaid age of eighteen, or becoming of ſound mind, take 
the ſaid oaths, c. in like manner as other perſons to be admitted into 
any office or employment, are herein before appointed to do. / 23. F 2. 
7. Nor ſhall be conſtrued to make void the grant of any office of in- 
heritance, of any fee, ſalary, or reward, fon executing ſuch offices, ſo as 
ſuch perſons having any ſuch offices of inheritance ſhall ſubſtitute proteſtants, 
being duly qualified to execute the ſaid offices, to be their deputies, which 
ſach officers are hereby impowered! to make or change, to exerciſe the ſaid 
offices, until ſuch time as the perſons having ſuch offices ſhalt voluntarily, in 
g. And ſo as all ſuch deputies take the ſaid: oaths in ſuch manner as ſuch of. 
ficers whoſe deputies they are, ane hereby! appointed to do, ſo as ſuch de- 
puties be approved by the queen or the chief governors: of this realm. / 24. 
5. Yor ein big xs em Dig Sl 12% IA 2:momrola | 
| © Or to extend to the (office of any high conſtable, , petty conſtable, uth- 
ingman, headborough, overſeen of the poor, churehwardens, ſurveyors of 
the highways, or any like inferior civil offite, or any office of foreſter or 
1 pane cs or, bailiff of: any manor, or any like private 
Rees. 2g. s 10 012989 io ird Yee 35 gib ery Sf 07 10 „0 
10. But by the: act, 61G. ,T.:x!-9£ 12410 No perſans who ſhall, be admit- 
ted into any ſuch-offices) or employmants us are menmqned in fat. 2 Au. 
cap. 6. mall be proſecuted upon the ſaid act, on any: diſability: or penalty be 
incurred by reaſon of the ſame, unleſs ſyeh proſegution be commen 
within two years after ſuch, perſons, ſhall;-be- admitted into ſuch. offices or 
places, and that in'caſe of a pr ien, the Tara! be carried on. without 


— mos — ww” «. n an 3 


wilful delay: 8 3260 PIII It QA; fac: 701 clown} ia gg tt Sch eb. 
11. And by the 3. G g. ci gl, alli perſaus who: hahe incurr ed any, penal 
ties and incapacities in the ſaid act mgntianed} by Heglecting to qualiſy 
| es en JE Nisan IT F 712951 Suit 2111 40 Pi themſelves, 


* 


Otkite. 


' THF: F 12 IA 's Lanza, 1 ants 1 9 
theraſelves according, to the aid act, are hereby R850 from all inca- 


ries, diſabilities, forfeitures, and penalties incurred, by reaſon of ſuch 
1 85 and no act done by any of them, or by authority derived from 
any of them, and not yet avoided, ſhall be queſtioned by reaſon of ſuch 
neglect, but all ſuch acts are hereby declared to be as effectual, as if ſuch 

{ons had taken and ſubſcribed the oaths, and received the ſacrament, and 
made and ſubſcribed the declaration. IF LO * * 
the ſacrament, and make, repeat, and ſubſcribe the declaration, in ſuch 
manner, and in ſuch places, as are appointed by the ſaid act 70 prevent the 
further growth of popery, on or before the firſt day of Auguſt, 1764. /. 2. 

13. And whereas ſeveral of his maj efty's ſubjetts are often preferred in the 
army reſiding in Great Britain, by which they are, by the laws in force in that 
kingdom, ob iged to 440% themſelves in ſome part of Great Britain, by. re- 
ceiving the ſacrament, taking the oaths,” and ſubſcribing the declaration within 
the time mentioned in ſuc laws : and the regiments in which ſuch officers have 
commiſſions ſo grante to them, are often ordered into this kingdom, and put 
upon this eftabliſhment, by which a doubt has ariſen, whether ſuch officers, 
ntwithſtanding their havin 2 qualified themſelves in G reat Britain for ſuch 
commiſſions according to the ſaid laws, are not by the laws in force in "this 
kingdom obliged to quahfy theme elves after their arrival here for ſuch com- 
miſſus, no officer ſo preferred in Great Britain, who ſhall have qualified 
themſelves for ſuch commiſſions, according to and within the time limited 
by the laws made in Great Britain, ſhall be obliged to qualify themſelves 
in this kingdom for ſuch commiſſions after their arrival in this kingdom, 
and being put upon this eſtabliſhment. /. | 


14. Provided that this act ſhall not extend to reſtore or intitle any per- 
ſon fo any office 2 employment, already actually avoided by judgment of 


any of his majeſty's coufts of record, or already filled up by any other 
perſon, but that ſuch office or employment ſhall remain in the perſons who 
are now intitled by law to the ſame. / 4. 


Pardon. 
attainder, ſentence, or conviction, or after, forgiveth any crime, 


offence, puniſhment, execution, right, title, debt, or duty, temporal or 
eccleſiaſtical. 3 Inſt. 233. 


12. Provided ſuch perſons ſhall take and ſubſcribe the oaths, 40 4 PE 
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i, Pardon is a work of mercy, whereby the king, either before the Pardon, what, 


2. Pardons are either general or ſpecial > General, are by act of parlia- General par- 


ment; of which, if they are without exceptions, the court muſt take no- 


tice ex officio ; but if there are exceptions therein, the party muſt aver that 
he is none of the perſons excepted. 3 Inft. 233. Hale's Pl. 252, 
By the Brit. flat. 20 C. 2. c. 52. for the king's general pardon; All per- 
ſons. are pardoned and diſcharged from all treaſons, miſpriſions of treaſons, 
clonies, treaſonable and ſeditious words and libels, leaſing making, miſ- 
priſions of felony, offences whereby any perſon may be charged with the 
penalty of præmunire, riots, routs, offences, contempts, treſpaſſes, en- 
tries, wrongs, deceits, miſdemeanors, forfeitures, penalties, ſums of mo- 
ney, pains of death, pains corporal, and pains pecuniary, and generally 
from all other things, cauſes, quarrels, ſuits, judgments, and executions, 
2 2 2 2 not 


Pat don. 


not by this act excepted, which can by the king be pardoned, and which 
were done or incurted before June 15. 1747 Excepted, perſons in the 
ſervice of the pretender, or of France or Spain; forging the king's ſeal . 
coining ; violating the privileges of ambaſſadors; murdetrs,; petty treafons' 
poiſonings ; burning of houſes, corn, hay, ſtraw, wood; ſhooting at any 
perſon ; lending threatning letters; piracy ; deſtroying ſhips , offencts in 
the navy or army; burglary ; ſaciilege ; robbery ; ſodomy ; buggery 
rape; peijury; ſubornation; forgery ; felony in caſes of bankruptcy, 
deſtroying banks of rivers and fea banks; firing coal pits ; offences 
againſt the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, duty on 
houſes and windows, wool, importing or exporting goods; offences con- 
cerning highways or bridges; imbezzling goods, and warlike ſtores of the 
crown; titles of quare impedrt ; inceſt ; ſimony; dilapidations, frſt 
fruits; tenths; money due to the king from publick officers on account. 
perſons tranſported ; offences by papiſts ; contempts in cauſes for no; 
perſormance of awards, or non-payment of coſts contempts in eccleſiaſt. 
cal courts, in cauſes commenced for matters of right only, and not for 
correction; contempts in courts of admiralty proceeding civilly, and not 
criminally ; and excepted, ſeveral perſons by name. 

And the like, for the.moſt part, hath been enacted by former ſtatutes of 
general pardon. Pt r 

Special p: ron. 
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Special pardons, are either F courſe, as to perſons convicted of mar- 

flaughter, or ,/e defendendo, and by divers ſtatutes to thoſe who ſhall diſ. 
cover their accomplices in ſeveral felonies ; or, of grace, which are by the 
king's charter, of which the court cannot take notice ex Micio, but they 
, e EE | 

Pardon to con- 4. By the 27 £4, 3, c. 2, In every charter of the pardon of felony, the 

—— ſug- ſuggeſtion, and the name of him that maketh the uggeſtion, ſhall be com- 

MENS prized ; and if it be found untrue, the charter ſhall be diſallowed. 

Pardon to fpe- F. And by the 13 K. 2. ft. 2. c. 1. No charter of pardon ſhall be allowed 

city the of for murder, treaſon, or rape, unleſs the offence be ſpecified therein. 

— Lord Coke ſays, the intention of this act was not, that the king ſhould 
grant a pardon of murder by expreſs name in the charter, but becauſe the 
whole parhament conceived that he would never pardon murder by ſpe— 
cial name. And he ſays, he hath never ſeen any pardon of murder by any 
king of England, by expreſs name. 2 Inſt. 233, 236. 

The king can- 6. The king cannot pardon an offence before it is committed; but ſuch 


debe before Pardon is void. 2 Haw: 389. 


it is commit- r | 
—_ pan © Þ As the releaſe of the party will not bar an indictment at the ſuit of 
an appeal, the king; ſo neither will a pardon by the king be any bar to an appeal at 
| the ſuit of the party. 2 Haw. 392, 1 450 
Cannot parden 8. And in ſome caſes even where the king is ſole party, ſome things 
a nuſance. there are which he cannot pardon ; as for example, for all common nufan- 
ces, as for not repairing of bridges or highways, the ſuit (for avoiding mul- 
tiplicity of ſuits) is given to the king: only, for redreſs and reformation 
thereof; but the king cannot pardon or diſcharge; either the nuſance, or 
the ſuit for the ſame; becanſe ſuch pardon would take away the only 
means. of compelling a:redreſs of it. But it hath been holden by _ 


that a pardon of ſuch offence will ſave the party from any fine, for the 

time precedent to the pardon. ' 3 [nft. 237. 2 Haw. 391. 

9. Thus alſo, if one be bound by recognizance to the king, to keep the (un d. 
ce againſt another by name, and generally all other lieges of the king; 0% oy recog: 
a this caſe, before the peace be broken, the king cannot pardon or releaſe © 
the recognizance, altho it be made only to him, becauſe it is for the 

benefit and ſafety of his ſubjects. 3 Iuſt. 238. 

10. Likewiſe, after an action popular is brought, as well for the KINg as Cannot releafe 
for the informer, according to any ſtatute, the king can but diſcharge his *" ++" mans 
own part, and cannot diſchargs the informer's part; becauſe by bringing ng 
of the action, the informer hath an intereſt therein: but before the action 
brougint, the king may diſcharge the Whole (unleſs it be provided to the 
contrary by the act) becauſe the informer cannot bring an action or infor- 
mation originally for his part only, but muſt purſue the ſtatute. And if 
the action be given to the party grie ved, the king cannot diſcharge the ſame. 

Infl. 238. | 
5 i frets to have been always agreed, that the king's pardon will dif- May diſcharge 
charge any ſuit in the ſpiritual court ex officio Alſo it ſeems to be ſettled 3 — 
at this day, that it will diſcharge any ſuit in ſuch court at the inſtance of 8 
the party, for the reformation of manners, or welfare of the foul, as for 
defamation, or laying violent hands on a clerk, and ſuch like; for ſuch 
ſuits are in truth the ſuits of the king, tho” proſecuted by the party. Alſo, 
it ſeems to be agreed, that if the time to which ſuch pardon hath relation, 
be prior to the award of coſts to the party, it ſhall diſcharge them: And 
it ſeems to be the general tenor of the books, that tho' it be ſubſequent 
to the award of the coſts, yet if it be prior to the taxation of them, it 
ſhall diſcharge them; becauſe nothing appears in certain to be due for coſts 
before they are taxed. 2 Haw. 394. 

But it ſeems agreed, that a pardon ſhall not diſcharge a ſuit in the ſpi- 
ritual court, any more than in a temporal, for a matter of intereſt or p: o- 
perty in the plaintiff; as for tithes, legacies, matrimonial contracts, and : 
ſuch like. 2 Haw. 394. | 

12. If the king releaſe to a man all debts, this ſhall” not diſcharge his-Doth not by re- 
partner; but otherwiſe it is in caſe of a ſubject, for in that caſe the releaſe 3%": „„ 
to one diſchargeth both. 3 Iuſt. 239. | ner. 

13. When a pardon is pleaded by any one for felony, the juſtices may perſon parden- 
at their diſcretion remand him to priſon till he enter into recognizance, ad nay be 
, * . : ; bound to the 
with two ſureties, for his good behaviour, for any time not 'exceeding ſe- good behavi- 

ven years. 5 M. . | Our. 

14. It ſeems to be a ſettled rule, that no ' pardon by the king, without Pardon doth 
expreſs: words of reſtitution, ſhall deveſt, either from the king or ſubject, Om 
an intereſt either in lands or goods, veſted in them, by an attainder or forfeited. 
conviction precedent : Yet it ſeems agreed, that a pardon prior to a con- 
viction, ſhall prevent any forfeiture either of lands or goods. 2 Haw 396. 

15. A pardon after the attainder, doth not reſtore the corruption of blood; D»th not re- 
for this cannot be reſtored but by act of parliament: 3 Inf. 233. — ours | 

But as to iſſue born after the pardon, it hath the effect of a reſtitution blood. 
of blood. 1 H. H. 358. 

16. It ſeems to be ſettled at this day, that the pardon of a treaſon or R 


felony, even after a conviction or retainder, doth fo far clear the party 


from 


1 


Pardon. 


from the infamy and all other conſequences of his ctime, that he may y,, 
only have an action for a ſcandal, in calling him traytor or felon, after th, 
time of the pardon, but may alſo be a good witneſs, notwithſtanding the 
attainder or conviction ; becauſe the pardon makes him as it were a ng 
man, and gives him a new capacity and credit. 2 Haw. 395, 

But it ſeems to be the better opinion, that the pardon of a conyigiq, 
of perjury doth not ſo reſtore the party to his credit, as to make him , 
good witneſs ; becauſe it would be an injury to the people in general, t, 
make them ſubject to ſuch a perſon's teſtimony. © 1 Vent. 349. 


Pa tiſh⸗churches. 


1. Q che act 2 C. 1. c. 9. Such money as ſhall be agreed upon, aſſeſſea 
and ordered at veſtries for building and repairing of churches, ſhal 
be levied by warrant under the hands and ſeals of two juſtices of the peace 
of the county where ſuch pariſh doth lie, by the church-wardens, by d. 
ſtreſs and ſale of the goods of the perſons refuſing or neglecting to pay the 
ſums applotted on them purſuant to ſuch act of veſtry, together with the 
charges of ſuch diſtreſs and ſale, returning the overplus if any. /. 8. 

And in caſe any perſons ſhall think themſelves aggrieved by ſuch ap 
plotment, or the levying thereef, they fhall be at liberty to appeal to the 
next quarter-ſeſſions held for the ſaid county, who are finally to determine 
the ſame. 

2. And by the 3 G. 2. c. 11. Where any epiſcopal union of contiguous 
pariſhes under one incumbent or curate is or ſhall be made, the inhabi 
tants or occupiers of land within every of ſuch united pariſhes reſpeCtively, 
ſhall be obliged to contribute towards the repair of the church or chape| 
appointed for publick worſhip within the united pariſhes, and to the provi 
ding all neceſſary charges belonging to ſuch church or chapel, as if ſuch 
united pariſhes were one entire pariſh, and the church ſo appointed the 


pariſh-church of the ſame, and two church-wardens may every year be 


choſen for ſuch united pariſhes reſpectively, and have the like office ard 
power within the ſame, as other churchwardens have in their reſpective 
panihes:: £11. | | 

5. Provided, that if the pariſhioners of any ſuch united pariſh ſhall at 
any time build up or ſufficiently repair the pariſh-church of their. parith, 
from thenceforth neither they nor any of them ſhall by this act be compelled 
to contribute towards the repairing of any other church or chapel within 


the ſaid united pariſhes, excepting that of the particular pariſh to which 


they immediately belong, and the church or chapel appointed as is before 


mentioned for the ſaid united pariſhes, ſhall from thence forth be kept i 
repair by the reſt of the pariſhioners of the ſaid united pariſhes. /. 2. 

4. Every pariſh ceſs or tax that ſhall be made at any veſtry for the fe- 
pair of the pariſh-church or chapel, or other neceſſary charges belonging 
to ſuch church or chapel, ſhall, in ten days after the ſame is ſo agreed upon, 
be equally applotted upon the inhabitants, by the church-wardens or other 
perſons. appointed for that purpoſe by the major part of the proteſtant pa- 
riſhioners in veſtry aſſembled. . 3. eee Whit 

ic 


Pa riſh⸗churthes. 


hich applotment ſhall be returned to the miniſter of the pariſh, who 
*F A * after he hath received the ſame, ſhall after divine ſervice 
in the morning give publick notice thereof, as alſo of a veſtry to be held 
in ten days after ſueh notice, in order to have the ſaid applotment examined 
into; at which veſtry the major part of the proteſtant inhabitants there af- 
embled, ſhall have power to hear all parties who fhall object to the ſaid 
;nplotment, and to make ſuch alterations as to them ſhall ſeem reaſonable, 
and finally to aſcertain the ſame. 

And after the fame is ſo afcertained, they ſhall cauſe two diſtinct tran- 
ſcripts thereof to be made, each to be ſubſcribed by the miniſter, church- 
war dens, and three of the proteſtant pariſhioners then preſent, one part 
whereof ſhalt remain with the miniſter and pariſhioners, and the other ſhalt 
he delivered to the church-wardens, who ſhall with all convenient expedi- 
tion proceed to collect and levy the fame, to be applied to the uſes for 
which it was ordered. 

And if ſuch chureh-wardens ſhall wilfully negle& or refuſe to collect any 
pariſh tax or ceſs ſo applotted and aſcertained as aforeſaid, or at the expr- 
ration of their office ſhall refuſe or neglect to account for the fame in any 
veſtry to be held for that purpoſe, of which ten days notice ſhall be given 
in ſuch church or chapel immediately after divine fervice in the morhing, 
it ſhalt be lawfut for the ſucceeding church-wardens'to ſue for and recover 
from the faid church-wardens the ſums in the faid applotment contained. 

Or if after an account ſtated in manner aforefaid, any fuch church- 
warden ſhall, after a demand made, refuſe, or neglect to pay the balance of 
ſuch account remaining in their hands to the ſucceeding church-wardens, 
it ſhall be law ful for the ſucceeding church-wardens to fie for and recover 
from the ſaid! churchwardens ſuch reſpective ſums, in caſes where the fame 
does not exceed twenty pounds, by civil bill at the general affifes to 
be held for the county where ſuch pariſh-church or chapel is, or where ſuch 
pariſn- church or chapel: is within the city or county; of Dublin, at the gene- 
ral quarter-ſeſſions to be held for the ſaid city, or county; and in caſes where 
any ſuch ſum exceeds twenty pounds, the ns to be ſued for and reco- 
* by action of debt, Sc. in any of his majeſty's Four-courts at 
Dublin. | 2 1 . 
5. And in ſuch ſuit or action the aforementioned applotment ſubſcribed by 
the miniſter, church-wardens, and three pariſhioners, ſhall be ſufficient 
evidence, to charge the defendants. with the ſeveral ſums contained in the 
lad applotment, and the account ſtated. as aforeſaid, ſhall be. admitted as 
ſuffcient evidence to charge the defendants.with the. balance of ſuch. ac- 
Ont fide on nd | . e e WE | 

. Provided; that, if any ſuch church-wardens dn, $a account as afore- 
lad, ſhall. after judgment obtained againſt them, and payment made as 
aloreſaid, apply, to the miniſter, and, ſucceeding church-wardens, to be ad- 
mitted, to account, the miniſter, church-wardens, and pariſhjoners in veſtry 
aſembled ſhall take ſych. account, and ſich ſucceeding church-wardens 
ſhall pay back all ſuch” ſums as the church-wardens fo accounting ſhall 
prove to have been applied to the uſe of the pariſh, and alſo ſuch ſums as they 
can make appear upon oath could not be collected, by reaſon of the poverty 
or other circumſtances of the parties upon whom they were applotted ; 


which 
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Parith-chtirches, 
which oath any juſtice of the peace for the city or county of the city her. 
ſuch ,pariſh-church or chapel lies, are required to adminiſter, / 5. 

And if the church-wardens ſo accounting ſhall find themſelves aggtieed 
by the determination of the ſaid miniſter ſucceeding, church-wardeng aud 
pariſhioners upon taking ſuch account, they may appeal to the juſtices at 
the next general quarter-ſeſſions for the county where ſuch pariſh-church or 
chapel is, who are impowered to ſummon and examine witneſſes upon oath, 
and finally to determine the ſame. | | 1 
' And in caſe they ſhall adjudge any ſum to be repaid by the ſucceeding 
church-wardens to the church-wardens ſo accounting, to cauſe the ſame t, 
be levied by diſtreſs and ſale of the goods of fuch ſucceeding church. 
wardens, or any of them, by warrant under the hands and ſeals of any ty; 
of the juſtices prelent at the ſaid ſeſſions ; and in caſe they ſhall confirm the 
determination of the miniſter, ; ſucceeding church-wardens and pariſhioners 
they ſhall award ſuch coſts as they ſhall think reaſonable, not exceeding 
forty: ſhillings, to be levied by diſtreſs and ſale of the goods of the perſon; 
ſo, appealing, by warrant under the hand and ſeal of two of the juſtices 
preſent at the faid ſeſſions. 4 | | 
7. And whereas ſeveral pariſhes in this kingdom. are united by charters 
granted by. the crown, in ſome, of which there are but very few proteſtants, 
and the pari ſn-churches thereof ruined, , or in very great decay; until ſuch 
ruined or decayed churches are rebuilt or repaired, the pariſhioners thereof 
ſhall be obliged to contribute to the keeping in repair the church to which 
ſuch pari ſhes are united, and to the providing all neceſſary charges belong. 
ing thereto, in like manner, and ſubject to ſuch regulations as are herein 
appointed for repairing of churches united by epiſcopal union. 

8. Provided, that all money to be raiſed and levied as aforeſaid, ſhall be 

applied to the uſes mentioned in fich act of veſtry, and ro other. | 
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A warrant to levy money aſſeſſed for rebuilding or repairing a 
9 pariſh-church. 
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To the church-wardens of the pariſh of C in the county of 


i 


County of 2 X/ A. B. and C, D. eſquires, two of his majeſty's juſt 
10915484 0 . 4 g 58 374 $ I 4 . 4 * 
——to0 wit. SVV ces of the peace for the ſaid county, do hereby impraer 
and authorize you, and each of you, to collect and receive the ſeveral ſun! 
of money it the annexed aſſeſſment mentioned, charged on the ſeveral inhabr 
taunts M the pariſh of C. in ibè ſuid county, for rebuilding [or, N 
the pariſtreburch of the. ſaid pariſh ; and if any of ery inhabitants ſt! 
r 18 1 IF j M1011. 3:7 AAL + E ' Pragy yrs f | 7 
refuſe or neglect lo pay the monty charged on them by this eſſen 
hereby, alſo inh. and atthortze you, or eithy of you, to levy the fame 
Aiſtreſs and fale of the goods of fuch perſon ant  perfons who | ſhall negleft Or 
refuſe to pay the ſame, rendering the overplus, after dedufting the charge: if 
aud ale. Groen under our bands and ca b 
2 I * 258 27171777 11 lie Nord vag | 
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the church af Ireland exceptin f rifhes as lie, or whereof aj 
< doth lie, within the city or rk gs cof any 


neſday next after the 25th day of March in every year, 


2 * 


faid laſt recited act it is enacted, that a veſtry ſhall be held for aſſeſſing a 


on the Monday or Tuęſday in Eafter-week. e 

2. And by the ſaid ſtatute 23 G. 2. c. 12. A ſum not exceeding twenty 
pounds,” nor leſs than five pounds, ſhall at ſuch veſtry be aſſeſſed for the 
maintenance of the clerk of every ſuch pariſh or union for the ſucceeding 
year, by the major part of the proteſtant pariſhioners then and there af- 
ſembled. | 1 
And if the proteſtant pariſhioners of any pariſh or union, other than the 
pariſhes before excepted, ſhall fail to make ſuch aſſeſſment, ſuch pariſh or 
union ſhall be chargeable with five pounds for the maintenance of the clerk 
of ſuch pariſh or union, for the year in which they ſhall ſo fail to make 
ſuch afſeſſment. : 1 
And ſuch aſſeſſment, or in caſe of no ſuch aſſeſſment, the ſaid ſum of 
five pounds ſhall within thirty days after the 25th day of March in every 
year, be equally applotted upon the pariſhioners, by the church-wardens 
or other perſons appointed for that purpoſe, b the. major part of the pro- 
teſtant pariſhioners in veſtry aſſembled ; which applotment ſhall be deli- 
vered to the miniſter, who, the firſt Sunday after he hath received the 
ſame, ſhall after divine, ſervice in the morning, give publigk notice thereof, 


to have ſuch applotment examined into. 

At which veſtry the major part of the proteſtant parithioners there aſ- 
ſembled, ſhall have power to hear all parties who ſhall object to ſuch ap- 
plotment, and to make alterations therein, and thon finally to ſettle the 
lame ; and after the ſame ſhall be ſo ſettled, they ſhall cauſe two tranſcripts 
thereof to be made, each to be ſubſcribed hy the. miniſter, church-wardens, 
and three of the proteſtant pariſhioners 5 4 
ſhall remain with the church-wardens, and the other 
the pariſh-clerk, _ 2 8 5 Rk | 
And if ſuch applotment ſhall not be ſa made, ſettled, and ſubſcribed, 
and delivered to the pariſh-clerk within two calendar months after the 
25th day of March in every year, jt ſhall be, lawful for any two juſtices 
of the peace of the county where ſyeh pariſh or union, or part of ſuch 


pariſh or union doth lie, upon examination of one or more witneſſes upon 
oath, and upon ſuch other evidence as may be laid before them, to make 


and finally to ſettle ſuch applotment. 20 
Which juſtices are required to make two tranſeripts thereof, when 

the ſame thall de ſo ſoitled 

and to deliver one part to the church-wardens af ſuch pariſh or union, or 

CV 
And the money ſo applotted b. ſuch juſtices, or applotted in ſuch other 

manner as is before directed, mal be levied by warrant under the * 

4 A an 


„ Dr the ad, 23 C. 2. c. 12. A yeſtty, ſhall be held yearly in every 

ID pariſh or union, in which. there ſhall be a;place of publick worſhip, 

in which divine ſeryice ſhall be ugly celebrated, according to the rights 
lin, on the Tue/day or Wed- 

2. But by the 33 C. 2. c 11. In every pariſh or union, wherein by the 


maintenance for the clerk of ſuch pariſh or union, ſuch veſtry ſhall be held 


as alſo of a "wy to be held within ten days after ſuch notice, in order 


n preſent, one part whereof 
all be delivered to 


without fee, and. to 159 and ſeal each part, 
AU 


253 


5 


4 


other feſtival days, and alſo on common week days, the ſum to he aſſeſſed 


patiſh⸗clerks. 


and ſeals of two juſtices of the peace of the county where ſuch pariſh or 
union, or part of ſuch pariſh or union doth lie, by the pariſh-clerk, or 
other perſons by him appointed, by diſtreſs and fale of the goods of the 
perſons refuſing or neglecting to pay the ſums ſo applotted upon them, 
together with the charges of uch diſtreſs and ſale, returning the overplus, if 
any ſhall be, to the owner. 5 | 

4. Where the cure of two or more pariſhes, though not united, is ſerved 
by the ſame perſon, and divine ſervice is uſually celebrated in one of the 
ſaid pariſhes only, or in faid ſeveral pariſhes alternately, the maintenance 
before provided for the pariſh-clerk, who ſhall attend the celebration of di- 
vine ſervice in ſuch pariſhes, ſhall be levied and applotted upon all ſuch 
pariſhes in manner herein before directed. 

5. Provided, that where in any pariſh or union, other than thoſe ex. 
cepted as aforeſaid, . there ſhall be one or more chapels of eaſe, or other 
place where divine ſervice ſhall be performed, in ſuch caſe the pariſhioners 
in veſtry aſſembled as aforeſaid, ſhall be impowered to raiſe a ſum not leſs 
than four pounds, nor exceeding eight pounds 'a year, for each clerk of 
ſuch chapels of eaſe, to be applotted and raiſed as before directed for the 
pariſh-clerk, excepting ſuch chapels ſhall be ſerved only alternately, or in 
leſs frequent turns with the church of fiich pariſh or union, in which caſe 
no proviſion ſhall be made for more than one clerk. | 

6. No clerk of any pariſh or union, other than thoſe excepted as afore- 
ſaid, all, during the continuance of this act, be intitled to any fee, ſalary, 
or due, by virtue of any uſage or cuſtom. 

7. Whereas ſeveral perſons have been excommunicated in ſuits inſti- 
tuted in the ſpiritual courts for the recovery of ſums claimed by pariſh- 
clerks as due by cuſtom; no proceſs ſhall hereafter iſſue on any ſuch excom- 
munication, or if#iſſued, the ſame ſhall ſurceaſe, and ſich excommunica- 
tion ſhall not be conſidered as any diſability. | 


Such parts of this act, as relate to the more eaſy providing a maintenance for 
pariſh-clerks, with the amendment made thereto by ſtat. 33 G. 2. c. 11. are 
by that aft continued to the 24th of May, 1767, and unto the end of the 
then next ſeſſion. | 3 
8. Alſo by the ſaid ſtatute 33 G. 2. c. 11. If divine ſervice is uſually 

celebrated in the church belonging to ſuch pariſh or union, on /undays and 


at ſuch veſtry for the maintenance of the clerk of ſuch pariſh or union for 
the enſuing year, ſhall be a ſum not exceeding twenty pounds, nor leſs 
than ten pounds. /. 2. 8 | | 

And in all other caſes, the ſum to be aſſeſſed at ſuch veſtry for the 
maintenance of the clerk of ſuch pariſh or union for the enſuing year, ſhall 
not exceed ten pounds, nor ſhall be leſs than five pounds. 

And if the proteſtant pariſhioners of any pariſh or union, other than 
the pariſhes excepted by the ſaid act, ſhall fail to make ſuch aſſeſſment, 
ſuch pariſh or union ſhall be chargeable with the ſum of ten pounds, for 
the maintenance of the clerk of the pariſh or union, for the year in which 
they ſhall ſo fail to make ſuch aſſeſſment, if divine ſervice is uſually ce. 
lebrated in the church belonging to ſuch pariſh or unicn on ſundays and 
other feſtival days, and alſo on common week days. * 5 And 
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And in all other caſes, ſuch pariſh or union ſhall be chargeable with the 


ſum of five pounds for the maintenance of the clerk of ſuch pariſh or 


union, for the year in which they ſhall ſo fail to make ſuch aſſeſſment. 
And if ſuch aſſeſſment ſhall be made, then the ſum ſo aſſeſſed, or in 
caſe of no ſuch aſſeſſment, then the ſaid ſum of ten pounds, or five pounds, 


as the caſe ſhall happen, ſhall, within thirty days after 7/bitſunday in the 


faid year 1760, and within thirty days after Zafer-ſunday in every ſucced- 
ing year, be equally applotted in ſuch manner as ceſſes for the repairs of 
the church are uſually applotted, or by law ought to be applotted in ſuch 


ariſh or union. 3+ rant Sts and 

And after ſuch applotment ſhall be'finally aſcertained, and a tranſcript 
thereof ſhall be delivered to the church-wardens of ſuch pariſh or union, 
or to one of them, in the manner directed by the ſaid act, ſuch church- 
wardens ſhall, with all convenient expedition, proceed to levy the ſame, 
together with the other ceſſes of ſuch pariſh or union, and ſhall pay over 
the ſame to ſuch pariſh-clerk. | | LETT, 
And in caſe of their wilful neglect or refuſal to collect the ſame, or to 
pay the ſame to ſuch pariſh-clerk, ſuch pariſh-clerk ſhall have the like re 
medy againſt ſuch church-wardens by civil bill proceſs, to be brought in his 
own name, for the recovery of the ſum ſo applotted for him. | 

And ſuch church-wardens ſhall have the like remedy over againſt ſuch 
pariſh or union, as is enacted by an act made in the third year of his pre- 
ſent majeſty's reign, intitled, An act for the better keeping churches in re- 


Pair. 


: In every chapel of eaſe wherein proviſion is made by the faid recited 
act of the twenty third ygar of his preſent majefty's reign, for the yearly 


maintenance of the clerk of ſuch chapel of eaſe, ſuch yearly maintenance 


ſhall be aſſeſſed, applotted, levied, and paid in ſuch manner as is herein 
before directed for the pariſh-clerks, with ſuch remedy for the recovery 
thereof, by the. clerk: of ſuch chapel of eaſe, and ſuch remedy over for 
the church-wardens of the pariſh or union to which ſuch chapel of eaſe ſhall 
belong, as is herein before provided, concerning the yearly maintenance for 
panſh-clerks. J. 2. 4-45 | 


- Ty 


J | 

. BY the 2.G. I. c. 19. Upon every election to be made of knights of 
the ſhire to ſerve in parliament in taking the poll, the ſheriffs, or their 
under-ſheriff and clerks, ſhall enter not only the place of the electors free- 
hold, but alſo the place of his abode; as he ſhall declare the ſame at the time 
of the giving his vote, and alſo ſhall make or enter jurat againſt the name 
of every ſuch voter to whom the oath hereby required ſhall be tendered, and 
by whom the ſame ſhall be taken. 

2. And by. the 19 G. 2. c. 11. The ſaid ſheriff or returning officer, 
ſhall within twenty days after ſuch election, faithfully deli ver over upon oath, 
which oath the two next juſtices of tie peace are required to adminiſter unto 
the Clerk. of the peace of, the ſame county, all the poll books of ſuch electi- 
%s, without any embezzelment or alteration, to be preſerved among the re- 
cords of the ſeſſions of the peace of the ſaid count. 

| 4 A 2 3. Every 
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3. Every freehold of the yearly value of forty ſhillings, and under ten 
pounds per annum, Thall at ſome ns after the paſſing this act 
and before the election at which any freeholder ffrall offer himfelf to vote 
be regiſtred fix months-before the clection in manner following, that is to ſay 
every ſuch freeholder ſhall in open court before the jultices of the 


che quarter-eſſions for the county where ich Becleld Feth, mak the fl. 


lowing affidavit, of if a gnatey, the following affirmation. 


N. N. F A. in the coumy of B. maketh dab or affirmeth, as the caſe fball be, 
that he hath a freehold of the clear yearly value of forty ſhillings, tying and bein A 
at C. in the county of D. 9 
Which affidavit or affirmation when duly ſworn or affirmed, ſhall be read, 
allowed in open eourt, and delivered by order of the court to the acting 
clerk of the peace of the ſaid county, to be filed and kept amongſt the re- 
cords, and the acting clerk of the peace ſhall immediately write in a book 
to be by him kept in an alphabetical order for that purpoſe, the following 
entry or regiſtry N. N. of A. in the county of B. hath regiftred bis freehyll, 
\ying at G. in this county this, ay , m the year of our 

ord. | | | 

| 4. For which affidavit or affirmation, entry or regiſtry, fix pence and no 
more thall be paid by fuch freeholder to the perſon acting as clerk of the 
peace at the time of ſuch regiſtry ; and in cafe fach freehold ſhall not have 
been ſo regiſtred ſix calendar months before the election, ſuch freeholder 
ſhall not be intitled to vote for ſuch freehold at fach election. 

5. The acting clerk of the peace fhall on or before the laft day of every 
ſeſſions, deliver to the treaſurer of the faid county, a true copy of ſuch entry 
and regiftry ſo by him from time to time made, which copy ſhall be kept by 


the ſaid treaſurer amonꝑſt the accounts of the faid county. 


6. All freeholders regiſtred at any quurter-ſeſſions held by adjournment, 


ſhall be adjudged to be well regiſtred, as if the fame had been regiſtred be- 


fore any adjournment ef the feflions, provided that every ſuch adjourned 
ſeſſions be held in open court where the ſeſſions have been uſually held, or in 
the court where the aſſiſes are uſually held, and not elſewhere. 

7. Alſo by the 3 G. 3. c. 13. Upon every election of any member or 
members to ſerve for the commons in parliament, every freeholder, citizen, 
freeman, burgeſs, or perſon, having, or claiming to have, a right to vote 


or be polled at ſuch election, Thall before he is admitted to poll at the lame 


election take the following bath (or being of the people called Yuaker:, 


ſhall make the ſolemn affirmation appointed for Quakers) in caſe the ſame 
ſhall be demanded by either uf the candidates, or any two of the electors: 
e 0 e Leif? ole De 900 3 


_ 


1 do ſwear (or bein of the people called Quailers, . 


rm) I have not received or bad by my ſelf, or any Perſon whatſoever in 
iruft for me, or for my uſe and benefit, or for the uſe and benefit of any of m 


family or kindred, ro my knowledge or belief, diretly of indirealy, any ſum oi 
ums of money, office, place or employment, gift or reward, or any promiſt c 
ſecurity for any money, office, employment or gift, in order to give my vote a. 
Ibis election, and that I have not before been polli at ibis slection. 
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g. The officer or officers preſiding at ſuch elections, ſhall appoint a juſtice 
of the peace for the purpoſe of adminiſtring the ſaid oath or affirmation in 
open court, {0 as the poll ſhall not be thereby retarded. 

And the ſaid juſtice ſhall, in the preſence of four or more perſons to be 
nominated by each candidate, adminiſter the faid oath to every elector be- 
fore ſuch elector ſhall be admitted to poll, if the ſame ſhall be demanded 

aforeſaid. | hy 
"I if the officers preſiding at fuch election ſhall refuſe to appoint a juſtice 
of the peace for the purpoſe aforeſaid, or if the ſaid juftice ſhall refufe to 
adminiſter the ſame gratis, it demanded as aforeſaid, ſuch officer, or juſtice 
of the peace, ſhall forfeit fifty pounds to any perſon that ſhall ſue for the 
ſame, to be recovered, together with full caſts of ſuit, by action of debt, 
bill, plaint or information, in any af his Majeſty's courts of record in Dab- 
liz, wherein no eſſoign, Sc. ſhall be allowed. 

And no perſan ſhall be admitted to poll till he bas taken and repeated the 
faid oath in a public manner, in caſe the ſame ſhall be demanded as afore- 
ſaid, before ſuch juſtice of the peace as ſhall be deputed. | 
9. If any ſheriff, mayor, bailiff, or other returning officer, ſnall admit 
avy perſon to be polled without taking ſuch oath or afirmation, if demand- 
ed as aforeſaid, ſuch returning officer thall forfeit one hundred pounds, to be 
recovered in manner aforeſaid, together with full cofts of fuit ; and if any 
perſons ſhall vote or poll at ſuch election without having firft taken the oath, 
or if a Quaker having made his affirmation, if demanded as aforeſaid, ſuch 
perſon ſhall incur the fame penalty, which the officer is ſubject to for the 
offence above mentioned. 

10 Every ſheriff, mayor, bailiff, ſeneſchal, or other perſon, being the 
returning officer of any member to ſerve in parliament, ſhall immediately 
after the reading of the writ or precept for the election of ſuch member, 
take and ſubſcribe the following oath : FIT 


IAB. do folemnly ſwear, that I have nat Airettly or indirectly received any 


ſum or ſums of money, office, place, or employment, gratuity, or reward, or any 


bond, bill, or note, or any promiſe or gratuity whatſoever, either by myſelf or 
axy other perſon to my uſe, or benefit, or advantage, or to the uſe, benefit, or 


advantage of any f my family ar kindred, or to my knowledge or belief, for 
making any return at the preſent election of members to ſerve in parliament, 
and that I will return ſuch per fon ar perſons as ſpall, 20 the beſt of my judg- 
nent, appear to me to have the majority of legal votes. | | 


Which oath any juſtices-of the peace of the faid county, city, corporation, 
or borough, where ſuch election ſhall he made, or in their abſence, 


three of the electors are abrrrby required aud authorized to adminifter, and. 
uch oath ſo taken ſhall be entered arnong the records. of the ſethons of ſuch: 


county, city, -corporation, and borough as aforefaid.. 


11. A member of parliament ſhall have the privilege of parliament, not 
only for himſelf and his ſervants, to be freed from arreſts, ſubpoena, cita- 


Ps and the like; but alſo for his horſes and goods to be free from diſtreſ- 


but for treaſon, felony, and breach of the peace, thereican be. no pri- 


wege. 4 Jul. 24, 2. 3 
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12. By the 6 An. c. 8. , 3. The privilege of parliament ſhall begin forty 
days before the beginning or meeting. of every parliament, and ſhall conti. 
nue during the ſetting or adjournment, and forty days after the prorogation 
or diſſolution of every parliament. „ 

- 13. Where any plaintiff ſhall by reaſon of privilege of parliament be 
ſtayed from proſecuting any ſuit, ſuch plaintiff ſhall not be barred by any 
ſtatute of limitation, nor ſhall his ſuit be diſcontinued for want of proſecu- 
tion, but ſuch plaintiff ſhall be at liberty immediately after the riſing of the 
parliament, to proceed to judgment and execution, as if ſuch plaintiff had 
not been hindered from proſecuting his ſuit by privilege of parliament. / , 

14. It ſhall be lawful for all perſons during the continuance of privilege of 
parliament (as the ſame is hereby before declared, to diſtrain the goods and 
chattles of any peer, lord of parliament or member of the houſe of com- 
mons, for the arrears of any rent, duty, or ſervice which ſhall become due, 
and to diſpoſe of ſuch diſtreſſes as if the goods fo diſtrained did not belong 
to any member of either houſe of parliament, / 5. 

15. No peer, lord of parliament, or member of the houſe of commons, 
who ſhall be a truſtee, guardian, executor or adminiſtrator, ſhall have any 
benefit of privilege * in any ſuit which ſhall be proſecuted 
againſt them as truſtee, guardian, executor or adminiſtrator, in any court of 
law or equity, or in any eccleſiaſtical or other court. 25 

16. No ſuit or proceeding in law or equity againſt any immediate debtor 
to the queen, ſor the recovery of any debt or duty originally and imme- 
diately due to her majeſty, or againſt any accountant unto her majeſty for 
any part of her revenues, or for any immediate debt or duty, nor the exe- 
cution of any ſuch proceſs or proceeding ſhall be impeached or delayed by 
pretence of privilege of parliament ; yet ſo that the perſon of any ſuch debtor 


or accountant being a peer of this realm, or lord of parliament, or being a 


member of the houſe of commons, ſhall not, during the continuance of 
privilege, be arreſted or impriſoned upon any ſuch action or proceedings. 
17. But by the act 8 G. 1. c. 2. / 2. No privilege of parliament ſhall 
be allowed in any ejectment brought for the recovery of lands, &c. on ac- 
count of non-payment of rent, nor in any ſuit ' commenced againſt any 
perſons on account of their wilful holding over any lands, Ec. after the de- 
termination of their term contrary, to the intent of the act 11 Ann. cap. 2. 
For the more effeftual preventing of frauds committed by tenants ; nor in any 
ſuit or motion to obtain any injunction or writ af eftrepement to prevent 


waſte. | : 
18. And by the 1 G. 2. c. 8. Actions may be commenced and proceeded 


on, againſt peers or members of parliament, immediately after any diſſo- 


lution, or prorogation for above 14 days, until they meet again. — Allow- 
mg nevertheleſs a reaſonable time for their return from parliament ; for 
their privilege exiſteth, not only during the time of their ſitting, but for a 
reaſonable time both before and after, for their going and returning. Stra. 
985. Col. Pitt's caſe. 3 | 

20. By the 2 G. 2. c. 7. The parliament ſhall not be diſſolved by 
the king's death or demiſe; but ſhall continue to ſit and act for fix months, 


_ unleſs ſooner diſſolved by the ſucceſſor ; and if there be no parliament ; the 


next preceding parliament ſhall meet and act, as if they had not been diſ- 
ſolved, | i 
y 
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Y the 8 & 9 . c. 31. intitled, An act for the eaſier obtaining 
partitions of lands in coparceny, joint-tenancy, and tenancy in com- 
mon, it is enacted, that if the high ſheriff cannot conveniently be preſent 
it the execution of any judgment in partition, in ſuch caſe the under ſheriff 
in preſence of two Juſtices may proceed to execution of the writ of par- 


tition. 
Peers. 


. TYUKES, earls, and barons are not conſervators of the peace at Not conferva. 
common law; and have no more power as ſuch, than mere private tors of be 

rlons. 2 Haw. 32. | . 

2. The ſafeſt way of proceeding againſt a peer, for ſureties of the peace Sureties of the 
or good behaviour, is by complaint to the court of chancery or king's = againſt 
bench. I Haw. 127. : mY 

A nobleman muſt be tried by his peers : but this is to be underſtood Trial of peers. 
only at the ſuit of the king, upon an indictment of high treaſon, petit trea- 
ſon, felony, or miſpriſion thereof; but in caſe of a præmunire, riot, or the 
like, and generally for all other crimes out of parliament (unleſs otherwiſe 
ſpecially provided for by ſtatute, as it is in many inſtances), tho! it be at the 
ſuit of the king, he ſhall not be tried by his peers, but by the freeholders of 
the county. 3 Int. 30. 2 Haw. 424. | 

4. Proceſs of outlawry lies againſt a peer, if he be indicted, and appears Whether they 
not, and cannot be taken; otherwiſe he might take advantage of his own e Hut- 
contumacy. 3 Inſt. 31. | 

5. Peers ſhall have the benefit of clergy for the firſt offence of felony, Whether they 


without burning in the hand. 1 Ed. 6. c. 12. / 14. 3 


6. A peer produced as a witneſs, ought to be ſworn. 4 Keb. 631. | | Evidence, 


Perjury and ſuboꝛnation. 


J. Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of the 5 El. 
HI. Of matters common to them both. 


J. Of perjury and ' ſubornation by the common law. 


I. PERJURY by the common law, ſeemeth to be a wilful falſe oath, by Perjury at the 
one who being lawfully required to depoſe the truth in any judicial pro- common lax. 
cerding, ſavears abſulutely, in a matter material to the point in queſtion, whe- 


ther he be believed or not. 1 Haw. 172. 2 Inſt. 164. 


% 
. 
* 


N The falſe oath alledged againſt him, ſhould: be proved to be 
en with ſome degree of deliberation.; for if upon the whole circumſtan- 
| Ces. 


780 


man is pequred, was material to the iſſue; for 
it 


Perjuty and ſuboꝛnation. 
ces of the caſe it ſhall appear probable, that it was owing rather to the 
weakneſs than perverſeneſs of the party, as where it was occaſioned by ſur- 
prize, or inadvertency, or a miſtake of the true ate of the queſtion, | 
cannot but be hard to make it amount to voluntary and corrupt Perjury, 
1 Haw. 172. 


Falſe] It is ſaid not to be material, whether the fact which is ſworn, he 
in it ſelf true or falſe ; for however the thing ſworn may happen to proze 
agreeable to the truth, yet if it were not known to be ſo by him who ſwears 
to it, his offence is altogether as great as if it had been falle, inaſmuch a; 
he wilfully ſwears that he knows a thing to be true, which-at the ſame time 
he knows nothing of, and impudently endeavours to induce thoſe before 
whom he ſwears, to proceed upon the credit of a depoſition, which ary 
ſtranger might make as well as he. 1 Haw. 175. 


Being lawfully required] It ſeemeth clear, that no oath whatſoever, taken 
before perſons acting merely in a private capacity; or before thoſe who take 
upon them to adminiſter oaths of a public nature, without legal authority, 
or before thoſe who are legally authorized to adminiſter ſome kinds of oaths, 
but not thoſe which happen to be taken before them; or even before thoſe | 
who take upon them to adminiſter juſtice by virtu2 of an authority ſeeming]y 
colourable, but in truth unwarranted and merely void. can amount to 
perjuries, but are altogether idle and of no force. 1 Haw. 174. 


In any judicial proceeding] For tho' an oath be given by him that hath 
lawful authority, and the ſame is broken, yet if it be not in a judicial pro- 
ceeding, it is not perjury ; becauſe ſuch oaths are general and extrajudicial 
but it ſerves for aggravation of the offence. - Such are, general oaths given 
to officers or miniſters of juſtice, the oath of fealty and allegiance, and ſuch 
like. Thus if an officer commit extortion, it is againſt his general oath, 
but yet not perjury, becauſe not in a judicial praceeding ; but when he 1s 


charged with extortion, the breach of his oath may ſerve for aggravation. 


3 Inſt. 166. 

If a perſon calleth another perjured man, he may have his action upon 
his caſe, becauſe it muſt be iatended contrary to his oath in a judicial pro- 
ceeding ; but for calling him a forſworn man, no action doth lie, becauſe 


the forſwearing may be extrajudicial. 3 fe. 166. 


Swears abfolutely] For the depoſitian muſt be direct and abſolute; and 
not, as he thinketh, or remembreth, or believeth, or the like. 3 Inf. 166. 


In a matter material to the put in queſtion] For if it be not material, then 
tho” it be falſe, yet it is no perjury, becauſe it concerneth not the point if 
iſſue, and therefore in effect it is extrajudicial. 3 Inf. 167. ey 

But it is not neceſſary that it appear to what degree, the point in which a 

is p if it is but circumſtaatially 
material, it will be perjury, L. Raym 2838. Sl 

Much leſs is it neceſſary that the evidence be ſufficient for the plaintiff to 


recover upon; for in the nature of the thing, an evidence may be ver) , 


1d 
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terial, and yet it may not be full enough to prove directly the point in queſ- 
tion. L. Raym. 889. 


Whether he be believed or not] It hath been holden, not to be material 
upon an indictment of perjury at common law, whether the falſe oath were at 
all credited, or whether the party in whoſe prejudice it was intended, were in 
the event any way aggrieved by it or not; inſomuch as this is not a proſecu- 
tion grounded on the damage of the party, but on the abuſe of publick juſ- 
tice, 1 Haw. 177. : 

2. Subornation of perjury, by the common law, ſeems to be an offence, fu"ornation at 
in procuring a man to take a falſe oath, amounting 10 perjury, who attually no wy 
jaketh ſuch oath. 1 Haw. 177. 

But it ſeemeth clear, that if the perſon incited to take ſuch an oath, do 
not actually take it, the perſon by whom he was ſo incited is not guilty of 
ſubornation of perjury ; yet it is certain, that he is liable to be puniſhed, 
not only by fine, but alſo by infamous corporal puniſhment. id. 

3. The puniſhment of perjury and ſubornation of perjury by the com- Puniſ 
mon law, is reſtrained by the ſtatute of the 28 El. hereafter following; that e 


it ſhall not be leſs, than is inflicted by that ſtatute. 
4 Mr. Hawkins ſays, it hath been of late ſettled, that juſtices of the Power of ju- 
ce have no juriſdiction over perjury at the common law; the principal ee F Bark 
reaſon of which reſolution, he ſays, as he apprehended, was, that inaſmuch as * ; 
the chief end of the inſtitution of the office of theſe juſtices was, for the pre- 
ſervation of the peace againſt perſonal wrongs and open violence, and the 
word treſpaſs (in the commiſſion) in its moſt proper and natural ſenſe, is 
taken for ſuch kind of injuries, it ſhall be underſtood in that ſenſe only, or 
at the moſt to extend to ſuch other offences only, as have a direct and im- 
mediate tendency to cauſe ſuch breaches of the peace; as libels, and ſuch 
like, which on this account have been adjudged indictable before juſtices of 
the peace. 2 Haw. 40. 
And in the caſe of K. and Bainton, E. 11 G. 2. An indictment at the 
quarter ſeſſions for perjury at the common law, was quaſhed for want of ju- 
niſdiction; and was ſaid to have been done ſo about three years before, in 


the caſe of K. and Weſtineſß. Str. 1088. 


IT. Of perjury and ſubornation by the flatute of the 28 El. c. I. 


As to ſubornation of perjury, in the firſt place, Every perſon who ſhall Peay and 
unlawfully and corruptly procure any witneſs to commit any wilful and corrupt heel. 8 
perjury ; in any matter or cauſe depending in ſuit and variance, by any writ, 
aftin, bill, complaint, or information, touching any lands, tenements, or heredt- 
taments, or any goods, chattels, debts, or damages; in chancery, or in any court 
of record, leet, ancient demeſne court, hundred court, court baron, or court of 
chancery ; or Gall unlawfully and corruptly procure or ſuborn any witneſs which 
Hall be ſworn to teftify in perpetuam rei memoriam, ſhall forfeit 40l. 
half to the king, and half to the party grieved who ſhall ſue for the ſame. And 
if be has not lands or goods worth 401. he ſhall be impriſoned half a year, and 
fland on the pillory an hour in open market. And be ſhall be diſabled to be a 


Witneſs in any court of record. 
4B | And 


Puniſhment of 
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ſuppoſed, 1 Haw. 181. 
PPO I Haw. 181 Eile 


Perjury and ſnboznation, 


And as to perjury, F any perſon, either by ſubor nation or otherwiſe, | 
wilfully and mart Ht commit any wilful 70 ry, by bis depafition 4 II. 
courts before mentioned, ar being examined in perpetuam rel memoriam; þe 
ſhall forfeit 201. in like manner, and be impriſoned fix mon bs; and if be bg; 
not goods worth 20 l. he ſhall be ſet on the pillory in the market place by the jg. 
riff, and have both his ears nailed. And he ſhall be for ever diſabled ty }; 
witneſs in any court of record. | h 

And the judge of the court, where the perjury ſhall be, and the judges if 
Ae, and juſtices of the peace in ſeſſions, may inquire, hear, and determin; 
thereof, by inquiſition, preſentment, bill, or information, or otherwiſe. 

But this at ſhall not extend to any ecclefiaſtical court. | 

Alſo this ſtatute ſhall not reftrain the authority of any judge, having abſzly, 
power to punifh perjury before the making thereof, but that every ſuch judz: 


may proceed in the puniſhment of all offences puniſhable before the making «f 1; 


ſaid flatute, in ſuch wiſe as they might have done, and uſed to do, to all pur 
poſes, ſo that they ſet not upon the offender leſs puniſhment, than is contained in 


the ſaid flatute, 28 El. c. 1. 


Any witneſs] If the defendant perjureth himſelf in his anſwer in the char. 
cery, exehequer chamber, or the like, he is not puniſhable by this atute, 


for it extendeth but to witneſſes. 3 Int. 166. 


By any writ, action, bill, complaint, or information] It hath been reſoly- 
ed, that theſe words are to be extended to the latter clauſe concerning per- 
jury, as well as to this concerning ſubornation; becauſe it cannot well be 
intended, that the makers of the act, who inflict a greater penalty on ſi- 
bornation of perjury, than on the perjury itſelf, ſhould mean to extend the 
purview of the law in relation to what they eſteemed the leſſer crime, far- 
ther than in relation to that which they eſteemed the greater. 1 Haw. 179 
g. Co. 99. 

But = is to be obſerved, that perjury or ſubornation in an action depend. 
ing by indiftment, are not within this ftatute ; but only in an action depend- 
ing by writ, ation, bill, complaint, or information. 3 Inſt. 164. 


Half to the party grieved] It hath been collected from this clauſe, that ro 
falſe oath is within the meaning of this ſtatute, which doth not give ſome 
perſon a juſt cauſe of complaint : and upon this ground it hath been faid, 
that he who ſwears a thing which is true, but not known by him to be bo, 1s 
not within this ſtatute ; becauſe howſoever heinous his offence may be in its 
own nature, yet when it proves in the event to be in maintenance of the 
truth, it cannot be ſaid to give him a juft cauſe of complaint, who would 
take advantage againſt another from his want of legal evidence to make out 
the juſtice of his cauſe. Alſo from the ſame ground it ſeemeth clearly 10 
follow, that no falſe oath can be within the ſtatute, unleſs the party aga!" 


whom it was ſworn ſuffered ſome kind of difadvantage by it; for otherwile 


it cannot be ſaid, that any one was grieved by it: and therefore that in every 


Proſecution upon this ſtatute, it muſt appear upon the trial, that there was 


ſuch a ſuit depending, wherein the party might be prejudiced in the manner 


— — — 


S. 2.8 


Petjuty and ſuboꝛnation. 


Either by ſubornation, or otherwiſe] It is not neceſſary to ſet forth in the 
:ndictment, whether the party took the falſe oath thro the ſubornation of a- 


nother, or without any ſuch ſubornation, theſe words being only ſuperfluity. 
Hau. 179. | 


Wilfully and corruptly] Theſe words are neceſſary in an indictment or ac- 
tion on this ſtatute, and cannot be ſupplied by adding againſt the form of the 
fatute, or by concluding and /o a wilful and corrupt perjury did commit. 1 


Haw. 178. 


Juſtices in ſeſſions] And one juſtice may bind the offender over to the ſeſ. 


ſions. Dalt. c. 70. 
But becauſe the proſecution upon chis ſtatute is more difficult than by in- 


dictment at the common law, offenders are ſeldom proſecuted upon this ſta- 
tute, eſpecially at the ſeſſions; and it ſeems generally the ſafer way to pro- 
ceed by indictment at the common law, at the aſſizes, or in the court of 


king's bench. 


Hall not reſtrain] From this it ſeemeth undoubtedly to follow, that the 
court of king's bench, Sc. proceeding upon an indictment or information 


of perjury or ſubornation of perjury at the common law, may not only ſet 
a diſcretionary fine on the offender, but alſo condemn him to the pillory, 
without making any inquiry concerning the value of his lands or goods. 1 


Haw. 178. 
IL. Of matters common to them both. 


1. By the act 3 G. 2. c. 4. The more effectually to deter perſons from 
committing wilful and corrupt perjury or ſubornation of perjury, beſides 


_ the puniſhment already to be inflicted by law for ſo great crimes, it {hall be 


lawful for the court or judge before whom any perſon ſhall be convicted of 
wilful and corrupt perjury, or fubornation of perjury, according to the laws 
now in being, to order ſuch perſon to be ſent to ſome houſe of correction 
within the ſame county, for a time not exceeding ſeven years, there to be 
kept to hard labour during all the faid time; or to be tranſported to ſome of 
his majeſty's plantations beyond the ſeas, for a term not exceeding ſeven 
years, as the court ſhall think moſt proper, and thereupon judgment ſhall 
be given, that the perfon convicted ſhall be committed or tranſported accor- 
dingly, over and beſides fuch puniſhment as ſhall be adjudged to be inflicted 


on ſuch perſon agreeable to the laws now in being. fs 
And if tranſportation be directed, the ſame ſhall be executed in ſuch man- 


ner as is or ſhall be provided by law for the tranſportation of felons; and if 
any perſon ſo committed or tranſported, ſhall voluntarily eſcape or break 
prifon, or return from tranſportation before the expiration of the time, for 
which he ſhall be ordered to be tranſported, ſuch perſon being thereof con- 


victed, ſhall ſuffer death as a felon, without benefit of clergy, or of the 
4B 2 ſtatute, 
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ſtatute, and ſhall be tried for ſuch felony in the county where he ſo eſcaped, 


or where he ſhall be apprehended. 


This ad is continued, for twenty-one years from the 25th of March, I75) 
by 29 G. 2. c. 8. ſ. 9. | | | 


Inſufficient in- 2. The court generally will not quaſh an indictment for a crime of ſo en- 
cictment not ormous a nature as perjury, for inſufficiency in the caption or body of it 
2 880 but will oblige the defendant either to plead or demur to it. 2 Haw, 256. 

To convict a man of perjury, a probable evidence is not enough; but 
it muſt be a ſtrong and clear evidence, and the witneſſes muſt be more nu. 
merous than thoſe on the ſide of the defendant, for otherwiſe it is only oath 
againſt oath. 10 Med. 194. 

And the party prejudiced by the perjury, ſhall not be admitted to prore 
the perjury. L. Raym. 396. 

4. It ſeems that the court will not ordinarily at the prayer of the defendant 
grant a certiorari for the removal of an indictment of perjury, for fuck 
crime deſerves all poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 287. ; 

5. A perſon convicted of perjury is diſabled from being a juror. 2 Hay, 
417. Or a witneſs. 2 Haw. 433. 


Evidence. 


Certiorari. 


Perj wed per- 
fon not to be a 


juror, o , 
WG. - 6. Quakers making ſolemn affirmation wilfully and corruptly, ſhall ſuffer 
Quakers, ba = L 
as in caſes of perfury. 8G. c.6. J 2. 
Pardon. 7. Perjury and ſubornation are excepted out of the general pardon of the 


20 C. a. . ga. 


Petition. 


Y the 13 C. 2. e. 5. No perſon ſhall ſolicit above 20 hands, to any pe- 
tition to the king, or either houſe of parliament, for alteration of mat- 
ters eſtabliſhed by law in church or ſtate, unleſs the matter thereof hath been 
conſented to by three or more juſtices of the county, or by the major part 
of the grand jury at the aſſizes or ſeſſions; nor ſhall preſent any ſuch petition 
accompanied with more than ten perſons, on pain of a ſum not "exceeding 
100 J. and three months impriſonment, on conviction at the aſſizes or ſeſſions 
in fix months, and proved by two witneſſes. 
But this ſhall not extend to debar any perſons (not above ten in number), 
to preſent any complaint to any member of parliament after his election, and 


during the continuance of parliament, or to the king, for any remedy to be 


thereupon had; nor to any addreſs to the king by the parliament. 


1. 


1 


Pebbter and other metals, 


1. HY the act 9 . 3. c. 39. No perſons uſing the trade of pewterers and 

B braiſiers, or who trade or deal in the ſame within this realm, ſhall 
{ell or change any pewter or braſs, new or old, fave only in open fairs and 
markets, or 1n their publick ſhops and dwelling houſes, upon pain that every 
perſon acting contrary hereunto, ſhall, for every ſuch offence, forfeit forty 
ſhillings, the one half to go to the uſe of the poor of the pariſh where ſuch 
offence ſhall be committed, the other half to the perſons that ſhall ſeize, 
find, or proſecute for the ſame, | 15 

2. No perſon ſhall caſt, make, or work any new pewter or braſs veſſel, 
but ſuch as ſhall be of as good fine metal, as the pewter and braſs wrought 
after the perfect goodneſs required for the ſame within the city of London, 
upon pain of forfeiture of all ſuch pewter and braſs veſlels, wrought con- 
trary thereunto, the one half of ſuch forfeiture to be to the ule of the poor 
of the pariſh where ſuch offence ſhall be committed, the other half to the 
uſe of the diſcoverer and proſecutor for the fame. _ Fry. 

Which offences ſhall be examined and determined, in all cities and cor- 
porate towns, by and before the mayor or other head officer of ſuch city or 
town corporate, and in all other places by and before two juſtices of the 
peace of the reſpective counties where ſuch goods ſhall be fo ſeized, who are 
required to examine the ſaid matters on oath of one witneſs, and to give 
judgment thereupon, for the forfeiture of ſuch goods to the uſes afore- 
aid, or otherwiſe, for diſcharging and reſtoring the ſame, as they ſhall ſee 
cauſe, 

Which judgment ſo given, ſuch mayor, juſtices of the peace, or other 
officer are required to return and certify, to the juſtices of the peace at the 
next quarter-ſefſions, to be held for ſuch city, town corporate, or county 


reſpectively, that the ſame may be there entered of record. 
Provided, that no pewter and braſs ſhall be ſo ſeized or forfeited, ſave 


be ſuch as ſhall, at the time of ſuch ſeizure, be in the poſſeſſion of ſome 
pewterer or braſier, or other perſon uſing the ſaid trade, or ſelling ſuch pew 
ter or braſs, or of ſome perſons in truſt for them, and not ſuch as ſhall be 
in the poſſeſſion of any other perſon not uſing ſuch trade as the proper goods 
of ſuch other perſon. „„ 

4. No perſon ſhall make any hollow wares, that is to ſay, ſalts and pots 
or the like, of pewter called lay-metal, which ſhall be of coarſer or worſe 
neal than according to the aſſize of lay-metal wrought within the city of 

mdon, | 

And the makers of ſuch wares ſhall make the ſame wares with ſeveral' 
and particular marks of their own, to the intent that the makers of ſuch 
wares ſhall avow the ſame, and ſuch wares may appear to be made by them, 
and all ſuch wares not ſo ſufficiently made, wrought, or marked, found in 
the poſſeſſion of the maker or ſeller, ſhall be ſeized as forfeited. | 

And if the ſame ware be fold before ſuch ſeizure, then the maker ſhall 
ſorfeit the value of ſame ware ſo unlawfully wrought and fold, the one halt 
of ſuch forfeiture to be to the uſe of the poor of the pariſh where ſuch of- 
ence ſhall be committed, and the other half to the uſe of the finder and 
proſecutor for the ſame; ſuch offences to be examined, heard, and determin- 


ed as aforeſaid. 
6-47 


Phyſician kill. 
ing a patient. 


Betbter and other metals, 


6. If any perſon uſing, buying, and ſelling. of pewter and braſs, (jj 
have or make uſe of any decentfuf or falſe beams or weights, ſuch Perſons 
ſhall, for every ſuch offence, forfeit five pounds, the one half to the pot 
of the pariſh where ſuch offence ſhall be committed, the other half to the 
perſons diſcovering and proſecuting for the ſame, ſuch proſecution to be be. 
fore ſuch reſpective perfons, and in like manner as for the other offences he. 
fore mentioned, and ſuch perſons are hereby authorized and required to ag 
therein, as in cafes of ſuch other offences. 

And if the offenders ſhall not be ſufficient to pay the ſaid ſums ſo by them 
forfeited, it ſhall be lawful for ſuch perſons, before whom ſuch offences ſhall 
be tried, to put ſuch offender in the ſtocks for two hours, and after to con. 
tinue him in cuſtody until the next market day for the place where ſuch qi. 
fence ſhall be committed, and then in the open market-place, during the 
chief time of ſuch market, to put and continue him with his head in the pj. 
lory for the ſpace of one hour, | 

7. And the juſtices of the peace within every county are required, at the 

eneral ſeſſions of the peace, to be held for their reſpective counties, at 
Michaelmas in every year, to appoint two certain perſons having experience 
in ſuch s, to make ſearch in the premiſſes in every part of the (aid 
county, as well within franchiſes as without, except in cities or boroughs 
where perſons are appointed for that purpoſe, by the head officer or goverr- 
ors of the fame, and to ſeize ſuch offenders and goods, and bring the ſame 
before ſuch juſtices of the peace, in order to their further procedure thereon 


as aforeſaid. 


Phyſicians, 


F a phyſician gives a perſon a potion without any intent of doing him any 
bodily hurt, but with intent to cure or prevent a diſeaſe, and contrary to 
the expectation of the phyſician, it kills him, this is no homicide; and the 
like of a ſurgeon. And I hold their opinion (ſays lord Hale) to be erroneous, ' 
that think if he be no licenſed ſurgeon or phyſician, that occaſioneth this 
miſchance, that then it is felony; for phyſick and ſalves were before li- 
cenſed phyficians and ſurgeons; and therefore if they be not licenſed accor- 
ding to the ſtatute of the 3 H. 8. c. 11. or 14 H. 8. c. 5. they are ſubject 
to the penalties in the ſtatutes, but God forbid that any miſchance of this 
kind ſhould make any perſon not licenſed guilty of murder or manſlaughter. 
Theſe opinions therefore may ſerve to caution ignorant people not to be too 
buſy in this kind in tampering with phyſick, but are no ſafe rule for a judge 
or jury to go by. 1 H. H. 429. 


I 


1. PILLORT * 


Pillozy and tumbzel. 567 


. P illar, wherein the neck of the offender is put and preſſed; which tumbrel, what. 
kind of puniſhment is very ancient, and was uſed by the Saxons. z Inſt, 
The tumbrel ſeemeth to have been the ſame anciently with the ducking 

zl; an engine for the puniſhment of ſcolding women, by ducking them 
over head and ears in water, and eſpecially in muddy or ſtinking water, ac- 
cording to the etymology of lord Coke, who tells us, that the word tymbrel 
fignifieth a dung cart. amb. 61. 3 Inf. 219. 

2. Every one that hath a leet or market, ought to have a pillory and tum- Who thall fd 
brel to puniſh offenders; and it feems that a leet may be forfeited for not them. 
taking care to have a pillory and tumbrel. 3 _ 219. 2 Haw. 75. 

3. They that have been adjudged to the pillory or tumbrel, are fo infa- Inf my of th: 
mous, that they ſhall not be received to be jurors or witneſſes. 3 Inſt. punifhment. 


219. 8 
4 And for that the judgment to the pillory or tumbrel doth make the de- cantion in in- 
linquent infamous, the juſtices of the peace ſhould be well adviſed before flicting ft. 
they give judgment of any perſon to the pillory or tumbrel, unleſs they have 
ood warrant for their judgment therein. Fine and inpriſonment, for of- 
558 fineable by them, is a fair and ſure way. 3 Iuſt. 219. | 
c. But by ſeveral ſtatutes the puniſhment of the pillory is ſpecially or- Inflicted by le- 
dained; as in the caſe of bakers, foreſtallers, uſers of falſe weights, and el ffatutes: 


many others. 


Plague. 


i. LL veſſels, perſons, and goods coming from any place, from whence Quarentine 
the king, with the advice of his privy council, ſhall judge probable eoined. 

that the infection may be brought, ſhall be obliged to make their quarentine 

in ſuch places, for ſuch time, and in ſuch manner as ſhall be directed by him, 

or by his order made in council, and notified by proclamation, or publiſhed 


in the gazette. 26 G. 2. c. 6. / 1. : | 
2. And when. the king ſhall make any orders concerning quarentine, and Orders for qua- 


notify the ſame by proclamation, or in the gazette, the ſame ſhall be pub- m_— to be 
lickly read the next ſunday, and the firſt /unday in every month afterwards churches. 
(during the time ſuch orders ſhall continue) immediately after prayers, in all 

places ſet apart for divine worſhip, within ſuch places as ſhall be ſpecified in 

ſuch proclamation or orders. id. /. 20. 

3. And the juſtices of the counties adjoining, or one of them, ſhall forth- watchmen to 
with, when quarentine ſhall be appointed, cauſe watches to be kept by day be appointed. 
and night, in the moſt proper and convenient places, within the ſeveral ad- 

Jacent pariſhes: who ſhall not permit any perſon whatſoever to come on ſhore 
ſrom, or go on board any ſhips under quarentine, except only ſuch as ſhall 
have the charge of ſeeing the quarentine duly performed, or as ſhall be li- 


cenſed by ſuch perſon having charge of the quarentine. 9 An. c. 2. OE 
: n n 


1 


568 


Plague. | 
And if any ſuperintendant of the ogy ne ann or watchman, ſhall neglect 
his duty, he ſhall be guilty of felony without benefit of clergy. 26G , 


c. 6. J. 17. £ 


Maſters of ſhips 4. And if the plague ſhall appear on board any ſhip, being to the north. 


to give notice. yard of Cape Finifterre, the maſter ſhall immediately 7. to the harbour 


Veſſels to be 
examined. 


Officer 
neglecting. 


of [St. Helen's Pool, between the uninhabited iſlands of St. Helen's, J. ean, and 
North Withell, or to ſuch other place as his Majeſty by advice of his privy 
council ſhall appoint; 29 G. 2. c. 8.] where he ſhall make known his caſe t; 
ſome officer of the cuſtoms; who ſhall immediately acquaint ſome cuſtom 
houſe officer of ſome near port of England; who ſhall with all poſſible ſpced 
ſend intelligence thereof to a ſecretary of ſtate : and the ſhip ſhall remain 
there till his Majeſty's pleaſure be known ; nor ſhall any of the crew go ,; 
ſhore. But if he ſhall not be able to make the iſlands of Scilly, or ſhall he 
forced by weather or otherwiſe to go up either of the channels, he ſhall not 
enter any port, but remain in ſome open road, till he receives orders from his 
Majefty, or his privy council and ſhall prevent any of the crew from going 
out of the ſhip, and avoid all intercourſe with other ſhips or perſons. And 
the ſaid maſter, or any other perſon on board, who ſhall be diſobedient here. 
in, ſhall be guilty of felony without benefit of clergy ; and may be tried 
where the offence ſhall be committed, or where he ſhall be apprehended. 
26 G. 24:66; 2; | 
5. And when any country or place is infected, or when any order ſhallhe 
made by the king concerning quarentine, as often as any veſſel ſhall attempt 
to enter into any port, the principal officer of the cuſtoms there, or ſuch per. 
ſon as ſhall be authorized to ſee quarentine performed, ſhall go off, or cauſe 
ſome other perſon to go off, to ſuch veſſel; who ſhall at a convenient di. 
tance, demand of the commander, the name of the ſhip; the name of the 
commander; at what place the cargo was taken on board; what place the 
veſſel touched at in her voyage; whether ſuch places, or any, and which, 
were infected with the plague ; how long ſhe hath been in her paſſage; hoy 
many perſons were on board when ſhe ſet fail; whether any, and what per- 
ſons, during the voyage, have been or are infected; how many died in the 
voyage, and of what diſtemper; what veſſels he, or any of his company, 
with his privity, went on board, or had any of their company come on board 
his ſhip, and to what place they belonged; and alſo the true contents of his 
lading, to the beſt of his knowledge: And if it ſhe!] appear on ſuch exam!- 
ration, or otherwiſe, that any perſon on board is infected, or that ſuch ſhip 
is obliged to perform quarentine the officers of any of his Majeſty's ſhips 


| of war, or of any forts or garriſons, and all other his Majeſty's officers whom 


it may concern, and others whom they ſhall call to their aſſiſtance, ſhall, on 
notice thereof, oblige ſuch ſhip to repair to the place appointed for quaren- 
tine, be it by firing of guns, or other force: And if ſuch veſſel ſhall come 
from any place infected, or have any perſon on board infected, and the mal- 
ter ſhall conceal the ſame, he ſhall be guilty of felony without benefit of 
clergy; and if he ſhall not make a true diſcovery in any other of the part! . 


culars, he ſhall forſeit 200 J. half to the king, and half to him that ſhall ſue 
26 C. 2. c. 6. J 3. | PTR, 17 


7. And if any officer of the cuſtoms, or other officer, ſhall neglect his 


duty herein; he ſhall forfeit his office, and 1007. in like manner. 26 G. 2. 


„ „ And 


Plague, _ 


And the maſter, after his arrival at the place of quarentine, ſhall de- Maſter to de- 
liver on demand to the chief officer appointed to ſee quarentine duly perform- — a 
ed, ſuch bill of health and manifeſt as he ſhall have received from any Britiſh s. 
conſul, together 13 15 log- book and journal; on pain of 5001. in like man- 

26 G. 2. c. 6. / 4. 
ur” And all perſons, liable to per form quarentine, ſhall be ſubject to ſuch Obedience 
ders as they ſhall receive from the officers authorized to ſee it performed; ccd, 
who ſhall have power to inforce obedience, and in caſe of neceſſity to call 
others to their aſſiſtance. 26 C. 2. c. 6. x DOS TIO | 
And by the 26 G. 2. c. 6. If the maſter ſhall quit, or knowingly permit 
any perſon to quit the ſhip, by going on ſhore, or on board any other veſſel, 
before the quarentine ſhall be performed, unleſs in ſuch caſes as ſhall be per- 
mitted by the orders 335 quarentine; or if he ſhall not, in convenient 
time after notice, cauſe the veſſel and lading to be conveyed to the place ap- 
pointed for quarentine, he ſhall forfeit 300 J. half to the king, and half to 
him that ſhall ſue :, And if any perſon ſhall fo quit ſuch ſhip, all perſons by 
any kind of force may compel him to return; and he ſhall for ſuch offence 
be impriſoned fix months, and forfeit 200 J. half to the king, and half to him 


that ſhall ſue. / 5. | | 
9. When any part of Great Britain, Ireland, Guernſey, Jerſey, Alderney, In what caſe 


dank, or Man, France, Spain, Portugal, or the low countries ſhall be infected, '— Marty 
the king, by proclamation, may prohibit all ſmall boats and veſſels, under the allowed to fail. 
burden of 20 tons, from ſailing out of port, till ſecurity be firſt given by the 
maſter, to the ſatisfaction of the principal officer of the cuſtoms, or chief 
magiſtrate of the port, by bond to the king with ſureties, in the penalty of 
$00/. that he ſhall not go to or touch at any place mentioned in the procla- 
mation; and that the maſter and every mariner and paſſenger ſhall, during 
the time aforeſaid, not go on board any other veſſel at ſea; and that he ſhall 
not permit any perſon to come on board ſuch boat or veſſel at fea; and ſhall 
not receive any goods out of any other veſſel; for which bond no fee ſhall be 
taken, And if ſuch boat or veſſel ſhall fail before ſuch ſecurity given, the 
fame, together with the tackle and furniture, ſhall be forfeited to the king; 
and the maſter, and every mariner therein, being thereof convicted, on his 
appearance or default, on oath of one witneſs, by one juſtice where the of- 
fender ſhall be found, ſhall forfeit 20 J. half to the informer, and halſ to the 
poor of the pariſh where the offender ſhall be found, by diſtreſs; and for 
| vant of ſufficient diſtreſs to be-committed to priſon for three months. 26 G. 
2. e. 6. -F. 19. | | E q 5 
10. Whenever the king, with the advice and conſent of parliament, ſhalt Lazarets to be 
direct lazarets to be provided, for receiving of perſons obliged to perform 9Pp9'»tc4.- 
quarentine, or for airing of goods, it ſhall be lawful to erect the ſame, either 
in any waſte grounds or commons, or where there are not ſufficient, in the 
ſeyeral grounds of any perſon whatſoever, not being a houſe, park, garden, 
orchard, yard, or planted walk, or avenue to a houſe, paying for the ſame 
as ſhall be agreed on between theperſons intereſted, and any two perſons ap- 
pointed by the king under his ſign manual; and if they cannot agree, then 
the ſaid two perſons ſhall, 30 days before the ſeſſions, give to the occupier a 
| notice in writing, deſcribing the quantity of ground, and purporting that the 
conſideration for the ſame will be ſettled By a jury at ſuch ſeſſions. And the 
Juſtices there, on proof of ſuch notice, ſhall charge the jury which ſhall at- 
4 C tend 


570 Plague. ; 
weng thee (or omg) other jury to be then and there umpagelled and return. 
ed by the-ſharift withaut fee) ang. cauſe to be lwern,. well and truly to aſſes 
the value of fach;grownds, to whem the parties may have their lawfu} cha] 
lenges;; and the werdich, af the ſaid. jury,, and th Accent of the Juftice 
thereupon, ſhall] be concluſive, and finally bind all parties 4 and thereupon 
the king ſhall, hold ſuch grounds for, ſuch term as he thall judge neceſlary, 


paying tor the, ſame, ſuck rent, or other confideration as ſhall be ſo aſſeſſel. 


26 C. 2. C. 6. . 6. 5 i DAB ib: "ICE OV tene: 

And the officers authorized tg, put in. execution ſuch 1 77 as aforeſaid, 
ſhall cauſe all perſons, obliged, in penform qusrentine, and all goods com. 
prized in ſuch orders, w repair or be e to ſame of the ſaid lazare. 
or to ſuch other places as ſhall; be provided. according ta ſuch orders, 1% 
a And if any perſon Wall reßiſa or neglect to repair, within convenient tn 

after notice, w the lazaret,, or other place appointed, ar: ſhall eſcape or At- 
tempt to eſcape from thence, , before quarentine performed; the watchmen, 
and other perſens appointed to ſee quarentine performed, by foròe may com. 
pel him to repair er return thither : and every perſbn ſo refuling or negleci 
to repair thither, and alſo every perſon actually eſcaping, ſhall be gaby d 
felony without henefit of clergy. i. /, 8. \ 30 0 3 
perſons entring LI. Aud if an perſon not infected nor liable to, perform quarentine, ſhall 
kazarets,, not 10 enter any lazaret, or other ſuch place, and ſhall return or attempt to return, 

Lebring pers unleſs ag permitted hy ſueh arders;; the watchmen,, or other perſons appoint- 

tormes ed, by force may compel him to return and perfarm quarentine: and if he 
ſhall actually eſcape before he: hath performed the ſame, he ſhall be guilty of 
felony without benefit of clergy. id. J. 10. 8 | 

Secreting 2oods 12. If any perſon ſhall eonesal from the officers; of quarentine, or convey 
under quaren- any letters on goods from any ſhip: under quarentine, or from any lazaret, 
IM he ſhall be guilty: of felony; without benefit of clergy. ., 26 C. 2. c 6. 

J 18. | 1 Br {TIP ee yr ii 10450 2000 

Damaginz 13. If any officer or ather perſon ſhall embezzil or damage any goods per: 

goods. forming quarentine; he ſhall pay treble damages, with full coſts. 26 C. 2. 
6. 6. J. 51. 1 | " 
Diſcharge after 14. After quarentine performed, and on proof thereof by the oaths of 
quarentine per- the maſter and two other perſons of the ſhip, or by the oaths of two creds 
tormed. ble witneſſes, before the cuſtomer, : comptroller, or collector of that or the 
next port, or their deputies, on a juſtice near, and that the ug andevery 
ſuch perſon are free from infection; and after producing a certificate thereof 
ſigned by the chjef- officer who fixperiatended the quarentine ; ſuch officer of 
 the-.cuſtorns;) or juſtice, ſhall give a certificate thereof (gratis), and there 
upon the veſſel: and every  ſuch-perſan ſhall, be liable to no further reftraut. 
26G. 216.16. K33 14. | 10 ot: 1 t 5 1. 6 
And all goods. liable to quarentine: ſhall he opened and aired, as by.ſuch 0 
ders ſhall be directed; and after ſuch order hath been complied with, as. 
a certificate thereof given by the chief officer appointed to ſuperintend the 
quarentine and airing of ſuch goods, and proof made thereof by the call 
of two-witnefles, » before the cuſtomer, camptraller,, on collectar of the ner 
port, or any off their deputies; or. any juſtice. hving nęar; an certificate ug 
return of ſack proof! by: ſuch; cuſtom, houſe; atticer to the cqmmiſhoness, * 
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the cuſtoms, they or two of them by their order ſhall diſcharge the ſame. 


/ nd if any perſon ſhall take any fee for fuch | oath, order, or certifi= _ 


cate; he ſhall forfeit 1007. half to the King, and half to him that ſhall 
*Þ 4 1 | h . | 

i any ſuperintendant of the quarentine, or watchman, ſhall in ſuch 

caſe give a falſe certificate; he ſhall be guilty of felony without benefit of 


clergy. J 17- | 


Polygamy. 


IGAMY is, where a man has two wives ſucceſſively; Polygamy, 
where he has ſeveral wives at the ſame time. 3 Inf. 88. Stam. 134. 

By the 10 C. 1. J. 2. c. 21. ff oy perſon, being married, fhall marry 
any perſon, the former huſband or wife | eing alive; ſuch offence ſhall be felony 
(but within clergy). | ** | TE PORE 

If the firſt marriage was beyond ſea, and the latter in Ireland, the party 
may be indicted here, becauſe the latter marriage makes the offence ; but if 
the firſt marriage was in Ireland, and the latter beyond ſea, it ſeemeth that 
the offender cannot be indicted here, becauſe the offence was not within the 
kingdom. Kely. 79, 80. EINE | DT, 

But this act ſhall not extend to any perſon, whoſe huſband or wiſe ſhall be 
continually remaining beyond the ſeas, by the ſpace of ſeven years together. 
id. : 

And this, altho' the party in Ireland hath notice, that ſuch huſband or 
wife is living. 1 H. H. 693. pea | 

Nor to any perſon whoſe huſband or wife, ſhall abſent him or herſelf, the 
one from the other, by the ſpace of ſeven years e in any part of his 
Majeſty's E . the one of them not Rnowwing the other io be living within 
that lime id. g | 

Nor to any perſon who ſhall be, at the time of ſuch marriage, divorced by 
ſentence in the ecclefiaſfical court. ic. TOP | 

And this divorce is to be underſtood not only a viurulb matrimonii, as for 
precontract, confanguinity; or affinity, which diſſolveth the marriage, and 
therefore needeth not this proviſs; but alſo; and chiefly a'menſa & thoro, as 
for adaltery, which diſſolveth not the maariage, yet in reſpect of the gene- 
rality of the words, a perfor! divorced only à menſs & hors is privileged 
from being a felon in marrying again, altho' the ſecond marriage is void. 3 

Nor th any per fon whoſe former marriage Bath been, by ſentence in the eccle- 
faftical coutr,. declared to he void, and of none effeft. id. 

Mor to any prrfon, by reafon'of any former marriage made within age of con- 
4157 5 hat is, either the woman being under 12, of the man under 14. 
3 Nr. 9. # | i 2 | 
On a proſecution upon this ftatute, the firſt and rrue wife is not to be al. 
lowed as a witneſs againſt the huſband; but it ſeerns clear, that the ſecond 
vife may be admitted to prove the ſeeond marriage, for the is not his wife 


lo ich as de fac, 1 II. H 694 oll 2312! 
5 40 2 | J. General 
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Popety. 


I. General obſervations. 8 

II. Popiſh ſupremacy oppoſed and aboliſhed. 

TIT. Concerning the Pope's preſentation to benefices. 

IV. Bringing bulls and other inſtruments from Rome. 

V. Popiſh books and relicks. 

VI. Foreign education of papiſts. 5 

VII. Penalty of perverting others, or being perverted ty 

Popery. ; 

VIII. Feſuits and popiſh prieſts. 

IX. Saying and hearing maſs. 

X. Penalties for not going to church. 

XI. Papiſts confined to their habitations. 
XII. Shall not teach ſchool. 

XIII. Marriages by popiſh prieſts. 

XIV. Burying in ſuppreſſed monaſteries. 
X. Popiſh pilgrimages. 

XVI. Arms of papiſts. 
XVII. Horſes of papiſts. 

XVIII. Tendering the oaths to papiſts. 


T. General obſervations. 


1. II is to be obſerved in general, that popiſb recuſants are liable to all the 
forfeitures and diſabilities, and other inconveniences, to which other 
3 are liable; and to many others, to which other recuſants are not 
liable. | | | 
For to be a recuſant, doth not neceſſarily imply the being a papyf - but 
a recuſant is any perſon who refuſes to go to church, and worſhip God, at- 
ter the manner of the church of England A popiſb recuſant, is a papiſt 
who ſo refuſeth: and a popiſh recuſant convict, is a papiſt legally convicted 


thereof. For the want of attending to which diſtinction, divers authors 


who have treated of this ſubject, have fallen into confuſion. 

2. There are ſeveral ſtatutes made againſt recuſants in Q Elizabeth's 
reign, and the former part of the reign of K. James the firſt, which are 
not reſtrained to popiſh recufants only; but as there were few or no other 
recuſants but papiſts at that time, they have regard chiefly to perſons of that 
profeſſion : and therefore they are inſerted under this title: although the 
words of them do extend; and the act of toleration ſuppoſes them to ex 


tend, to all nonconformiſts in general. But the force of them as to proteſ⸗ 


tant diſſenters is taken away by that act. But no papiſt, or popiſh recuſant, 
ſhall have any benefit by the act of toleration. | 


3: The reader will obſerve from the dates of the ſeveral acts, how the pe- 
nalt 


ies have from time to time been inforced and inlarged, upon every | 
| ed and inlargec 0 


1 to 


Popery. 

t againſt the government; eſpecially at the ſeveral periods during O. 
Aale reign, after the powder plot in the reign of K. James the 5590 
and after the rebellion in 1688. One of the acts particularly, immediate- 
ly after the powder plot, which will often occur in the following ſections, is 
in the ſtatutes at large, a well penned act. It is much in the ſtyle of 
lord Coke ; ſtrong, and clear: where tho, many words are uſed, yet none of 
them can be wanted. And probably it was drawn up by him. It brings 
the ſeveral laws together, which had been enacted on the ſubject it treats 
of; and renders them all uſeleſs and dead, as much as if it had repealed 
them in expreſs words. And it may be a pattern in reducing into one gene- 
ral law, the ſeveral ſtatutes which on many heads are now become very nu- 
merous, and not a little confuſed. | Watt 3203 ob.» 

4. In peruſing this whole title, wherein the laws againſt papiſts are brought 
clearly together in one view, it will occur poſſibly to remark, that they are 
many, and perhaps ſevere. But it ought to be conſidered withal, how pro- 
teſtants are treated in popiſh countries; and that the offences intended to be 
guarded 1 by theſe laws, are not the ſtealing of an ox, or the burn- 
ing of an houſe, or any other invaſion of private property, but-dethroning 
the prince, and overturning the government, LH) 1 1104 
'Tis true, theſe laws in the preſent age have e to ſleep in a 


5 


great meaſure, and that, even at a time when a rebellion was advancing, and 
a foreign invaſion attempted in favour of a popiſh prince and government: 
but they are ſuffered nevertheleſs to continue in force; perhaps that it may 
appear to the enemies of our conſtitution, that if they are ſpared, it-is not 
for want of power, but of inclination to puniſh. free 4 ogg 


I. Popiſh fupremacy oppoſed and aboliſhed. 


1, Whoever ſhall affirm, that the king hath not the ſupreme authority in 
cauſes eccleſiaſtical, ſhall be excommunicated ig fatto, and not reſtored 
but by the archbiſhop on his repentance.” Cau. 2. EOF 

2. By the ſtatute of the 27 Ed. 3. fl. 1. c. x. which is called the ftatute 
of proviſors; perſons ſuing in a foreign realm, or impeaching judgments given 
in the king's court, ſhall incur a præmunire; that is, ſhall, have a day given 
to appear in perſon to anſwer to the contempt, and if they come not, they 
ſhall be out of the king's proteCtion, their lands and goods ſhall be forfeited, 
and their bodies impriſoned; and ranſomed at the king's will. 

And if any bring into the realm a ſummons or excommunication againſt 
any one executing the ſtatute of proviſors, he ſhall ſuffer pain of life and 
member. 13 K. 2. fl. 2. c. 3. 5 

3. And by the 5 EI. c. 1. If any perſon ſhall maintain the authority of 


the ſee of Rome in this realm he ſhall incur a præmunire for the firſt of- 


tence, and for the ſecond ſhall be guilty of high treaſon. Proſecution to be 
within a year. And the juſtices in ſeſſions may enquire thereof, and fhall 
certify the ſame into the king's bench. F. 2, 3, 4, 10, II. 


4. And if any perſon ſhall put in practice to abſolve or withdraw any ſub- 


jets from their allegiance, or if any perſon ſhall be willingly ſo abſolved or 
withdrawn; he, his aiders and maintainers ſhall be guilty of high treaſon. 


The tryal to be at the aſſizes, or in the king's bench. Eu. fat. 3. J. c. 4. 
at * 22, 23z 2 LY | 
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ober IE. Concerning the þ ni bentffces, op 
1, No perſon by authority from the court of Rome, ſhall diſturb any pft. 


fon of the hdly church, preſented or collated by the king or his ſubjects, 
on pain of fine and impriſonment, 25. Ed. 3. AH. 6. 

2. None ſhall take any benefice of an alien, or convey money to him for 
the farm thereof, on pain of ,incurting a præmunire. g R. 2. c. 3. 

3. No alien ſhall-purehaſe or occupy a benefice in Euglaud; on pain of à 

munire. Ya. 2. e 12. id ou t 1 

4. He that ſhall go out of the realm, to procure a benefice, ſhal] be out 

of the .king's protection; and the ſame ſhall be void, 12 N. 2. Hat. 2 

| By If any perſon ſhall accept a benefice from the pope, he ſhall be baniſh- 
ed for ever, and his lands and goods forfeited. 13 K. 2. fl. 2. c. 2. 


6. No provifion-of a; benefice not vacant, made by the pope, and licenſed | 


by the king; ſhall be available; but perſons endeavouring to exclude the in- 
cumbent thereby, ſhall incur a præmunire. 7 H. 4. c. 8. 3 H. 5. ,. 2. 
4 A þ a ret | ; 112 | 


I Bringing bulls, and other infiruments from Rome. 


1. By the ſtatute of the 16 R. 2. c. 5. (Which is the famous ſtatute called 
the ſtatute of præmunire) If any perſon fhall purchaſe, or bring unto the 
realm, any bulls or inſtruments from Rome, or elſewhere, they ſhall incur a 
premunire : that is to fay, they ſhall be put out of the king's protection; 
and their lands and goods ſhall be forfeit to the king ; and they ſhall be 
attached by their bodies, if they may be found, and brought before the king 
and his council, there to anſwer; or eiſe proceſs ſhall be awarded againſt 


them by præmunire facias Iſo called from thoſe words in the writ). 


2. But by a fubſequent ſtatute, if any perſon ſhall get or publiſh any bull 
or inſtrument from Rome, he ſhall be guilty of high treaſon. And his aiders 


and comforters ſhall incur a præmunire. And concealing the fame ſhall be 


mifprifton of high treaſon. Eu. flat. 13 El. c. 2. J. 3, 4, 5. And the juſ- 
tices of the peace may enquire thereof, within a year and day. Eu. fat. 22 
| | V. Poprſh books and reficks. 


13. If any. perfon ſhall. have in tis cnſtedy any books called antiphoners, 


miſſals, grales, proceſſionals, manuals, legends, pies, portuaſſes, primers 
y K, 


in latin and engliſh (except thoſe ſet out by X. H. 8.) couchers, journals, or- 
dinals or other books for the ſerviee of the church, not ſet forth by the king; 


he ſhall forfeit for the firſt offence 205, for the ſecond 47. and for the third 


ſhall he impriſoned at the king's will. And the juſtices of the peace in 
their general ſeſſions may hear and determine the ſame, En. fat. 3 & 4 E. 
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2 No perſon ſhall. I from 3 pry uh nor ſhall print, (elf, or bu 

popiſh primers, 1 Plalters,. Manuals, roſaries, Popiſi ichs 
mille,  pceviaries, portals, legends, anch lives of ſaints, containing, ſuper- 
bite matter, printed or rieten ig and ht 575 108 dever ; NOT 102 0 


Gal be hacghs wing unment * r — to. — o Bag Fraps, ſhall 
be preſently Gaced and burnt, if it be: meet to be-tinrned ;- and- t6:1t he a 
crucifix, or other reliciæ of any: price, the fame; tio he defaced EO ſeſr- 
. u n ee n . 3 Rs © e 25. ib 1 
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'T, IH My le, ſhalt PF TAY 1 ae £6, any. money or. oth 
relief to 20 S abroad he, ſhall -\neur ARON. 27. EL. c, 2: 
J 6. 5 ; 

2, They who be. in. ſerainaries: abroad hall return in fox Rare after 
proclamation, and conform in two days, before; the bifhop, . or two juſtices 
2 the PEACE ;+ otherwiſe if; they: return at. 39 5 Ly i eee they N 

be guilty of high treaſon- Eu. H. 27 A Lk Jer Gr 

3. Hany perſon ſhall Ae Fa 5 pert On, beyapd. the Kel to, be p Po- 
piſbly edueated, whg ſhall be ted, or. ſh hall Je any money. 
or other thing ſor that — by he aL, on a La efore. the Judges 
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if upon ſuch examination 


Popety. 

4. Children, not being ſoldiers, mariners, merchants, or their apprenti- 
ces or factors, departing the realm, on account of education, or otherwiſe 
without licence from the king, or ſix of the privy council, ſhall take no be. 
nefit by any gift, conveyance, deſcent, deviſe, or otherwiſe, of any lands 
or goods, until they conform. En. ft. 3 J. c. 5. J. 16. 

;. No woman, or. child under 21, except ſailors or factors, ſhall paſs 
over fea without licence of the king and council; on pain that the of. 
ficer of the port ſhall forfeit his office and his goods, the owner of the 
ſhip his veſſel, and the maſter his goods and be impriſoned 12 months, 
FP 0g Ig} 9H TD OILS ee ene 240% OH ene 
| 8. By the act, 7 V. 3. c. 4. Incaſe any of his majeſty's ſubjects of 
Ireland, ſhall go or ſhall ſend any child or other perſon beyond the 
ſeas out of his majeſty 's obedience, to the intent to be reſident or train- 
ed up, in any priory, ' abby, nunnery,  popiſh univerſity, college, or ſchool, 
or houſe of Jeſuits or pneſts, or in caſe any of his majeſty's ſubjeds of 
this kingdom, ſhall go or be ſent into any parts beyond the ſeas out of the 
king's obedience, to the intent to be reſident or trained up in any private 
popiſh family, and ſhall be beyond the ſeas inſtructed in the popiſh religion, 
in any ſort to profeſs: the ſame, or ſhall convey or ſend any money or 
other thing, towards the ſupport of any perſon that ſhall go or be ſent, 
and be inſtructed as aforeſaid, or under the colour of any charity or 
alms towards the relief of any college, ſchool, or any religious houſe; 
every perſon ſo going, ſending, conveying, &c. as well any ſuch child or 
other perſon, as any money or other thing, and every perſon paſling or 
being ſent beyond the ſeas contrary toi this act, and being thereof convicted 
in manner hereaftet mentioned, or upon any information, preſentment, or 
indictment for any the offences as aforeſaid, to be found by any jury of 
twelve men, where ſuck perſons ſhall have any eſtate of inheritance when 
they did ſo ſend or go, ſuch perſons ſhall be diſabled to proſecute any acti- 
on, c. in courſe of law or any ſuit in equity, or to be guardian or exe- 
cutor or adminiſtrator, or capable of any legacy or deed of gift, or to bear 
any office within the realm, and ſhall forfeit all their goods and chattels 
which they or any other perſons have in truſt for them, and ſhall forfeit all 
their lands and hereditaments, offices and eſtate of ' freehold, and all truſts, 


powers, and intereſts therein, during their lives. f. 1. | 
7. If any information be given to any juſtice of the peace, ti any ſuch 
child or other perſon, money or other thing, are gone or ſent away con- 
trary to this act, ſuch juſtice is required to cauſe to be brought before 
him, all ſuch perſons ſuſpected or charged to have offended therein, and 
ſhall examine the perſons ſo ſuſpeFed-br accuſed without 'oath, and ſhall 
examine any other, witneſſes upon their oaths, concerning the ſame ; and 
ion; it ſhall appear probable that ſueh perſon, mo- 

ney or other thing, are 7 ſent away” contrary to this act, the ſaid 
Juſtices ſhall bind the faid ſuſpected perſons with ſufficient ſureties, and 
ſuch other perſons as he ſhall judge fit to give evidence, and the ſaid infor- 


mers, in recognizances of two hundred pounds, or ſuch greater ſums as to 
the ſaid juſtices ſhall ſeem reaſonable, 'with condition to appear at the next 
quarter- ſeſſions to be held for the county; where ſuch offences are ſuppoſed 


to be committed, or where the offenders did laſt reſide or were taken, 
and not to depart the ſaid court without licence, /. 2. Pe 
n 


Popery. 

And the ſaid juſtice ſhall at the firſt ſitting of the ſaid court of quar- 
ter- ſeſſions, return the ſaid examinations and recognizances unto the clerk 
of the peace in open court, who ſhall cauſe an information to be framed 
againſt ſuch perſons, or ſuſpected perſons, who ſhall inſtantly anſwer there- 
unto and proceed to trial thereon, 

And in caſe upon ſuch trial, it ſhall by proof appear to the court, that 
any perſon, money, or other thing, was by them ſent or conveyed into any 
parts beyond the ſeas out of his majeſty's obedience ; and in caſe by ſuch 
proof it ſhall appear probable to the ſaid court, that ſuch ſending or con- 
veying was Contrary to this act, then they ſhall take upon themſelves the 

roof where ſuch perſon ſo by them ſent then is, and alſo to what intent 
ſuch money or other thing were ſent by them beyond the ſeas. . 

And in caſe any ſuch children or other perſons that ſhall go, or be ſent, 
or conveyed away as aforeſaid, or any money by way of exchange or any 
other means, ſhall be ſent into foreign parts contrary to the intent of this 
act, ſuch going or ſending, ſhall be adjudged to be going or ſending con- 
trary to this act, unleſs the parties denying the ſame ſhall prove the con- 
trary; or if by failure of ſuch proof or otherwiſe upon examination it 
ſhall appear to the ſaid court, that ſuch offences have been committed con- 
trary to this act, the ſame being entered on record ſhall be a conviction 
as well of the perſons ſo being ſent as of the parties ſo ſending, and 
they ſhall forfeit and incur all the penalties, and diſabilities before men- 
tioned. | | 

8. If any perſons againſt whom ſuch judgment ſhall be given as afore- 
faid, ſhall find him or herſelf aggrieved thereby, it ſhall be lawful for 
ſuch perſons to appeal to the juſtices of aſſize of the ſaid county at the 
next aſſizes, which juſtices of aſſize are authorized in the ſame afſ:zes to 
cauſe the ſaid proceedings in the quarter- ſeſſions to be brought before them, 
and there to review and examine the ſame, and to reverſe, alter, and con- 
firm the ſame as to juſtice ſhall appertain. / 4. 8 Pn. 

And all officers in whoſe cuſtody ſuch proceedings and conviction ſhall 
be at the time of ſuch inquiry by the ſaid judges of aſſize, ſhall obey the 
orders and directions of the ſaid judges of aſſize therein. 

9. Every ſuch perſon ſent as aforeſaid, that ſhall within ſix months after 


his return into this kingdom, in the chancery or king's bench in term time, 


between the hours of eight and twelve in the morning, take the oaths and 
repeat and ſubſcribe the declaration appointed by one act, lately made in 
the parliament of England for abrogating the oath of ſupremacy in Ireland, 
and appointing other oaths, ſhall from thenceforth be diſcharged of all the 
incapacities and diſabilities aforeſaid ; and ſhall-from the time of his tak- 


ing ſuch oaths, Sc. be reſtored to the receipt of the future iſſues and pro- 


fits of his real eſtate only, but ſhall loſe all the paſt iſſues and. profits there- 

of and all his perſonal eſtate. / 5. | 
10. It ſuch perſons after their taking the ſaid oaths, and making, re- 
peating, and ſubſcribing the ſaid declaration, profeſs themſelves of the po- 
piſh religion, or refuſe the taking the ſaid oaths, and repeating and ſub- 
Hong the ſaid declaration, when the ſame ſhall be to them tendered by 
ne jultices of the peace in their open quarter-ſeſlions for the county or 
place where ach perſons ſhall reſide, which the faid juſtices are required 
| 4. D | Rn 
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Popet y. 
to tender to all whom they ſhall ſuſpect to have relapſed Or ſhall Upon 
due ſummons refuſe to appear at ſuch quarter- ſeſſions for the Purpoſe 
aforefaid, the ſaid perſons ſhall incur all the diſabilities, penalties, and 
toſſes herein before contained, as if ſuch perfons had never taken the fad 
oaths, c. /. 6. 

11 If any perſon ſhall upon his trial before the juſtices at the quarter. 
ſeſſions, be acquitted-by the ſaid court, of any offence againſt this act, or 
upon his appeal to the judges of aſſize as by this act is directed ſhall he 
acquitted, or in caſe he ſhall upon his trial be acquitted by the jury, upon 
any indictment, preſentment, or information proſecuted againſt him for 
any offence contrary to this act, ſuch perſon ſhall not be liable after ſuch 
acquittal to be proſeeuted upon this act in any other manner for the fame 
offence. /. 8. | 

12. And by the 2 Ann. c. 6. If any perſen being a papiſt or profeſling 
the popiſh religion, ſhall ſend, or cauſe, or willingly ſuffer to be ſent, any 
child under the age of one and twenty years, except failors, ſhip-boys, or 
the apprentice or fa&or of ſome merchant in trade of merchandize int; 
France, or any other parts beyond the feas ont of her majeſty's dominions 
without the ſpecial licenee of her majefty, or chief governors of this king- 
dom, and four or more of her privy council of this realm, under their 
hands firſt obtained, they fhall incur the penalties and forfeitures mention. 
ed in an act made in the ſeventh year of king Villiam, c. 4. 10 riftran 
foreign education. f. 1. . | 

13. Where any of the judges of her majeſty's courts of queen's bench, 
common pleas, or barons of the exchequer, or any two juſtices of the 
peace, fhalk have reaſonable cauſe to ſuſpect that any ſuch child except 
before excepted, and alſo except ſuch children as ſhall be ſent abroad with 
ſuch licence as aforeſaid, has been ſent into foreign parts, they are requir- 
ed to! convene the father or mother, or ſuch other relation, guardian, or 
perſons as had the tuition. or care of the faid child, and ſhall require 
them to produce before them the ſaid child within two months after. 


2 And if ſuch perſons ſhall net produce and bring before the faid: judge 
or juſtices ſuch child within the ſaid time, or fhew reaſonable cauſe for the 
obtaining further time for the fame till the next following quarter-ſeſſions 
of the county wherein fuch perſons ſhall reſide, or ſhall not give good 
proof that the ſaid ehild is refident ſomewhere within this kingdom, or the 


Kingdom of England or Scotland, and not in parts beyond the ſeas, 


ach child ſhall' be deemed to be then educated in foreign parts con- 
to the afbreſaid act, and ſhall- ineur all the penalties and: diſabi 


 kries in the ſaid! aft mentioned. 


VII. Penalty of perwerting others, or being perverted to popery: 


If any perſon fliall:put in practice to reconcile any ſubjects to popery, or 
if any perſon ſhall be willingly ſo reconciled}; he, his aiders and maint4n- 
ers, ſhall be gu) of high treaſon. The trial to be at the aſſizes, or in tie 
king's bench, En. f. 3 J. c. 4. J. 22, 23, 25. * 


Poperp. 

by the 2 Aun. c. 6. /. 1. If any perſons ſhall ſeduce, perſuade or 
A” 1 perſon that ſhall profeſs the proteſtant religion to forſuke the 
ame, and to profeſs the popiſh religion, or reconcile them to the church 
of Rome, 2 fo ſeducing, as allo every proteſtant who ſhall be fo per- 
yerted and reconciled to popery, ſhall for the ſaid offences, being thereof 
convicted, incur the penalty of premunire mentioned in the ftatute of pre- 
munire made in England 16 Ric. 2. 


VIII. Jeſuits and popiſh prigſts. 


t. No jeſuit or popiſh prieſt ſhall come into or be in the realm, on pain 
of high treaſon; unleſs he conform. Ex. f. 27 El. c. 2. f. 2, 3, 10. 

2. And if any perſon ſhall knowingly receive or relieve any ſuch, he 
ſhall be guilty of felony without benefit of clergy. En. ft. El. c. 2. 
b 4 And if any perſon, knowing ſuch jeſuit or prieſt to be in the realm, 
tl not in 12 1 0 diſcover the ſame to a juſtice of the peace or other 
higher officer, he ſhall be fined and impriſoned at the king's pleaſure. And 
if ſuch juſtice or other officer ſhall not in 28 days give information there- 
of to one of the privy council, he ſhall forfeit 200 marks. En. ft. 27 
. n 

4. And a ray e Jeſuit or popiſh prieſt, being lawfully examined, and 
refuſing to anſwer whether he be a jeſuit or popiſh prieſt, ſhall be impri- 
ſaned till he make direct and true anſwer. Eu. ,. 35 El. c. 2. . 11. 

5. And the perſon who ſhall firſt diſcover, to any juſtice of the peace, 
any perſon who ſhall entertain or relieve any jeſuit, ſeminary, or popiſh 
prieſt, within three days after the offence ; ſo that by reaſon of ſuch diſco- 
very any offender ſhall be taken and convicted: ſuch perſon ſhall not only 
be freed from any penalty for ſuch offence, if himſelf be an offender 
therein, but ſhall alſo have the third part of the forfeitures if they do not 
exceed 1 500. and if they do exceed 150 J. then he ſhall have 30 J. En. ſt. 
's T7 9 4 367 | , 

l And by the 9 . z. c. 26. All popifh archbiſhops, bi ſhops, vicars- 
general, deans, jeſuits, monks, friars, and all other regular popiſh clergy, and 
all papiſts exerciſing any eccleſiaſtical juriſdiction, ſhall depart out of this 
kingdom before the firſt day of May one thouſand ſix hundred ninety eight, 
and if any of the ſaid eccleſiaſtical perſons ſhall be at any time after the 
laid day within this kingdom, they ſhall ſuffer impriſonment, and remain 
in priſon till they ſhalt be tranſported out of his majeſty's dominions, 
wherever. his majeſty or the chief governors of this kingdom fhall think 
fit, and if any perſon fo tranſported ſhall return again into this kingdom, 
they ſhall be guilty. of high treaſon. / 1. | 

7. No popiſh biſhop, c. nor any other papiſt exerciſing any eccleſi · 
aſtical juriſdiction, not eſtabliſhed by law, jeſuit or friar, ſhall come into 
this kingdom on pain of twelve months impriſonment, and then to be tranſ- 
ported in manner aforeſaid ; and if any ſuch romiſh eccleſiaſtical perſon 
ſo tranſported ſhall again return into this kingdom, he ſhall be guilty of 


high treaſon. J g. 
5 412 8. Any 
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Popery. | 
8. Any perſon that ſhall knowingly harbour, relieve, conceal or enter. 
tain any ſuch popiſh biſhop, Sc. or any other papiſt exerciſing any ec. 


cleftaſtical juriſdiction, not eſtabliſhed by law, or any regular popiſh clergy. 
man hereby required to depart out of this kingdom, or ſhall come into 1 
kingdom contrary to this act, ſhall for the firſt offence forfeit twent 
pounds, for the ſecond offence double the ſaid ſum, to be levied in man. 
ner herein after expreſſed, and if he ſhall offend the third time; to forfeir 
all his lands of freehold or inheritance during his life, and alſo all his goods 
and chattels. % 4. | 
. Upon information on oath to any juſtice of peace againſt any perſons 
that ſhall knowingly entertain or conceal any ſuch popiſh biſhop, jeſuit. 
friar or other eccleſiaſtical popiſh perſon contrary. to this act, the ſaid ju 
ſtice ſhall iſſue a ſummons requiring the perſons ſo informed againſt, ata 
certain day. and place within the county where ſuch 6ffence ſhall be com. 
mitted, to appear before him and ſome other juſtice of the faid county, to 
anſwer the ſaid matter laid to their charge, at which time and place the 
ſaid juſtices ſhall in preſence of the perſons accuſed, or in cafe of thei 
neglect to appear, being duly ſummoned, proceed to the examination of 
the matter. /. 5. FP 88 | 
And if it ſhall appear to them on evidence upon oath, that the perſons 
fo complained of, are guilty, the faid juſtices ſhall by warrant levy the 
aforeſaid forfeitures of twenty pounds for the firſt offence, and forty 
pounds for the ſecond offence, of the goods of the perſons offending; and 
diſpoſe of one moiety of ſuch forfeitures to the informers, and the other 
moiety to the treaſurer of the county for the uſe of the county, and for 
default thereof to commit the perſon offending to the county gaol until 
they ſhall pay the ſaid penalties. _ 5 | : | 
10. It any perſons ſhall think themſelves aggrieved by the Judgment of 
fuch two juſtices of the peace, the perſons fo aggrieved may appeal to the 
next judges of aſſize, or to the juſtices at the next quarter-ſeſſions, who are 
impowered to examine the matter and give relief therein. / 5 
11. Every juſtice of the peace ſhall from time to time iſſue their war- 
rants for apprehending and committal of all popiſh biſhops,  jeſuits, friars, 
and other popiſh eccleſiaſtical perſons that ſhall remain in this kingdom 


_ contrary to this act, and for ſuppreſſing all monaſteries, friaties, nunneries, 


or other popiſh fraternities or ſocieties. . 8. 

12. All and every the juſtices of the peace ſhall give an account in writ- 
ing of their proceedings in execution of this ſtatute at the next quarter- 
ſeſſions for the county in which he ſhall dwell, which ſhall be at ſuch 
quarter-ſeſſons entered and regiſtered.  / eee e 

13. If any juſtice of the peace, mayor, or other officer, ſhall neglect 
doing their duty in execution of this act, every ſuch juſtice and other of- 
ficer ſhall for every ſuch neglect forfeit one hundred pounds, to be recover- 
ed by action of debt, Sc. wherein no eſſoign, Sc. ſhall be allowed, nor 


but one 1mparlance, one moiety thereof to the King, the other moiety to 


the informer or perſon that ſhall ſue for the ſame, and be diſabled from 
ſerving as a juſtice of peace during his life. . 10. 3 

14. Allo by the 2 Ann. c. 3. Every clergyman of the popiſh religion 

that ſhall come into this kingdom, ſhall be liable to ſuch * 
| eltu 
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feitures and Piniſptmenb, as by the act 9 Will 3. c. 8. is impoſed on 
popiſh biſhops, Sc. or any other papiſts Keie any eccleſiaſtical jurif- 
diction, who ſhall come into this kingdom contrary to the ſaid act ; and 
any perſon who ſhall knowingly harbour, relieve, conceal or entertain any 
ſuch clergyman of the popiſh religion, ſhall be liable to ſuch penalties and 
ſorfeitures, as by the ſaid act is impoſed on the harbourers and concealers 
of any popiſn biſhop,” Sc. or regular popiſh clergyman, to be levied in the 
ſme manner as by the faid act is directed. /. 1 

15. All juſtices of the peace, ſherifts, high and petty conſtables, and all 
other ſubjects are required to uſe their utmoſt diligence in apprehending 
all ſuch regular or other popiſh. Prieſt, who ſhall come into this moor 
contrary, to this act. * 2. 

16.1 It any mayor, juſtice of the peace, or 3 officer, ſhall n eglect 
doing their duty in execution of this. act, every ſuch juſtice and 1 of- 
fcer, ſhall for every ſuch neglect forfeit one — pounds, to be re- 
covered by action of debt, c. wherein no eſſoign, &c. ſhall be allowed, one 
moiety thereof to the queen, the other moiety to the informer; or perſon 
that ſhall ſue ſor the ſame; and be Gfphled from ſerving as a ale of 
thy 727 during his life. 3. n Jo. ele vi 

All perſons wha ſhall return or camelints this kingdom contrary to 

4 Fee ſtatute, or ſhall come into this kingdom contrary to 
this act, may be indicted and tried for the ſame in ſuch county wherein 
they ſhall be taken, or in any county where her majeſty, c. by commiſ- 
ſion under the great ſeal of this, kingdom ſhall appoint.” 7 4. 7. is 
aft is made perpetual by flat. 8 Ann. cap. 3. 

18, Likewiſe by the 4 Hun. cap. 2. If any 1 popiſh prieſt or perſon e ex. 
erciſing the function of a popiſh prieſt, ſtiall bo found in this kingdom, 
other than ſuch , prieſts Who have regiſtered their names in purſuance to the 
act 2 Ans. cap. J. for regiſtering! he: pabiſb clergy, ſhall be liable to ſuch 
penalties as by. the act g Will. 3. cap. 26. made for baniſhing all papiſts 
exerciſing any ecclefiaſftical Triton, and all regulars: of the po piſb clergy 
out of this kjagdom, are; impoſed on popiſn biſhops; or any other papiſts 
exerciſing any eccleſiaſtical rien en, WhO ſhall come into chis mo 
contrary to the ſaid att. 1. 183948 10 

19. Any perſons Who fall knowingly bats, 8 e or en- 
tertain any ſuch clergyman of the popiſh religion, or other perſons. exer- - 
ciſing the function of a popiſhi prieſt, and not regiſtred as aforeſaid, ſhall 
be liable to ſuch penalties and forfeitures as by the ſaid acts are impoſed 
on the harbourers and concealers of any popiſſi biſhop, Sc. or regular po- 
5 4e , to ber levied in the ſame een by the faid act is a 
reecte q. /, i its „ ll bas et itt 10 21 
20. All juſtices of the peace, i high nad 1 FRY E 10 And all ; 
other ſubjects, are required to u their utmoſt diligence in apprehending 
all ſuch-popiſh prieſts; and other perſons, Or the funcuon of a 23 852 
Pneſt, and not tegiſtred as aforeſaid: +, z)) 
21H any, mayor, juſtice of the peace, or other 3 voluntarily ſhall 
| neglect their duty in execution} of: this act, every ſuch mayor, juſtice of 
on the peace and other officer, ſhall forlevery ſuch neglect forfeit fifty pounds, 


o- to be recovered by action of debt, Sc. wherein no eſſoign, Cc. ſhall be 
res allowed, 
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allowed, nor more than one impatlance, one moiety thereof to the guees, 
S 


and the other moiety to the informer or perſon that ſball ſue for th 
JS. 4. This act is made perpetual by flat. 8 Ann. cap. 3. 


IX. Saying ond hearing mafs. 


I. If any perſon ſhall /ay or fing maſs, he ſhall forfeit 200 marks, 4g 
be impriſoned for a year, and till paid; | 
And if any perſon ſhall wilfully hear maſs, he ſhall forfeit 100 marks, 
and be impriſoned for a year; | 

The e tunes to be one third to the king, one third to the poor, a. 
one third to him who ſhall ſue in any court of record. And if not paid in 
3 months after judgment, he ſhall be committed till he 7 5 or conforms 

nd the ſeſſions may determine the ſame. En. flat. 23 El. c. 1. [ 4, 95 
td, 10, aeg dabei DUO im a | : | 

2. And the 8 who ſhall firſt diſcover to any juſtice of the peace any 
mafs to have n ſaid, and the perſons that were preſent thereat, and the 
prieſt that ſaid the ſame, or any of them, within 3 days after the offence, 
and by reaſon of ſuch diſcovery any offender is taken and convicted; ſuch 
perſon ſhall not only be freed from any penalty for fuch offence, if himſelf 


lame 


if they do not exceed 150 J. and if they do exceed 150/. then he ſhall 


have 50/. and after conviction of the offender, he ſhall have a certificate 
from the judges or juſtices of the peace before whom the conviction ſhall 
be, directed to the ſheriff or perſon' who ſhall ſeize the goods, or levy the 
forfeiture, commanding him to pay the ſame. Ex. f. 3 J. c.5. / 1. 

1 5 And conveyances made by recuſants to evade the penalties for ſaying 


or hearing maſs, ſhall be void! Eu. f. 29 El. c. 6. . 1. 


4. And by the 9 Ann. c. 3. It ſhall be lawful for any two juſtices of the 
peace, whereof one to be of the quorum, by warrants directed to any con- 
ſtable, to ſummons any 33 of 4 age of ſixteen years or up- 
wards: to appear before fuch juſtices at a certain time and place in the war. 
rants to be expreſſed within three days after the date of, the ſaid warrants, ſo 
that the ſaid place of appearance be not above five miles from the habitati- 


| on of the 1aid perſon. bal tte A Hatt 


5. And if the perſon fo ſummoned ſhall neglect to appear accordingly, 
or appearing fhall refuſe to give his teſtimony upon oath where and when 
he heard, ar was preſent at the celebration of the'popiſh maſs as the ſame 
is uſed in the church of Rome, and who celebrated the fame,” and who were 


preſent at the celebration thereof, and likewiſe touching the reſidence and 


abode of any popiſh regular clergyman, and alſo fully anſwer to all ſuch cir- 
cumftances and things touching ſuch popiſn perſons offending contrary to 
this and the former act 10 prevent the further growth of popery, ſuch perſons 


ſo refuſing or neglecting to appear or to anſwer, ſhall be committed by the 


ſaid juſtices to the common gaol for twelve months, unteſs he or ſhe ſhall 
pay down a ſum not exceeding twenty pounds, to be paid to the minifter, 
churchwardens and overſeers of the poor of the pariſh where ſuch offender 
ſhall reſide, for the uſe of the poor of the faid pariſh. - Ibid. 
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X. Penalties for not going to church. 


1. All perſons, having no lawful or reafonable excuſe to be abſent, ſhall 
reſort to their pariſh church or chapel, or upon reaſonable let thereof, to 
ſome ufual place where divine ſervice ſhall be performed according to the li- 


- turgy and practice of the church of Ireland, upon every Sunday and holi- 


day; on pain of puniſhment by the cenſures of the church, or of forfeiting 
to the poor for every offence 12 d. to be levied by the churchwardens by way 


of diſtreſs. 2 El. c. 2. J. 14, 24. Except diſſenters qualified by the act of 


toleration, who reſort to ſome congregation of religious worſhip allowed by 
Sr Tt. OO. T1. 6 5: IT; ; 

And he who is abſent from his own pariſh church, ſhall be put to prove 
where he went to church. r Haw. x2. | 

And one juſtice, on proof (in one month after default) by confeſſion, or 
oath of one witneſs, may call the party before him; and if he ſhall not make 
ſufficient excuſe, and due proof thereof to the fatisfuction of the juſtice, 
ſuch juſtice ſhall give warrant to the churchwarden to 12d. to the 
aſe of the poor of the pariſh for every default, by diſtreſs and fale, ren-- 
dering the overplus. For want of diſtreſs, commitment till paid. En. ft. 


37 c. 4 J 27, 28. 


2. Every perſon above the age of 16 years, who ſhall not repair. to ſome 


church, chapel, or ufual place of common prayer, being convicted there- 
of before the judges of aflize, or juſtices of the peace in their open quarter 
ſeſſions, ſhall forfert 20 J. a month, one third to the king, one third to the 
maintenance of the poor of the pariſh, and of the houſes of correction and 


of impotent. and maimed ſoldiers, as the lord treaſurer, chancellor, and chief 


baron of the exchequer ſhall' order, and one third to him who ſhalt: ſue in 
any court of record. If not paid in 3 months after judgment, he ſhall be 
impriſoned till he pay, or conform himſelf to go to church. En. fl, 23 El. 
6. 1 / 5, IT: 29 El. c. 6. 18 7. | i = 
Note; Theſe two laſt ſtatutes, . by inflifting 20 J. for a montif's abſence, 


diſpenſe not with the forfeiture of 12 d. on the former ſtatutes for the ab- 


ſence of one ſunday; for both may well ſtand together; and the 12 d. is 
immediately forfeited upon the abſence of each particular day. r Haw. 13. 


3. And every offendey in not repairing to church}, being once convicted, 
ſhall pay into the exchequer at Eafer or Michaelmas term which fhalf firſt 


happen after the conviction, 20 for every month contained in the indict- 
ment; and ſhall alſo afterwards, without any other indictment or convicti 


an, pay into the exchequer at every Faſter and Mrichaetmay term 20 J. or. 


every month till; he conform; except where the king may refuſe the ſame, 
reafter is mentioned. Er. ff. 37. 


4. And every conviction recorde 
exchequer, and if default ſhall be made in any part of payment, the king 
may by proceſs take the goods, and N parts of the lands of the offenders. 
inf. 3 J. e. 4. f 9 | 


ſhall: by the court be certified into the 
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5. Alſo the king may refuſe the penalty of 207. a month for not Coming 
to church, and in lieu thereof may ſeize two parts of the offender's as 
and keep them till he conform. 3 J. c. 4. / 10, 11. N 
6. And where ſeizure ſhall be made of two parts of the lands, for the 
penalty of 20 J. a month, ſuch two parts ſhall, according to the extent there. 
of, go towards payment, but the third part ſhall not be extended or ſeized 
And when the recuſant ſhall die, and the faid penalty not paid, the kirg 
ſhall keep the two parts, until the whole be thereby, or otherwiſe, pad 
Yi of v8 ov 8 7 OE WEE heh a 

7. And every: perſon who ſhall retain in his ſervice, or ſhall relieve 
keep, or harbour in his . houſe any ſervant, ſojourner, or ſtranger, who hal 
not repair to church, but , ſhall forbear for a month together, not havir,, 
reaſonable excuſe, ſhall forfeit 10 J. for every month he ſhall continue in tis 
houſe ſuch perſon ſo forbearing. And the ſeſſions may hear and determire 
the ſame. Za „ . 4 /. 3%. $4 30... 

8. And conveyances made by recuſants to evade the. penalties for got 
coming to church, ſhall be void. En. f. 29 El. c. 6. J. 1. 

9. And the juſtices in ſeſſions ſhall have power to enquire, hear, and de. 
termine of all recuſants and offences for not repairing to church; and ſhall 
have power at the ſeſſions where an indictment is taken for ſuch offence, to 
make proclamation, by which it ſhall be commanded that the body of the 
offender ſhall be rendered to the ſheriff, bailiff, or gaoler, before the next 
ſeſñons: And if he ſhall not appear of record at the next ſeſſions, then up- 
on ſuch default recorded, he ſhall ſtand convicted. En. t. 3 J. c. 4. , 

10. And no indictment or other proceeding againſt recuſants ſhall be re. 
verſed (unleſs they conform) for any want of form, nor by any thing but 
by direct traverſe to the point of not coming to church. En. ft. 3 J. 44 
. 16. 4 
* 11. But every perſon who ſhall uſually on /undays have in his houſe di- 
vine ſervice as eſtabliſhed by law, and be thereat himſelf uſually preſent, 
and ſhall four times a year at leaſt go to the pariſh church or other common 
church or chapel, he ſhall not incur any penalty for not repairing to church, 
23 El. c. 1. J. 12. And this alſo ſhall not extend to proteſtant diſſenters, 
who reſort to ſome place of religious worſhip allowed by the act of toleration, 
CO\f 6c 5 | 
We 7 4 And the churchwardens and conſtables ſhall (on pain of 20 J.) preſent 
at the quarter ſeſſions once a year, the monthly abſence from church of all 
recuſants, and the names and ages of their children above nine years of age, 
and the names of their ſervants. And the preſentments ſhall be entered by 
the clerk» of the peace without fee, on pain of 40s. And if the party pre- 
ſented ſhall be indicted and convicted, ſuch churchwarden or conſtable ſhall 
have a reward of 4os. to be levied of the recuſant's goods by warrant of 


the juſtices in ſeſſions. En. f. 3 F. c. 4. J 4, 5, 6. 


XI. Papiſts confined to their habitations. 


1. Every perion above 16 years of age, being a popiſh recuſant, and hav- 
ing any certain place of abode, who being convicted for not repairing to 


ſome church, chapel. or uſual place of common prayer to hear divine ſer- 
| vice 
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vice there, but forbearing the ſame contrary to law, ſhall within 4o days 
next after the conviction ( if he be within the realm, and not hindered by 
impriſonment, by command of the king or council, or by ſickneſs, and in 
ſuch caſe in 20 days after the removal of ſuch impediment) repair to his 
uſual dwellig, and ſhall not remove above five miles from thence, unleſs 
he be licenſed as is herein after directed, on pain of forfeiting his goods, 
and alſo to the king his lands during life, unlets they be cuſtomary or COPY - 
hold, and then to the lord of the manor. En. ft. 35 El. c. 2. / 3. 5. 
and it ſeemeth that theſe ſnall be computed according to the Engliſb 
manner, allowing 1760 yards to a mile, and that the ſame ſhall be reck- 
oed not by ſtreight lines, as a bird or arrow may fly ; but according to 
the neareſt and moſt uſual way. 1 Haw. 25. 

2. Having repaired to their dwelling, they ſhall within 20 days notify 
their coming, and preſent themſelves, and deliver their true names in writ- 
ing to the miniſter of the pariſh, and to the conſtable, and the miniſter ſhall 
enter the ſame in a book. En. ft. 35 El. c. 2. . f | 

3. And, after, the miniſter and conſtable ſhall certify the ſame 'in writ- 
ing to the next ſeſſions; and the clerk of the peace ſhall enter the ſame in 
the rolls of the ſeſſions. En. ft. 35 El. c. 2. J. ». 

4. And if ſuch recuſant (not being a feme covert) have not lands of 20 
marks a year, or goods worth above 40 J. and ſhall not conform in 3 months, 
being thereto required by the biſhop, or a juſtice of the peace, or the mi- 
niſter ; he ſhall abjure the realm before two juſtices of the peace, or the 
coroner : who ſhall enter the ſame of record, and certify the ſame at the 
next aſſizes. And if he ſhall refuſe to abjure, or not depart, or return; 
he ſhall be guilty of felony without benefit of clergy. En. ft. 35 El. 


„ 


Ajure.] The form whereof, according to the ancient books, is this: 
This hear you, fircoroner, that I. A. O. of in the county of 
am a popiſb recuſant, and in contempt of the laws and ſtatutes of England, 
[ have and do refuſe to come to their church I db therefore, according to the 
ment and meaning of the ſtatute made in the 25th year of queen Elizabeth, 
late queen of this realm of England, abjure the realm of England. And / 
ſhall haſte me towards the port of P. which you have given and aſſigned iu me, 
and that 7 ſhall not go out of the highway, leading thither, nor return back 
Gain; and if I do, I will that I be taken as a felon of the king. And that 
at P. I will diligently ſeek for paſſage, and I will tarry there but one flood 


and ebb, if I can have paſſage : and unleſs I can have it in ſuch ſpace, [ will 


Jo every day into the ſea up to my knees, aſſaying to paſs over. So help me God 
and his doom. Stam. 116. Mir. b. 1. Offic. Cor. 49. 

5. But if ſuch perſon reſtrained ſhall be urged by proceſs, or be bound 
to appear in any of the king's courts, or be ſent for by the council, or be 
bound to render his body to the ſheriff on proclamation, he ſhall incur no 
penalty for removing for ſuch purpoſe. Eu. ft. 35 El. c. 2. J 13, 14. 
6. Allo, popifh recuſants confined to their habitations by the 35 El. may 

licenſed to remove. | 

(1) By the king, | 

(2) By three or more of the privy council, in writing under their hands; 
ho may give licence to ſuch recuſant to travel out of the com paſs of five 

| 4 E | miles, 
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miles, for ſuch time as ſhall be contained in his licence, for their travelling 
attending, and returning, and without any other cauſe to be expreſſed in 
the licence. 

(3) If ſuch recuſant ſhall have neceſſary occaſion or buſineſs , then, upon 
licence in writing under the hands and ſeals of four of the next juſtices of 
the county or place, with the aſſent in writing of the biſhop ; or of the licu- 
tenant, or a deputy lieutenant of the county reſiding therein, under their 
hands and ſeals ; in which licence ſhall be ſpecified both the cauſe of the 
licence, and the time how long the party licenſed ſhall be abſent in trayeli. 
ing, attending, and returning: In ſuch caſe, the perſon ſo licenſed may 
travel about ſuch his neceſſary buſineſs, and for ſuch time as ſhall be com. 
priſed in the licence; he firſt taking oath before the ſaid four juſtices, or 
any of them, that he hath truly informed them of the cauſe of his jour. 
ney, and that he ſhall not make any cauſeleſs ſtay. And ſuch perſon de. 
parting above five miles, not having ſuch licence, and not having taken ſuch 


oath, ſhall incur the penalty of the 35 El. abovementioned. 3 J. c. 5. Y. 
XII. Shall not teach ſchool. 


By the act 5 V. g. c. 4. No perſon of the popiſh religion, ſhall publick- 
ly teach ſchool, or inſtruct youth, or in private houſes teach or inſtruct 
youth, except only the children or others under the guardianſhip of the 
maſter or miſtreſs of ſuch private family, upon pain of twenty pounds, 
and alſo being committed to priſon for three months for every ſuch of- 
fence. J. 9. | | 

And by the 8 Ann. c. 3. Whatſoever perſon of the popiſh religion ſhall 
publickly teach ſchool, or ſhall inſtruct youth in learning in any private 
houſe, or ſhall be entertained to inſtruct youth as uſher, under maſter or 
aſſiſtant, by any proteſtant ſchoolmaſter, he ſhall be eſteemed to be a po- 
piſh regular clergyman, and be proſecuted as ſuch, and incur ſuch penal- 
ties and forfeitures as any popiſh regular convict is liable unto by the 
laws. J. 16. 

It ſhall be lawful for any two juſtices of the peace, whereof one to be of 
the quorum, by warrants directed to any conſtable to ſummons any popiſh 
perſon of the age of ſixteen years or upwards to appear before ſuch juſtices 
at a certain time and place in the warrants to be expreſſed, within three days 
after the date of the ſaid warrants, ſo that the ſaid place of appearance be 
not above five miles from the habitation of the ſaid perſon. / 21. 

And if the perſon ſo ſummoned ſhall negle& to appear accordingly, or 
appearing ſhall refuſe to give his teſtimony upon oath touching the reſidence 
and abode of any popiſh ſchoolmaſter, tutor, uſher, undermaſter, or aſiit- 
ant to any proteſtant ſchoolmaſter, who may be diſguiſed, concealed, or 
itinerant in the country, and alſo fully anſwer to all ſuch circumſtances ard 
things touching ſuch popiſh perſons offending contrary to this and the former 
act to prevent the further growth of popery, ſuch perſons ſo refuſing or ne- 
glecting to appear or to anſwer, ſhall be committed by the faid juſtices to 
the common gaol for twelve months, unleſs he or ſhe ſhall pay down a fum 
not exceeding twenty pounds, bid. 26 
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XIII. Marriages by popiſh prieſts. 


1. By the act 12 C. I. c. 3. If any popiſh prieſt or reputed popiſli 
prieſt, or perſon pretending to be a popiſh prieſt, ſhall celebrate, or take 
upon him to celebrate any marriage between two proteſtants or reputed 
proteſtants, or between a proteſtant or reputed proteſtant and a papiſt, ſuch 
popiſh prieſt or reputed popiſh prieſt, ſhall be guilty of felony without be- 
nefit of the clergy or of the ſtatute. / x. 

2. It ſhall be lawful for any two juſtices of the peace, by warrants un- 
der their hands and ſeals directed to any conſtable, to ſummon perſons ſuſ- 
pected to be married, by ſuch popiſh prieſt, or to have been preſent at the ce- 
[ebration of ſuch marriage, to appear before ſuch juſtices at the time and 
place in ſuch warrant mentioned, not being more than ten miles diſtant from 
their uſual place of abode, and to examine ſuch perſons upon oath, where 
and by what perſons, and with what form and ceremonies ſuch marriage 
was celebrated, and what religion the perſons ſo married profeſſed, and who 
were preſent at ſuch marriage. /. 2. 

3. If the perſons ſo ſummoned ſhall neglect to appear according to ſuch 
ſummons, or ſhall refuſe to be examined as aforeſaid, or after examination 
ſhall refuſe to enter into a recognizance to proſecute at the next aſſizes, ſuch 
as ſhall appear by ſuch examination to have offended contrary to this act, 
ſuch perſons ſo neglecting to appear, having no lawful impediment, or re- 
fuling to be examined, or to enter into recognizance as aforeſaid, ſhall be 
committed by the ſaid juſtices to the common gaol for three years. /. 3. 

Unleſs they ſhall ſooner ſubmit to be examined before the faid juſtices, 


or one of them, or in caſe of their abſence or refuſal before ſome other juſ- 


tice, and ſhall enter into a recognizance to appear at the next general aſ- 
ſizes to be held for the county where the offence was committed, to proſe- 
cute ſuch perſons as ſhall appear by ſuch examination to have offended con- 
trary to this act, in which caſe it ſhall be lawful for ſuch juſtice of the 
peace, by warrant directed to the gaoler to diſcharge ſuch perſons from 
their commitment. 


4. And by the 19 G. 2. c. 13. Every marriage that ſhall be celebrated 


after the firſt day of May 1746, between a papiſt and any perſon who hath 
been or hath profeſſed him or herſelf to be a proteſtant at any time within 
twelve months before ſuch celebration of marriage, or between two pro- 
teſtants if celebrated by a popiſh prieſt, ſhall be abſolutely null and void 
without any proceſs, judgment, or ſentence of law whatſoever. / x. 

5. Allo, by the 23 C. 2. c. 10. Every popiſh prieſt or reputed popiſh 
prieſt, who after the firſt day of May 1750, ſhall celebrate any marriage 
contrary to the act 12 E. x. c. 3. and be thereof convicted, ſuch popiſh 
prieſt ſhall be guilty of . felony without benefit of clergy or of the ſtatute, 
although the marriage ſo celebrated by ſuch popiſh prieſt be declared null 
and void by the act 19G. 1. c. 3. J 3. 3 7 
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twenty ſhillings, to be levied by di 


Popery, 
XIV. Burying in ſuppreſſed monaſteries, 


By the act 9 . 3. c. 26. No perſon ſhall bury any dead in any ſup- 
preſt monaſtery, abbey or convent, that is not made uſe of for celebrating 
divine ſervice according to the liturgy of the church of Ireland, by the ay 
eſtabliſhed, or within the precincts thereof, upon pain of forfeiting ten poungs. 
which ſum may be recavered from any perſons that ſhall be preſent at ſuch 
burial, and offending contrary to this act; which forfeitures every juſtice of 
the peace in their reſpective counties, are hereby authorized to hear and de 
termine; one moiety of which forfeiture for burying contrary to this a6 
ſhall be by ſuch juſtice given unto the informer, and the other moiety to the 
miniſter and churchwardens of the pariſh where any ſuch offences ſhall he 
committed, to be diſpoſed of for the uſe of the pariſh. /. 6. 


XV. Popiſh pilgrimages. 


1. By the act 2 Ann. c. 6. Whereas the ſuperſtitions of popery are 
greatly increaſed and upheld by the pretended ſanctity of places, eſpecially 
of a place called Saint PatFck's purgatory in the county of Donegal, and of 
wells to which pilgrimages are made by vaſt numbers at certain ſeaſons, al 
ſuch meetings and aſſemblies ſhall be adjudged riots and unlawful aſſem- 
blies, and puniſhable as ſuch in all perſons meeting at ſuch places. / 12). 

2. And all ſherifts, juſtices of the peace and other magiſtrates, are re- 
quired to be diligent in putting the laws againſt offenders in due execu- 
tion. 
3. All perſons aſſembling at Saint Patrick's purgatory, or at any well or 
place contrary to this act, and who ſhall be thereof convict by their own 
confeſſion, or by the teſtimony of one ſufficient witneſs upon oath, before 
any juſtice of the peace, or mayor, or other chief magiſtrate of any city 
or corporation where the offence ſhall be committed, or the party offending 
apprehended, ſhall forfeit ten ſhillings, to be paid at ſuch time as by the 
juſtice or chief magiſtrate ſhall be appointed, the one moiety thereof to ſuch 
perſons who ſhall give information of the ſaid offence, and procure ſuch of- 
fenders to be convicted, the other moiety to be diſpoſed of to the poor of 
the pariſh where ſuch offender ſhall be convicted. / 128. 

4. And if ſuch offenders ſhall neglect or refuſe to pay the ſaid ſums, to 
be aſſeſſed as aforeſaid, then the faid juſtices or chief magiſtrate ſhall com- 
mit ſuch offenders to ſome conſtable or other inferior officer, where the 
offence ſhall be committed or the party apprehended, to be publickly 
whipped,. which puniſhment the ſaid conſtable or other inferior officer, 15 
required to execute upon ſuch offender purſuant to the order within twenty 
four hours after ſuch order received. 

5. And all perſons who at ſuch aſſemblies build booths, ſell ale, victuals, 
or other commodities, and ſhall be thereof convicted by the view of a5) 
juſtice of the peace of the ſame county, or of any chief magiſtrate within 
fuch town wherein the ſame ſhall be, or by confeſſion of the party, or by the 
oath of one credible witneſs before ſuch juſtice or chief magiſtrate, ſhall forfeit 
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fender, and in default of diſtreſs, by the impriſonment of the offender till 
payment thereof. | 

6. All the ſaid penalties of twenty ſhillings to be applied to the ſervice 
of the public in ſuch manner as the juſtices of the peace for the ſaid coun- 
ty at their quarter -ſeſſions ſhall appoint ; and all the faid magiſtrates are re- 
aired to demoliſh all croſſes, pictures and inſcriptions that are any where 


publickly ſet up, and are the occaſions of any popiſh ſuperſtitions. 


XVI. Arms of papiſts. 


1. By the act, 7 W. 3. c. 5. It ſhall be lawful for any two juſtices of 
the peace, and to all mayors, ſheriffs, and chief officers of cities and towns 
corporate, in their liberties, by themſelves, or by warrants under their 
hands and ſeals reſpectively, to ſearch for and ſeize all ſuch arms, armour, 
and ammunition of papiſts, or in the hands of any perſons in truſt for them, 
e. as ſhall be concealed in any houſe, lodging, or other places where they 


(hall ſuſpect any ſuch ſhall be concealed. /. 1 
2. And ſuch arms, Sc. fo ſeized, ſhall, by 


be preſerved for the uſe of his majeſty ; and the ſaid perſons 
a particular account thereof to the lord deputy or chief governors, to the 


end the ſame may be brought into his majeſty's 
as they 


ſhall think fit. | 


the perſons _ the ſame, 


1all return 


ſtores, or be difpoſed of 


3. No ſuch ſearches ſhall be made in any houſes or lodgings, ſave only 
between the riſing aud ſetting of the ſun, other than in &&ties and their 
ſuburbs, towns corporate, market-towns, and houſes of ſuch: cities and 
towns, if it ſhall be ſo thought: neceſſary, and the warrants for that pur- 
pole do direct. / 2. 

4. And. in caſe ſuch juſtices of the peace, or other chief magiſtrate after 
ſuch ſearch made, ſhall find cauſe to ſuſpect that any arms or ammunition 
remain concealed and not ſeized as aforeſaid, they are required to cauſe 
ſuch perſons whom they ſhall ſuſpect to have concealed the ſame, to be 
brought before them, and to be examined upon their oath concerning the 


ſame. 


5. Every papiſt who ſhall have or keep any arms or ammunition, and 


every perſon who wittingly ſhall have any arms or ammunition, to the ule - 


of or in truſt for any ſuch papiſt, contrary to the intent hereof. / 3 
6. And every 


on who upon demand or ſearch made fo 


r ſuch arms, 


&c. ſhall refuſe to declare to the juſtices, mayors, or other perſons im 
powered for ſeizing and ſearching for ſuch arms and ammunition, what arms 
and ammunition they or any other to his knowledge or with his privity - 
have, or ſhall hinder the delivery thereof to any the ſaid juſtices, or any. 


other 


ſußße; and every 


perſons authorized by 


war rant as aforeſaid to ſearch for and ſeize the 
perſon who ſhall refuſe to make diſcovery upon their oath, 


to be adminiſtred by ſuch juſtices or chief officer of any city or town cor- 


| porate as aforeſaid, or being ſummoned by warrant under the hands of two 
Juſtices, whereof notice in writing to be given to him or her, or left at his 


or her uſual place of abode, ſhall, without reaſonable cauſe neglect to ap- 
pear to be examined as aforeſaid, every perſon fo offending ſhall forfeit, if | 
ſuch perſon be a peer or peereſs, for the firſt offence one hundred pounds 


Herling. f. 3. 


And 
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- they ſhall for the firſt offence, being thereof convicted upon any ingiq. 


priſonment by order of the juſtices of aſſize at the aſſizes, or juſtices of the 


uſe any arms or ammunition, not being licenſed, or who ſhall not deliver 
up the ſame in manner as aforeſaid. /. 2. 


to the ule of or in truſt for any papiſt, or for any ſuch other perloft as 
.aforeſaid. _ 8 | | 
(3) And all perſons, who upon demand or ſearch made for arms and 

ammunition, according to the direction in this or the ſaid former att, 


 thorized by the {aid former act, to ſearch for, ſeize, and demand the ſame, 
all ſuch arms and ammunition as they, or any perſons in truſt for them, 


Popety, 

And if ſuch perſons ſhall offend a ſecond time, then ſuch perſynx hay 

incur a premunire. and being thereof convicted ſhall ſuffer puniſhment a0. 
cordingly. 

”; Ie Ln perſons offending ſhall be under the degree of a peer or Peereſc 


ment or information at the aſſizes or quarter-ſeſſions for the county where 
' ſuch offence ſhall be committed, forfeit thirty pounds, and ſhall ſuffer im. 


peace in their general quarter-ſeſſions for one year, and until they ſhal] pay 
the penalty aforeſaid. 3 

And if ſuch perſons ſhall offend a ſecond time, ſuch perſons ſhall for qc 
ſecond offence, being convicted of the firſt offence, incur the penalties gf 
perſons attainted in a premunire. 

8. Provided, that the lord deputy or chief governors and privy council 
may, by order of privy council, licenſe any perſons to keep ſuch arms ac 
ſhall be particularly expreſſed in ſuch licence, in as ample manner as ſuch 
chief governors might have done before the paſſing of this act, which li- 
cence ſhall be granted without any fee other than one ſhilling for the writing 
thereof. / 4. 

9. And by the 13 C. 2. c. 6. All juſtices of the peace, magiſtrates, 
and chief officers of cities and towns corporate, ſhall exerciſe all the power 
in the act 75 V. 3. c. 5. in ſuch manner as is therein directed. | 

10. And all papiſts ſhall diſcover and deliver up to ſome juſtice of the 

peace, or to the magiſtrate or chief officer of the county, city, town- 
corporate, or place where ſuch papiſt or other perſons. mentioned iu the ſaid 
act ſhall reſpectively reſide, all arms, armour, and ammunition, which are 
in their poſſeſſion or power, or in the cuſtody of any perſons to their uſe, or 
in truſt for them, or at their diſpoſition, notwithſtanding any licence for 
keeping the ſame heretofore granted. /. I. | 

11. And all ſuch perſons as are by this or any other law declared 

or are to be deemed to be papiſts to any purpoſe whatſoever, ſhall within 
the ſpace of fourteen days after they ſhall knowingly get or have any arms, 
armour, or ammunition, diſcover and deliver up to ſome juſtice of the 
peace, or to the magiſtrate or chief officer of the county or place where 
ſuch papiſt or ſuch other perſons ſhall reſide, all their arms and ammuni- 
tion that ſhall be in their poſſeſſion or power, or in the cuſtody of any per- 
ſons in truſt for them, or at their diſpoſition, except ſuch arms as the chict 
governors and privy council ſhall by licence authorize any papiſt to have. 

12. Every papiſt and other perſon as aforeſaid, who ſhall have, keep, or 


(2) And all perſons who knowingly ſhall have any arms or ammunition, 


ſhall conceal, refuſe, or neglect to diſcover - and give up to the perſons au- 
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hall have, or ſhall oppoſe, or in any wiſe diſturb any perſons ſo impowered, 
do ſearch for and ſeize the ſame, | | 

And all perſons, who being ſummoned in writing, ſigned by any 
two juſtices of the peace, or by the magiſtrate or chief officer of any county, 
city, or town-corporate, where the perſon ſo ſummoned ſhall then reſide, 
whereof notice in writing ſhall be given to them, or left at their uſual 
lace of abode, ſhall without reaſonable cauſe refuſe or neglect to appear 
before ſuch juſtices, magiſtrate, or chief officer, to be examined as afore- 

id. 
wy And all perſons who ſhall refuſe to be examined upon their oath 
when thereto required, by any two juſtices of the peace, or by the magi- 
ſtrate or chief officer of any county, city, or town-corporate, concerning. 
the diſcovery and delivery of ſuch arms and ammunition, 

Every ſuch perſon ſo offending in any of the matters aforeſaid, if ſuclt* 
perſon be a peer or peereſs of this realm, he or ſhe being thereof convicted 
at the aſſizes, or at the quarter-ſeſſions of the county or county of the city 
ol Dublin, where the ſaid offences ſhall be committed, for the firſt-offence / 
ſhall forfeit three hundred pounds. | 

And every perſon under the degree of a peer or peereſs ſo offending, 
hall, for the firſt offence, being thereof convicted in manner aforeſaid, for- 
feit fifty pounds, and ſhall ſuffer impriſonment by order of the ſaid juſtices 
for one year, and until he or ſhe ſhall have paid the ſaid. penalties. 

And every perſon ſo convicted, who ſhall offend a ſecond- time in the 
premiſſes, being thereof convicted in manner aforeſaid, ſhall incur all the 
pznalties and forfeitures of a perſon attainted in a premunire; and the ſaid 
reſpective ſums of three hundred pounds and fifty pounds ſo forfeited, 
ſhall go one moiety thereof to his majeſty, and the other moiety to ſuch 
perſons proſecuting to conviction ſuch offender, according to the direction 
of the juſtices before whom any ſuch effender ſhall be convicted. 

13. Nothing herein contained ſhall extend to ſubject any papiſt, or ſuch ' 
other perſon as aforeſaid, to any penalty or forfeiture for concealing arms 
or ammunition, who ſhall voſuntarily before any information given, diſcover 
and deliver up all his or: her arms or ammunition to ſome juſtice of the pzaee 
or chief magiſtrate. / g. . | 

14. No perſon ſhall be convicted, or incur any penalty upon this act, for 
any offence committed contrary thereto, upon any confeſſion or diſcovery 
he or ſhe ſhall make, being. examined upon oath, nor ſhall any ſuch exa- 
mination be given in evidence againſt the perſon ſo examined, unleſs ſuch 
perſon ſhall be indicted for having committed wilful perjury in ſuch exa- 
mination. . 5 | 


the juſtices before whom ſuch proſecution ſhall be then depending, ſhall 
tender to every ſuch perſon ſo proſecuted the oath of abjuration, and the 
oaths and declaration in the ſaid act ſet forth; and if any ſuch perſon to 
whom ſuch tender ſhall be made, do refuſe to take the faid oaths, and re- 
peat the ſaid declaration, ſuch refuſal ſhall amount to full proof, that ſuch 
perſon is a papiſt, and was ſo at the time of the offence committed. ,. 6. 
16. Provided, that though the perſon to whom ſuch tender ſhall be made 


lame, yet it ſhall be lawful for the perſons who ſhall proſecute to ae evi- 
ENCE 


15. When any perſon ſhall be proſecuted for any the offences aforeſaid, 


ſhall take the ſaid oaths and repeat the ſaid delaration, and ſubſcribe the 
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dence that the perſon proſecuted at the time of the offence committed Was 
a papiſt, or other ſuch perſon as aforeſaid. /. 7. | 

17. If any of the people called Quałers ſhall be charged with any of the 
offences aforeſaid, upon proof that ſuch perſon hath been one of the people 

called Qua lers, by producing and proving a certificate under the hands ang 
ſeals of ſix credible men of his or her congregation, owning him or her t) 
be one of them, and two of the ſubſcribers appearing beefore any juſtices 

before whom ſuch Quaker ſhall be tried, ſuch juſtices ſhall not tender t, 
ſuch Quaker the ſaid oath and declaration, but in the room thereof, ſha] 
tender to ſuch . Quaker the declarations provided for Quakers, by an a6 
8 Ann. for explaining and amending an act to prevent the further growth if 
,popery. ſ. 8. 

18. The ſheriffs of every county at every aſſizes, commiſſion of cher 
and terminer, and at every quarter-ſeſſions in the county of Dublin, and 
county of the city of Dublin, ſhall return in calendar to the juſtices of 
aſſize, commiſſioners of oyer and terminer, or juſtices of the peace in the 
county of Dublin, and county of the city of Dublin, all perſons who hare 
been convicted in purſuance of this act, who have not paid the fine im- 
poſed, on pain of forfeiting for every ſuch omiſſion ten pounds, to be reco- 
vered in a ſummary way by civil bill to the uſe of the informer, / g. 

19. As often as any perſon ſo convicted ſhall not pay the fine impoſed 
purſuant to this act, within one calendar month after his or her years im. 
priſonment ſhall be expired, whereby the perſons diſcovering and convicting 
ſuch offenders; may loſe the reward hereby intended for them, the perſons 
ſo diſcovering and convicting ſuch offenders, ſhall receive ten pounds for 
every offender ſo convicted as aforeſaid, to be given or diſtributed to ſuch 
perſons proſecuting to conviction ſuch offender, according to the direction 
of the juſtices before whom ſuch offender ſhall be convicted. /, 10. 

20 Which ſum the grand jury, who ſhall preſent ſuch offender to be in- 
ſolvent as aforeſaid, ſhall preſent to be levied on the popiſh inhabitants of 
the county, county of the city or of the town wherein ſuch offender ſhal 
be convicted; and the ſame ſhall be raiſed and paid to the perſons hereby 
intitled to the ſaid ſum, by ſuch means, and in ſuch manner as money is 
W levied for the reimburſing perſons robbed of money or goods by 

21. The juſtices of the peace ſhall at the midſummer quarter-ſeſſions 
yearly, iſſue their warrants ſigned by the juſtices who hold the ſaid ſeſſions, 
and under the ſeal of the chairman of every ſuch ſeſſions, therein 
commanding and authorizing all high and petty conſtables within their re- 
ſpective diviſions, and any two other perſons in each barony, whom they 
ſhall think fit to appoint, to ſearch according to the direction in the faid 
former act, for arms and ammunition, in the poſſeſſion of all papiſts or 
other ſuch perſons as aforeſaid. / 11. | | 

And the chief magiſtrate of every-city and town-corporate, not being 4 
county of a city or county of a town, or his deputy, ſhall once in a year 
iſſue his warrant to the conſtables of ſuch city or town, to ſearch in man- 
ner aforeſaid ; and the chief magiſtrate. or his deputy neglecting to iſſue 
ſuch warrant in manner aforeſaid, ſhall for every ſuch neglect forteit tes 


ounds, 
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ſhall forfeit five pounds, and every petty conſtable neglecting or refuſing 
to execute ſuch warrant, ſhall forfeit twenty ſhillings. 

All which forfeitures ſhall be ſued for by civil bill at the afſizes or at the 
quarter-ſeſſions where there are not any aſſizes held for the ſaid counties or 
cities, where ſuch chief magiſtrates, high and petty conſtables as afore- 
faid reſpectively reſide, by any perſon who ſhall ſue for the ſame ; and 
ſuch proceſs, decree and execution ſhall iſſue as is uſual in civil bills, which 
penalties ſo recovered, together with coſts of ſuit, ſhall be to the uſe of the 
perſon ſo ſuing. ; | 

If any juſtice ſhall, after due information upon oath made before him, 
of any arms and ammunition being concealed by or in the poſſeſſion of any 
papiſt, or other ſuch perſon as aforeſaid, refuſe or neglect to cauſe ſearch 
to be made for ſuch arms within a reaſonable time after ſuch information, 
every ſuch juſtice ſhall for every ſuch refuſal or neglect, forfeit twenty 
pounds, to be recovered by civil bill in manner aforeſaid. J 12. 

22. Nothing herein contained ſhall extend to abridge the power of any 
two juſtices of the peace within the limits of their juriſdiction, or of the 
mayors, ſherifts, and chief officers of cities and towns corporate in their re- 
ſpective liberties, by themſelves, or by warrants, whenever they ſhall judge 
it neceſſary, to ſearch for and ſeize, according to the directions in this 
and the ſaid recited act, all arms, Sc. which ſhall be in the poſſeſſion of 
any papiſt, or other ſuch perſon as aforeſaid, or in the hands of any perſons in 
truſt for them, or at their diſpoſal, or that ſhall be concealed in any houſe or 
other place where they ſhall ſuſpect any ſuch arms to be concealed. . 

23. Where any proteſtant ſervant by the direction or privity of his 
maſter, being a papiſt, or other ſuch perſon as aforeſaid, ſhall carry or 
keep any arms in his cuſtody, ſuch maſter ſhall be deemed as if he actually 
carried or kept ſuch arms, and ſhall ſuffer the penalties by this act inflicted 
on papiſts, or other ſuch perſon as aforeſaid who ſhall carry arms, and 
ſuch ſervant ſhall be ſubject to the penalties inflicted by this act, in the 
ſame manner as if he was a papiſt. Y 15. 

24. All proſecutions for any offence againſt this act ſhall be commenced 
within one year after the offence committed; and if ſuch proſecution ſhall 
be commenced after the end of the ſaid year, the ſame ſhall be void, / 16. 

25. Every perſon profeſling the proteſtant religion, who ſhall educate, or 
ſuffer to be educated, any of their children under the age of fourteen years 
” the popiſh religion, ſhall be deemed a papiſt to all purpoſes of this act. 

Yo 


26. The ſaid act paſſed in the ſeventh year of King William the third, 


for the better ſecuring the e won by diſarming papiſts, ſo far as the fame 
0 


is not altered by this or ſome other act, ſhall be deemed to be a perpetual 


law, and that the ſame was ſo intended at the making thereof ; and all 
Juſtices of aſſize and oyer and terminer, ſhall give this and the ſaid former 
act in charge, as often as any of them ſhall give a charge to the grand Jury. 


Fr 
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And every high conſtable neglecting or refuſing to execute ſuch warra nt, 
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Popety. 


VII. Horſes of papiſts. 


1. By the act 7 7 3. c. 5. No papiſt ſhall be capable to have or keep 
in his poſſeſſion, or in the poſſeſſion of any other perſon to his uſe or at hu 
diſpoſition, any horſe, gelding, or mare, which ſhall be of the value of fie 


pounds. J. g. 
And if any proteſtant ſhall make diſcovery upon oath of any ſuch horſes 


to be in the poſſeſſion of ſuch papiſt, or of any perſon in truſt for him, w. 


any two juitices of the peace, or to the chief magiſtrate of any city or ww 
corporate, ſuch juſtice or chief magiſtrate ſhall by warrant authorize ſuch 
perſon with the aſfiſtance of the conſtable, or ſuch other perſon as they ſha 
think fit, who are required to be aſſiſting therein, in the day time only, tg 
ſearch for and ſecure all ſuch horſes, and in caſe of refiſtance to break open 
any door and bring ſuch horſes before them. 

And ſuch proteſtant making ſuch diſcovery, paying or making tender be- 
fore ſuch juſtices or chief magiſtrate of five pounds five ſhillings to the 
owner or poſſeſſor of ſuch horſe, or to ſuch juftice or chief magiſtrate in 
their abſence, which the ſaid juftice or chief magiftrate are authorized to 
receive for the uſe of ſuch owner or poſſeſſor. 

After ſuch payment or tender and refuſal, the property of ſuch horſs 
for which ſuch ſums ſhall be refpectively tendered or paid, ſhall be veſted 
in the perſon making ſuch diſcovery and tender as if ſuch horſes had been 
bought and fold in market overt ; and the faid juſtices or head officer are re- 
quired by warrant to cauſe ſuch horſes to be delivered accordingly. 


This clauſe is not to extend to flud-mares or flallions. See Par. 5. 


l 
2. If any perſon ſhall conceal or be aiding in the concealing any ſuch 
horſes belonging to any papiſt, or ſuſpected papiſt refuſing to take the oaths 
and ſubſcribe the declaration aforeſaid, ſuch perſons being thereof convicted 
by the oaths of two credible witneſſes, before any juſtice of the peace of 
the county where ſuch horſes ſhall be concealed, ſhall be committed to the 
common gaol three months, and ſhall forfeit to his majeſty treble the value 
of ſuch horſes, to be ſettled by the juſtices in their quarter ſeſſions, who 
are authorized to continue ſuch perſon in priſon until payment of ſuch ſum. 
# 20. ; | 
3. Every perſon ſhall be deemed a papiſt within the meaning of this ac, 
who ſhall refuſe to take the oaths and ſubſcribe the declaration before men- 
tioned when the ſame fhall be tendered to him by any juſtice of the peace, 
which oaths and declaration the faid juſtices of the peace and chief magi- 
ſtrates are required to adminiſter, if any ſuch perſons ſhall deny themſelves 
to be a papiſt within the meaning of this act. 


And if any ſuch perſons ſhall take the ſaid oaths and ſubſcribe the ſaid 


declaration, the ſaid juſtices ſhall certify their taking the faid oaths, and 
return the ſaid declaration to the next quarter ſeſſions, there to be te- 


corded. 
4. If any juſtices or chief magiſtrates ſhall neglect or refuſe to execute 


any powers which they are required by this act to put in execution, * 
u 
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Popery. 
ſuch juſtice or chief magiſtrate or officer ſhall for every ſuch default forfeit 
fifty pounds, to be recovered in any court of record, by bill, Sc. wherein 
no elloign, Sc. ſhall be allowed ; the one moiety to his majeſty, and the 
other to ſuch perſon as ſhall ſue for the fame. 

And the faid offenders ſhall be incapable, after being convicted, to act 
as juſtice of the peace or chief magiſtrate, or officer in any county, city, 
or town corporate. 

5. But by the 8 Ann. c. 3. No ſtud-mare kept for breeding only, nor 
ſtallion kept as ſuch and for no other uſe, ſhall be deemed to be within 
the intention of the act 7 Will. 3. cap. 5. for the better ſecuring the govern- 
ment by diſarming papiſts, but every papiſt and reputed bode: may keep 
ſuch ſtud-mares and ftallions, and the breed and produce thereof under the 

e of five years, and not otherwiſe. /. 36. 

Nothing in this act ſhall extend to the hindering the lord lieutenant or 
other chief governors of this kingdom from ſeizing and ſecuring any 
horſe belonging to any papiſt or reputed papiſt, upon any invaſion likely to 
happen, or in any caſe of inteſtine war broke out, or likely to break out. 

6. In caſe the lord lieutenant or chief governors ſhall order any horſe or 
mare ſo ſeized, to be delivered back to the owner, it ſhall be lawful for 
every perſon having or keeping ſuch horſe or mare in his cuſtody by vir- 
tue of the authority aforeſaid, to keep or detain the ſame, until the owner 
or perſon from whom the ſame was taken ſhall pay fix pence for every 
right the faid perſon did keep any ſuch horſe or mare, by virtue of the au- 


thority aforeſaid. /. 37. 


XVIII. Tendering the oaths to papiſts. 


1. By the act 8 Arn. c. 3. It ſhall be lawful for any two juſtices of the 
peace, by warrants under their hands and ſeals directed to any ſheriff, 
conſtable, or other officer, to ſummon any man of the age of ſixteen years 
or upwards to appear before ſuch juſtices, and take and ſubſcribe the oath 
of abjuration. J. 24. | 

2, And if the perſon ſo ſummoned ſhall neglect or refuſe to appear, not 
having ſome lawful impediment, or appearing ſhall refuſe to take and ſuh- 
ſcribe the ſaid oath, being tendered to him by the ſaid juſtices, it ſhall be 
lawful for ſuch juſtices to commit ſuch perſon to the common goal or houſe 
of correction for three months, or until he ſhall take the ſaid oath, unleſs 
the ſaid offender ſhall pay down to the juſtices a ſum not exceeding forty 
ſhillings, as the ſaid juſtices ſhall require; which money ſhall be paid to 
the church-wardens or overſeers of the poor of ſuch pariſh or place where 


| ſuch offender ſhall reſide, and ſhall be for ever incapable of obtaining or 


having any licence to carry or keep any arms, and fuch licence, if ob- 
tained, 1s declared to be void. | | 


3. And after three months after ſuch default or refuſal, it ſhall be 


lawful for two juſtices to direct their warrants as aforeſaid, to ſummon 
ſuch offender to appear before them to take and ſubſcribe the faid oath. 

4. And if the faid offender ſhall neglect or refuſe to appear ac- 
cordingly, or ſhall appear, and upon tender of the ſaid oath refuſe 
to take and ſubſcribe the ſame, it ſhall be lawful for the ſaid juſ- 


tices to commit the ſaid offender to gaol for ſix months, unleſs the ſaid 
4 F 2 offender 


595 


offender ſhall pay down a ſum not exceeding ten pounds, nor under five 
pounds, as the ſaid juſtices ſhall require, to be diſpoſed of to the relief 
of the poor as aforeſaid, and the offender to be bound with two ſufficient 
ſureties, with condition to appear at the next aſhzes or gaol delivery for 
the county wherein ſuch offender ſhall reſide, or at the general Quarter. 
ſeſſions of the peace in the county, and county of the city of Dublin, if he 
ſhall be an inhabitant of the ſaid county, or county of the ſaid City, and 
in the mean time to be of the good behaviour. 

At which aſſizes or quarter. ſeſſions the ſaid oath ſhall be tendered t; 
the ſaid offender by the juſtices of aſſize in their open aſſizes, or by the 
juſtices at their general quarter-ſeſſions in the ſaid county, and county of 
the city of Dublin; and if the offender ſhall refuſe to take and ſub(cr,,- 
the ſaid oath, he ſhall incur the penalties of premunire expreſt in the ſtatute 
made in the fixteenth year of Richard the ſecond. 

6. Provided, that proteſtant diſſenters called guakers, who ſcruple the 
taking any oath, producing a certificate under the hands and ſeals of fix vr 
more credible men of their ſociety owning him to be one of them, and 
two of the ſubſcribers appearing with the perſon for whom they certify be- 
fore any juſtice or magiſtrate who ſhall require the ſame, and he making 
and ſubſcribing the declaration (See Tit. Oaths.) ſhall be exempted from 
the ſeveral fines and penalties mentioned in this ſaid act. / 25. 


Note, the declaration againſt tranſubſtantiation and the abjuration, are bull 
required to be taken by this clauſe. | 


Pꝛdeinuuire. 


What it is. I. DRM NINE is ſo called from a word in the writ, Præmunire fi 
cias pra fatum A. B. quod tunc fit coram nobis, Sc. where premunire is 
uſed for præmonere, to warn the perſon to appear, as is directed in the fla- 
tute of 27 Ed. 3. c. 1. hereafter following. 1 1nft. 129. 
Power of juſti- 2. Notwithſtanding that præmunire is not within the letter of the commil- 
ces of th ſion of the peace, yet inaſmuch as it is againſt the peace of the king and of 
peace Were the realm, any juſtice of the peace may, either on his own knowledge, or 
the complaint of others, cauſe any perſon to be apprehended for ſuch offence; 
and he may take the examination of the perſon ſo apprehended, and the in- 
formation of all who can give material evidence againſt him, and put the 
ſame in writing, and bind over the witneſſes to the king's bench or gaol de- 
b livery ; and certify his proceedings to the ſame court to which he ſhall bind 
| 1 over ſuch informers. 2 Haw. 39. Hale's Pl. 168. 
S 133 3. By the 27 Ed 3. c. 1. called the ſtature of proviſors, They who ſhall 
11 jxlyments in draw any out of the realm in plea, whereof the cogaizance pertaineth to the 
Fe 208 1 king's court, or which do ſue in any other court, to defeat or impeach the 
PAR ee judgments given in the king's courts, ſhall have a day, containing the ſpace 
of two months, by warning to be made to them, by the ſheriffs or other 
officers, to appear to anſwer in their proper perſons for the contempt : And 
if they come not at the ſaid day in their proper perſon to be at the law, 


they, their procurators, attornies, executors, notaries, and maintainers, my 
| | | from 


1 | 
Ar N and chattels forfeit to the king, and their bodies whereſoever they 
icicnt may be found ſhall be taken and impriſoned, and ranſomned at the king's will. 
Y for And upon the ſame a writ ſhall be made, to take them by their bodies, and 
arter. to ſeize their goods, lands and poſſetiions, into the king's hands. And if 
If he it be returned, lat they be not found, they ſhall be put in exigent, and 
» and outlawed. | 
And by the 16 K. 2. C. 5. commonly called the ftarnte of premunire, Suing out lo- 
ed tg and to which the ſeveral ſubſequent ſtatutes do refer; both thole who purſe, reign proceſs, 
/ the or cauſe to be purſued, in the court of Rome, or elſewhere, any proceſſes or EO TI Nn 
ty of inſtruments, or other things whatſoever which touch the king, againſt him, 
cri his crown and regality, or his realm ; and alſo thoſe who ſhall bring, receive, 
Atute notify, or eXecute them ; and their fautors and abetters, ſhall be out of the 
king's protection; and their lands and tenements, goods and chattels, forfeit 
e the to the king; and they ſhall be attached by their bodies, if they may be 
IX or found, and brought before the king and his council, there to anſwer ; or pro- 
and ceſs ſhall be made againſt them by præmunire facias, in manner as it is or- 
be dained in other ſtatutes of proviſors. 
king And in theſe two ſtatutes, as above recited, are contained the pains and 
from penalties of what is called a præmunire. 
And ſince theſe acts it hath been adjudged, that a ſuit in the eccleſi- Su'ng for ten- 
aſtical court (as for debt) was in cafe of præmunire. And that a perſon CO TS, 
940 ſuing in the eccleſiaſtical court, for the forgery of a will, doth incur the court, a prae- 
danger of a præmunire; becauſe the party grieved might have his remedy ute 
by the common law. Alſo judgment againſt the defendant was given in a 
premunire, for ſuing for tithes in the eccleſiaſtical court, alledging the ſame 
to be ſevered from the nine parts. 3 Iuſt. 120, 121. But it teemeth, that 
a fuit in that court, for a matter which appears not by the libel itſelf, but 
only by the defendant's plea, or other matter ſuhſequent, to be of temporal 
fa cognizance, is not within the ſtatute ; becauſe it appears not that either the 
Fe 18 plaintiff or judge knew it to be ſo. 1 Haw. 51, 52. 1 
fla 6. The judgment in præmunire is, that the defendant ſhall be from thence- Ju lament in 
5 forth out of the king's protection, and his lands and tenements, goods and chat- Hacmudite. 
mil- tels forfeited to the-king, and that bis body ſhall remain ia priſon at the king's 
d of pleaſure, 1 Inſt. 129. 
„ Or | 
122 Out of the king's protection] So odious was this offence formerly, that a 
Lis man who was attainted of the ſame, might have been flain by any one with- 
the out danger of law : becauſe it was provided by law, that a man might do 
de. to him as to the king's enemy, and a man may lawfully kill an enemy: and 
ind therefore by the 5 El. c. 1. it is enacted, that it ſhall not be lawful for any 
one to flay any perſon attainted in or upon a præmunire. 1 /nft. 190. 
hall But he is ſo far out of the king's protection, that he is diſabled to bring 
the an action for any injury whatſoever. And no one, knowing him guilty, can 
the with ſafety give him aid, comfort, or relief. 1 Inſt. 129, 130. 1 Haw. 55. 
ua And Mr. Hawkins ſays it has been queſtioned, whether he hath a right to 
3 demand ſurety of the peace. But Lambard and Dalton, which are the au- 
- thority he cites for it, do incline to think that he hath ſuch right. Lambard 
f alledges for it the ſtatute of the g El. abovemention-d ; and Dalton aſſerts it 
= without doubting. Lamb. 80. Dalt. 272. 1 Haw. 126, 
Lands 


Pꝛaemuuite. 


am that day forth be put out of the king's protection, and their Jands, 
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Pꝛaemunite. 


Lands and tenement; — forfeited] Yet tenant in tail ſhall only forfeit 
lands during life: for albeit the ſtatute of the 16 R. 2. c. 5. enacteth, that 
lands and tenements ſhall be forfeited, that muſt be underſtood of ſuch an 
eſtate as he may lawfully forfeit, and that is, during his own life, | T1 


130. 
4 Attainder in præmunire worketh no corruption of blood. 1 1%. 39l. 
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Corruption of 
blood. 


Pꝛelentment. 


Preſentment is that which the grand jury find and preſent to the cow; 
without any indictment delivered to them; which is afterwards reduced 
into the form of an indictment, and in nothing elſe differs from an indid. 
ment. | 
There are other preſentments of churchwardens, conſtables, ſurveyors of 
the highways, and juſtices of the peace ; all which may be ſeen under their 
proper titles. 


Pꝛilon⸗bꝛeaking. 


T ſeemeth that at the common law all priſon breaches were felonies, if the 
party were lawfully in cuſtody for any cauſe whatſoever. 2 Haw. 123. 

But by the following ſtatute, which is called the ſtatute de frangentibus 
priſonam, the ſeverity of the common law is moderated ; in the explication 
of which ſtatute, will be contained the whole learning relating to this ſubject 

The ſtatute is this: Concerning priſoners whick break priſon, the king will- 
eth and commandeth, that none that breaketh priſon ſhall have judgment of life 
or member, for breaking of priſon only, except the cauſe for which he was taken 
and impriſoned did require ſuch judgment, if he had been convitt thereupon, 
according to the lau and cuſtom of the realm. 1 Ed. 2. ſt. 2. 


Concerning priſoners which break] Therefore if the priſon be broken by 
ſtranger, and not by the priſoner, or by his procurement, this is no felony 


in the priſoner. Hale's Pl. 108. 


Hhbich break priſon] It ſeems clear, that any place whatſoever, wherein a 
rſon under a lawful arreſt for a ſuppoſed crime, is reſtrained of his liberty, 
whether in the ſtocks, or ſtreet, or in the common gaol, or the houſe of 3 
conſtable, or private perſon, is properly a pri/on within this ſtatute; for im- 
priſonment is nothing elſe but a reſtraint of liberty. 2 Haw. 124. 
And therefore this extendeth as well to a priſon in law, as to a priſon in 
deed. 2 Iuſt. 589. 5 | 
But there muſt be an actual breaking ; for if the door be open and he 
goes out, it is not felony, but a miſdemeanor only. 2 Inſt. 589. 2 Haw. 
I25. 
But if the priſon be fired without the privity of the priſoner, he ma) 
lawfully break it to fave his life. Hale's Pl. 108. Alb 


ay 


Pꝛiſon⸗bꝛealing. 
Alſo it ſeems that no breach of priſon will amount to felony, unleſs the 
priſoner eſcape. 2 Haw. 125. 


That none that breaketh priſon ſhall have judgment of life or member] That 
is, ſhall be guilty of felony. But nevertheleſs he is ſtill puniſhable as for 
a high miſpriſion, by fine and impriſonment 3 for it cannot be thought the 
meaning of the ſtatute, in ordaining that ſuch offences ſhall not be pu- 
niſhed as capital ones, to intend, that they ſhall not be puniſhed at all. 

Haw. 128. 

2 Nevertheleſs, by the 3 Ed. 1. c. 15. Thoſe who have broken priſon are 
not bailable by juſtices of the peace; and that for two reaſons : 1. Becauſe 
carries 2 preſumption of guilt, And, 2. Becauſe it is a ſuperadded offence 
to the former for which they ſtood committed. 2 H. H. 133. | 


Except the cauſe for which he was taken and impriſoned, did require ſuch 


ö judgment] This is to be intended of a /awfu/ cauſe ; and therefore falſe im- 


priſonment is not within this act. 2 Inſt. 5 

impriſonment is a reſtraint of a man's liberty under the cuſtody of another, 
by lawful warrant, in deed, or in law. Lawful warrant is, either when the 
offence appeareth by matter of record, as when the party is taken upon an 
indictment ; or when it doth not appear by matter of record, as when a fe- 
lony is done, and the offender by a lawful mitimus is committed to gaol for 
the ſame : But between theſe two caſes there is a great diverſity ; for in the 
firſt caſe, whether any felony were committed or no, if the offender be taken 
by force of a capzas, the warrant is lawful, and if he break priſon it is fe- 
lony, altho' no felony were committed; but in the other caſe, if no felony 
be done at all, and yet he is committed to priſon for a ſuppoſed felony, and 
break priſon, this is no felony, for there is no cauſe. 2 Inſt. 390. 

So that the cauſe muſt be juſt, and not feigned, for things feigned require 
no judgment: Thus if a man give another a mortal wound, for which he is 


committed to priſon, and breaketh priſon, and the other dieth of the wound 


within the year, this death hath relation to the ſtroke ; but becauſe relations 
are but fictions in law, and fictions are not here intended, this priſon-break- 
ing is not felony. 2 Inf. 591. 

So that the offence for which the party was impriſoned, muſt be a capital 
1 at the time of the offence, and not become ſuch by a matter ſubſequent. 
2 Haw. 126. ä 
And the cauſe muſt be expreſſed in the nittimus, altho' not fo certainly as 
in an indictment, yet with ſuch convenient certainty as it may appear judi- 
cially that the offence requireth ſuch judgment; as, not for felony generally, 
but for felony in ſtealing ſuch a horſe, and the like. 2 [ft 591. 

But if the offence for which the party is committed, be ſuppoſed in the 
mittimus to be of ſuch a nature as requires a capital judgment, yet if in the 


event it be found to be of an inferior nature, and not to require ſuch a judg- 


ment, it ſeems difficult to maintain, that the breaking of the priſon, or a 
commitment for it, can be felony ; for the words of the ſtatute are, except 
the cauſe for which he was taken and impriſoned did require ſuch Judgment ; 


and here it appears, that the offence, which is the cauſe of his impriſon- 


ment, doth not require ſuch a judgment. 2 Haw. 126. 


But if a man be committed by lawful warrant, for /u/picton of felony _ 
i 
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Soo 


Pꝛilon⸗bꝛeaking. 
if he break priſon, he may be indicted for that eſcape, albeit the commit. 
ment be for ſuſpicion of felony, and yet no judgment can be given againſt 
him for ſuſpicion, but for the felony itſelf, whereof he is ſuſpected. 2 Inf 

-þ 
" Au an indictment that ſuch a perſon feloniouſly broke the priſon generally 

is not good; but it ought to rehearſe the ſpecialty of the matter, that hc 
being impriſoned for ſuch or ſuch a felony, broke the priſon. 2 up. 591. 
But if the party be only arreſted for, and in his ittimus charged with 
crime which doth not require judgment of life or member, as petit larceny, 
or homicide by ſelf defence or by miſadventure, and the offence be in truth 
no greater than the ttzmns doth ſuppoſe it to be, it is clear, from the «- 
preſs words of the ſtatute, that a breaking of the priſon cannot amount tg 
felony. 2 Haw. 126. | 5 

But if a felony be made by a ſubſequent ſtatute, and an offender is com. 
mitted thereupon ; if he breaks priſon, it is felony. For ſince all breaches 
of priſon were felonies by the common law, which is reſtrained by this ſta- 
tute in reſpect only of impriſonment for offences not capital; when an offence 
becomes capital, it is as much out of the benefit of the ſtatute, as if it had 
always been ſo. Ha. Pl. 108. 2 Haw. 126. | 

Alſo it is ſaid, that the party may be arraigned for priſon-breaking, before 
he be convicted of the crime for which he was impriſoned ; for that it is not 
material whether he were guilty of ſuch crime or not; for the words of the 
ſtatute are, for which he was taken and impriſoned. 2 Haw. 127. 

But if he is firſt indicted and acquitted of the principal felony, he ſhall not 
be indicted for the breach of priſon afterwards ; for it being cleared that he 
was not guilty-of the felony, he is in law as a perſon never committed for 
felony, and fo his breach of priſon is no felony, 1 H. H. 612. 

But the gaoler ſhall not be puniſhed as a felon for the party's breach of pri 
ſon, unleſs he voluntarily conſented to it; but it ſeems to be a negligent 
eſcape in the gaoler, for which he may be puniſhed by fine and impriſon- 
ment, becauſe there wanted either that due ſtrength in the gaol, or that due 


vigilance in the gaoler or his officers, that ſhould have prevented it: andit 


gaolers might not be puniſhed for this as a negligent eſcape, they would be 
careleſs either to ſecure their priſoners, or to retake them that eſcape. 1H 


H, 601. 


And therefore if a criminal endeavouring to break the gaol, aſſault his 


gaoler, he may be law ſully killed by him in the affray. 1 Haw. 71. 


| Indictment for priſon-breaking, by eſcaping from a conſtable. 


3 E jurors for our lord the king upon their oath preſent, that A. C. lat 
of yeoman, conſtable of our ſuid lord the king in and for the nw 
of in the faid county, on the day of —in the _——yt 
the reign of at 


within the town and conſtablewicꝶ aforeſaid, in the 
county aforeſaid, did take and arreſt one A. O. late of — 


labourer, on. /uf 


picton of having committed a certain felony, in feloniouſly taking and cart 
away one black gelding, the property of ——of the value of ——and ther "*, 
he the ſaid A. O. under the cuſtody of him the ſaid A. C. the conſtable aforeſaid, 
was brought before J. P. eſquire, one of the juſtices of our ſatd lord the king Un 
Agned to keep the peace in the ſaid county, and alſo to bear and determine arvers 


felonies, 


ο 


ying 
p 
aid, 


vers 
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ſelmie s, treſpaſſes, and other miſdemeanors within the ſaid county committed, and 
hp the ſaid J. P. by his warrant diretted to the ſaid A. C. and others, did com- 
mand the ſaid A. C. to carry and convey the ſaid A. O. to the gadl of our ſaid 
hrd the king at in the county aforeſaid, there to be Safely kept, until he 
ſhould be lawfully delivered from thence ; by virtue of which ſaid warrant, he 
the ſaid A. O. was taken and detained by him the ſaid A. C. and as he the ſaid 
A C. was conveying and carrying him the ſaid A. O. to the gaol aforeſaid, 
afterwards, to wit, on the | day of in the year aforeſaid, he the ſaid 
A O. at aforeſaid in the county aforeſaid, with force and arms, did 
feloniouſly break away and eſcape from and out of the cuſtody of him the ſaid A. 
C. the conſtable aforeſaid, againſt the will of hm the ſaid A. C. and againſt the 
peace of aur ſaid lord the king, his crown and dignity. 


Indictment for breaking out of gaol. 


HE jurors for our lord the king upon their oath preſent, that A. O. late 
1 %. in the county aforeſaid, labourer, on the day of 
in the year of the reign of at aforeſaid in the county 
aforeſaid, was arreſted, impriſoned, and detained, in the gaol of our ſaid lird 
the king, for a certain felony by bim committed, tha is to ſay, for the feloniouſly 
taking and carrying away one black gelding, the property of — of the value 
of —— and that be the ſaid A. O. on the day of in the year 
aforeſaid, with force and arms, the aforeſaid gaol of our ſaid lord the king at 
aforeſaid in the county aforeſaid felonioufly did break, and thereby did 
eſcape from and out of the ſaid gaol, againſt the peace of our ſaid lord the king, 
bis crown and dignity. | 


Pꝛoteſs. 


. V che commiſſion of the peace, the juſtices in ſeſſions have power to Proceſs by the 

B make and continue proceſſes upon indiftments, againſt the perſons indict- million, | 
ed, until they can be taken, ſurrender themſelves, or be outlawed. 

2. And by the ſtatute of the 1 Ed. 4. c. 2. Indiftments and prefentments Proceſs on in- 
taken in the ſheriff's tourn, ſhall be delivered to the next ſeſſions, who may {ments taren 
award proceſs thereupon, in like form as if they had been taken before them- 
ſelves. | 11-11 

3. And the law alſo in ſeveral caſes in expreſs words directs proceſs to be Proceſs by ivſ- 
made by juſtices out of ſeſſions; and in other caſes by neceffary implication : fellions. q 
as where a ſtatute doth give power to juſtices out of ſeſſions to inquire, hear, 
and determine, there they may make proceſs to cauſe the party to come and 
anſyer, otherwiſe they cannot proceed to hear and determine: and this may 
be either before or after preſentment or indietment as the ſeveral ſtatutes do 
require: Before preſentment or indictment it is called a warrant; after pre- 
leatment or indictment it is properly called proceſs. Dalt. c. 19339. 

4. Commonly an indictment, being but an aceuſation againſt a man, is Proceſs, what, 
of no force but only to put him to anſwer unto it. And hereof alk proceſs. 
hath the name, becauſe it proceedeth or goeth out upon former matter either 
anginal or judicial. Lamb. 519. 

| 4 G s. And 


No need of 


Party is preſent. : 
N he 1s abſent. 2 Haw. 281. | 


To he in the 6. The proceſs ought to be in the name of the king. And if it ifſue from 
king's name. the king's bench, it ought to be under the teſte of the chief juſtice; and if it 
iſſue from any other court, there ſeems to be the ſame reaſon, that it ought 


to be under the teſte of the firſt in the commiſhon. 2 Haw. 28 


When return— 


Salk. 371. 


Procels bor 8. Proceſs on an indictment or appeal of death, is one capias, and then 
an exigent: But in the caſe of any other felony, then by the 22 Ed. 3. ©, 14. 


felony. 
two capras's, and then an exigent. Hal. Pl. 209. 2 Haw. 303. Crown 
rc. 31. | 
Proceſs under 9. The ordinary proceſſes upon all indictments of treſpaſs againſt the 
telony. peace, or of other offences againſt penal ſtatutes, not being felony, or a 


greater offence, are as follows; Firſt, if the offender be abſent, a venire fa. 
cias, which is but in nature of a ſummons to cauſe the party to appear, ſhall 
be awarded, except where other proceſs is directed by ſome ſtatute, 2 
Haw. 282. | | 
If it appear by the return to ſuch venire, that the party hath lands in the 
county, whereby he may be diſtrained, the diſiræſs infinite ſhall be awarded 
from time to time, till he do appear; and by force hereof he ſhall forfeit on 
every default ſo much as the ſheriff ſhall return upon him in iſſues. But if a 
mbil be returned on ſuch a venire, then three captas's, that is a capias, alias, 
and pluries, ſhall iſ ue. 2 Haw. 283. 
Where the inhabitants of a pariſh are indicted or preſented, the proceſs is 
firſt a venire, then a diſtringas. Crown Circ. 21. 
Proceſs of in- 10. By 10 C1. ff. 4. c. 11. by which all popular actions on penal ſtatutes are 
formations reſtrained to their proper counties, the like proceſs in every popular action, 
bill, plaint, ſuit, or information, on a penal ſtatute, before the quarter ſeſ- 
ſions (or higher courts) ſhall be awarded as in an action of treſpaſs vi & ar- 
mis at the common law. 

And conſequently, the proceſs in all ſuch ſuits muſt be by-attachment or 
pone per vadios, and after by diſtræſs infinite, where by the return the party 
appears to be ſufficient, otherwiſe by capras.. 2 Haw. 2 84. | 

11. If a defendant appear to an indictment of felony,. and afterwards be- 
fore iſſue joined make an eſcape, either from his bail, or from prifon ; the 
common captas, alias, and pluries ſhall be awarded: againſt him, unleſs there 
had been an exigent before, in which caſe a new. exigent. ſhall be awarded. 2 
Haw. 285. : 
Proceſs againſt 12. Phe exigent ſhall not. be awarded againſt acceſſaries, wil the princi- 
| acceſſaries. al ſhall be attainted. 3 Ed 1. c. 14. 2 Haw: 306. 

Proceſsina 13 By the 8 H. 6. c. 10: On indittments for treaſon, felony, or treſpaſs, 
torcign county. 4 ainſt perſons dwelling in other counties than where the indiment is taken, 
before any exigent awarded, preſently. after the firſt writ of capias awarded 
and returned, anotber writ of capias ſball he awarded, directed to the jr, 

ets . a | 0 


Proceſs on an 
eſcape. 


| 5. And it ſeemeth plain, from the nature of the thing, that there can be 
proceſs, if the no need of proceſs, where the defendant is preſent in court, but only where 


7. Upon an indictment in ſeſſions, there muſt be 15 days MY the 
able. teſte and return of the venire, but if the entry be by conſent of parties, 
the venire may be returnable immediate, and the trial be the ſame day. } 


OS, TY TY ³ w REL 0 


„ in. Sees A 


Haw. 306. 
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of the county whereof the perſon indicted was ſuppoſed to be converſant by the 
ame indiment, returnable before the ſame juſtices or others before whom he is 
indifted, at a certain day, containing the ſpace of 3 months from the date of 
the ſaid laſt writ, where the counties are holden from month to month , and 
where they are holden from 6 weeks to 6 weeks, he ſhall have 4 months, until 
the return of the ſame writ : by which writ of ſecond capias it ſhall be com- 
manded to the ſame ſheriff to take the perſon indicted by his body, if he can be 
"nd within his bailtwick, and if he cannot be found within his bailrwick, 
that the ſaid ſheriff ſhall make proclamation tn two counties before the return of 
the ſame writ, that be which is ſo indifted, ſhall appear before the ſaid Juſtices 
er others, in the county, liberty, or franchiſe where he is indicted, at the day 
contained in the ſaid laſt writ of capias, to anſwer to the king of the felony, 
treaſon, or treſpaſs, whereof he is ſo indifted : After which ſecond writ of 
capias /o ſerved and returned, if be which 1s ſo indifted come not at the day of 
the ſame writ of capias returned, the exigent ſball be awarded. And every 
exigent and outlawry otherwiſe awarded or pronounced ſball be void. 

And if any ſuch indiftment ſhall be removed by certiorari, then before the 
exigent awarded, preſently after ſuch firft capias returned, another writ of 
capias ſhall be direcled as before, returnable before the king in his bench. 

Alſo if any perſon be indicted of felony or treaſon, and at the time of the 
ſame felony or treaſon ſuppoſed was converſant within the county whereof the 
indillment maketh mention, the like proceſs ſhall be made againſt the perſon ſo 
indifted, as hath formerly been uſed ; that is, without ſending proceſs into the 
other county. | | 

But every perſon indifted in the form aforeſaid, after he is duly acquit by 
derdict, ſhall have an action upon his caſe, againſt the procurer of ſuch indicl- 
nent; and if ſuch procurer be attainted thereof, the ara ſhall recover 
treble damages. Which ſeemeth to be upon account of the diſtance at which 
he is ſuppoſed to live, from the place where he is indicted, and conſequent- 


ly his extraordinary trouble in that behalf. | 


Dwelling in other counties] If the defendant be named of B. ard late of 
C. there is no need of any capias to the ſheriff of the county where C. lies, 
becauſe it appears that the defendant is at preſent converſant at B. But if a 
defendant be named of no certain place at preſent, but only late of B. and 
late of C. and late of D. being all of them in counties different from that 


wherein the proſecution is commenced, a capias ſhall go to the ſheriff of every 


one of thoſe counties, 2 Haw. 306. 


Shall be void] Not. utterly void, but only voidable by writ of error. 2 


Mr. Marrow faitb, that by the equity of this ſtatute, if a perſon, indicted 
in one county is impriſoned in another, the juſtices may award an habeas cor- 
pus to remove him before themſelves. Lamb. 526. 


4G 2 14. Con- 
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To b- executed 14. Concerning the execution of the proceſs, it is laid down as a general 
by the ſheriff. rule, that where-ever the king is a party to the ſuit (as he certainly is to all 
informations and indictments), the proceſs ought to be executed by the ſheriff 

himſelf, and not by the bailiff of any franchiſe, whether it have the clauſe 

non omittas or not, and whether the defendant be within a franchiſe or in the 

county at large, for the king's prerogative ſhall be preferred to any flan- 

chiſe : But it is ſaid, that this is to be intended only where in the grant of 

the franchiſe no mention is made of cauſes to which the king is a party, 2 


Haw. 284. | 
Breaking open 15, And if the party be in an houſe, if the doors be ſhut, and the ſheriff 
2 (having given notice of his proceſs) demand admittance, and the doors he 
not opened, he may break open the doors and enter to take the offender, 2 
H. H. 202. | 
Proceſs on a 16. But no perſon, on the lord's day, ſhall ſerve or cauſe to be ſerved any 
ſunday, writ, proceſs, or warrant, order, or judgment (except in - caſes of trea; 
7 7 7 7 On, 


felony, or breach of the peace); but the ſervice thereof ſhall be void, and 
the perſon ſerving the fame ſhall be liable to anſwer damages to the party 
grieved, in the ſame manner as if he had done it without any writ, Proceſs, 
warrant, order, or judgment at all. 29 C. 2. c. 7. /.6. 
Proceſs diſcon- 17. It ſeems to be agreed, that every ſuit, whether civil or criminal, and 
ned. alſo every proceſs in ſuch ſuit againſt jurors, ought to be properly continued 
from day to day, from its commencement to its concluſion, without any the 
leaſt gap or chaſm; and the ſuffering any ſuch gap or chaſm is properly called 
a diſcontinuance; and the continuing the ſuit by improper proceſs (as by a ca- 
pias inſtead of a difiringas), or by giving the parties an illegal day, is pro- 
perly called a miſcontinuance; and if the juſtices, before whom the matter is 
depending, do not come on the day to which it is continued, it is faid to be 
put without day, and cannot be revived without a re- ſummons or re-attach- 
ment. 2 Faw. 298, 300. | 
Now proceſs may be diſcontinued ſeveral ways. As, 1. Where the ſecond 
is not teſted on the very ſame day, on which the firſt is returnable. 2. Where 
there is a ſeſſions intervening between the teſte and the return of a capias, 
that the defendant may not be imprifoned an unreaſonable time. But it is 
no objection to an exigent, that it is not returnable the next ſeſſions, becauſe 
it muſt allow time for five counties to be holden between its teſte and return. 
3. Where after iſſue or demurrer, the court gives the party a day to a diſ- 
tant ſeſſions, without making any continuance to that immediately following. 
4. Where the ſeſſions to which the ſuit is continued is adjourned, and the ſuit 
is not adjourned accordingly. 5. Where any of the parties are deſcribed in 
any continuance of the ſuit, whether on the roll, or by proceſs, by a name 
or addition variant from thoſe in the original, though only in one letter. 6. 
Where a venire or diſtringas are iſſued, without any award on the roll to 
warrant them. 2 Haw. 298, 299. | 7: OE. 
And it ſeems generally to be taken. as. an undoubted principle, That a dil- 
continuance by ſuffering a total chaſm in the proceedings, whether on the 
roll, or in the prcceſs, by not giving a freſh continuance inſtantly upon the 
determination of the precedent, ſhall never be aided by any appearance 0r 


pleading over: But it is holden by the greater number of authorities, ey 
the 


pꝛoteſs. 


the original be good, and the defendant preſent in court, he ſhall be com- 
pelled to anſwer to ſuch original, let the proceſs whereon he came in, or the 
execution of it, be never fo erroneous or defective, fo that it never were dif. 
continued; for the end of proceſs is to compel an appearance, and the end 
being ſerved, and a legal charge appearing againſt the defendant no way diſ- 
continued, the law will not fo far regard a flip in the proceſs, as to let the de- 
fendant out of court, in order only to have lim brought in again in better 
form. 2 Ha. 300. | 
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18. The proceſſes (as well of capias as of outlawry) may be ſtayed by a Proceſs layed 


hath come before them, and hath found ſureties for his appearance to anſwer 
to the indictment, or to pay his fine. Dall. c. 193. | 

And it ſeemeth that even any one juſtice may bail perſons indicted at the 
ſeſſions, for any offence under the degree of felony ; for that the ſtatutes re- 
lating ſpecially to the power of juſtices in granting bail, do not in this caſe 
ſeem to take away the power, which one juſtice had before the making of the 
faid ſtatutes. 2 Faw. 103. - | | 


ſuperſedeas iſſuing from other juſtices (out of ſeſſions) teſtifying that the party by putting in 


19. Judgme at of outlawry is given by the coroner, at the fifth county Hogg of out- 


court, upon the party's not appearing to the exigent (which is a writ com- 
manding the ſheriff to cauſe the defendant (exigi) to be demanded from county 
court to county court, until he be outlawed). And ſuch judgment is entered 
thuz, Therefoxe by the judgment of the coroner of our lord the king of the county 
aforeſaid, he is outlawed: 2 Haw. 446. 2 


20. The word outlaw (utlagbe) utlagatus, is not from the Latin lex, but Meaning of the 


from the Saxon /aga, which ſignifies law. And a perſon outlawed, ſignifies 
one that is out of the protection of the king, and out of the aid of the law. 


word outlaw, 


21. And a man which is outlawed is called outlawed, but a woman which A woman out- 


is outlawed 1s called waived, and not * {os for that women are not ſworn | 


in leets or tornes, as men which are of the age of 12 or more are; and 
therefore men may be called u/agatr, that is, extra lægem pofiti, but women 
are waviate, that is, derelicdæ, left out or not regarded, becauſe they were 
not ſworn to the law: wherein it is to be noted, that of ancient time a man 
was not ſaid to be within the law, that was not ſworn to the law, which is in- 
tended of the oath of allegiance in the leet. 1 Iuſt. 122. 

And hence it is, that a man under the age of 12 years, cannot be outlaw- 
ed. 1 Infl. 122. „ . 

22. Proceſs of outlawry lies in all indictments of treaſon or felony, and 
on all returns of a reſcous; and alſo on all indictments of treſpaſs with force 
and arms; and it ſeems probable, that it lies on an indictment of conſpira- 
cy, or deceit, or any other crime of a higher nature than a treſpaſs with 
force and arms; but not on any indictment for a crime of an inferior nature. 
And it ſeems agreed, that it lies not on any action on a ſtatute, unleſs it be 
given by ſuch ſtatute, either expreſly, as in the caſe of a præmunire, or im- 
pliedly, as where a recovery is given by an action wherein ſuch proceſs lay 
before, as on a writ of treſpaſs for a forcible entry, on the 8 H. 6. c. 9. be- 
cauſe the ſtatute expreſly gives a recovery by ſuch writ, and ſuch proceſs 


les in it by the common law. 2 Hiw. 302, 30g. 


23. In 


For what out- 
lawry may be. 
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Outlawry pro- 
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23. In every ation perſonal wherein any exigent ſhall be awarded out of 


Haimed at the any court, one writ of proclamation ſhall be awarded out of the ſame court, 


eſſions. 


Return of the 


outlawry. 


Capias utlaga- 


tum, 


Conſequences 


of outlawry : 


For treaſon or 


fclony. 


For an inferior 


offence. 


Goods forfeit- 


ed from the 


time of iſſuing 


e exigent, 


Lands forfeited 
from thetime o 


the outlawry. 


having day of teſte and return as the writ of exigent ſhall have, directed 
and delivered of record to the ſheriff where the defendant dwells; which 
writ of proclamation ſhall contain the effect of the action: And the ſheriff 
ſhall make one proclamation in the open caurt, and another at the general 
quarter ſeſſions where the defendant dwells, and another a month at leaſt he. 
fore the quinto exaclus, by virtue of the ſaid writ of exigent, at or near the 
molt uſual door of the church or chapel where the defendant ſhall be dwel- 
ling at the time of the exigent awarded, upon a ſunday immediately after 


divine ſervice. 11 FJ. I. c. 8. 


24. If there are two coroners in a county, or more, one may execute the 
writ, as in caſe of an exigent, but the return muſt be in the name of the co- 
roners. 2 H. H. 56. 

And the return of the outlawry muſt be certain: It muſt ſhew where the 
county court was held, and in what county; and muſt return the day, and 
year of the king to every exactus. 2 H. H. 203. 

And alſo the ſheriff's name and office muſt be ſubſcribed to the return of 
the exigent. 2 H. H. 204. 

25. It is faid, that the juſtices in ſeſſions cannot iſſue a capias utlagatum, 
but muſt return the record of the outlawry into the king's bench, and there 
proceſs of capias utlagatum ſhall iſſue. 2 H. H. 52. 

But in TJ. 10 J. The opinion of all the court of common pleas was, that 
if one be outlawed before the juſtices of the peace on an indictment of felony, 
they may award a capias utlagatum; and ſo was the opinion of Periam chief 
baron, and all the court of the exchequer.: for they that have power to award 
| proceſs of outlawry, have alſo power to award a capias utlagatum, as incident 
to their authority and juriſdiction. 12 O. 103. 

26. If a perſon be outlawed at the ſuit of one man, all men ſhall take ad- 
vantage of this perſonal diſability. 1 1ſt. 128. | 

But ſuch diſability abateth not the writ, but only diſableth the plaintiff, 
until he obtain a charter of pardon. 1 Inſt. 128. 

27. Upon outlawry in treaſon or felony, the offender ſhall loſe and forfeit 
as much as if he had appeared, and judgment had been given againſt him, 
as long as the outlawry 1s in force. 2 Haw. 446. 

28. But the outlawry for a miſdemeanor, doth not inure as a conviction 
for the offence, as it doth in caſes of treaſon and felony; but as a convicti- 
on of the contempt for not anſwering, which contempt is therefore puriſh- 
ed, not by fine as a conviction for the offence, but by forfeiture of goods 
and chattels for the contempt. K. and Tippin, 1 W. 2 Salk. 494. 

29. The very iſſuing of the exigent, in caſe of treaſon or felony, gives to 
the king the forfeiture of the goods of the party, from the time of the teſte 
of the writ of exigent: and the forfeiture by the exigent awarded ſtands, 
altho' the indictment be quaſhed, until there be a judgment of reverſal on a 
writ of error; becauſe the king's title being of record, muſt be avoided by 
a record. 2 H. H. 204, 205. | 

30. And as the award of the exigent gives the forfeiture of the goods, ſo 
' the outlawry gives the forfeiture or loſs of the lands of the party outlawed, 


to wit, in caſe of outlawry of treaſon his lands are forfeited to the king, of 
whom- 
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whomſoever they are held; and in caſe of outlawry of felony, to the lord by 
eſcheat, of whom they are immediately holden. 2 H. H. 206. 

31. But it muſt be remembred, that the bare judgment of outlawry by But the out- 
the coroner, without the return thereof of record, is no attainder, nor gives H muſt be 
any eſcheat; but it muſt be returned by the ſheriff, with the writ of exigi fa- * 
cias, and the return indorſed. 2 H. H. 206. Or elſe it muſt be removed by 
certiorari: for the judgment given by the coroner in the county court is not 
matter of record, that court not being a court of record. 1 I. 288. 

2. And by the outlawry all perſonal chattels are veſted in the king by for- Andafier inqui 
feiture; but real chattels, or freehold eſtates are not veſted in the king, till tion found. 


after inquiſition found. 3 Salk. 262. 

In ancient times no man could have been outlawed but for felony, the Whether it is 
puniſhment whereof was death; and upon this account, an outlawed man _ 3 Kill 
was called 2woolfeſbead, becauſe he might be put to death by any man, as a utlaw. 
wolf that hateful beaft might. But in the beginning of the reign of K. Ed. 

it was reſolved by the judges, for avoiding of inhumanity, and. of effu- 
* of chriſtian blood, that it ſhould not be lawful for any man but the 
ſheriff, having lawful warrant, to put to death any man outlawed, tho' it 
were for felony ; and if he did, he ſhould undergo ſuch pain of death, as if 
he had killed any other man: And fo the law continueth to this day. x: 
Inſt. 28. | 
1 If a man be indicted before juſtices of the peace, and thereupon out- Judges of aſſiae 
hwed, and is taken and committed to priſon, the juſtices of gaol delivery — Kar plc 


may award execution of this priſoner; for they are conſtituted to deliver the ſons outlawed 
be fore juſtices 


gaol. 4 Inſt. 166, Hale's Pl. 158, 2 HH. 35; of the pc ace 


35. Where clergy is allowable, it ſhall be as much allowed to one who Clergy in cafes: 
is outlawed, as to one who is convicted by verdict. or confeſſion. 2 Haw. f outlawry. 
343- 

But a ſtatute taking the benefit. of clergy from thoſe who ſhall be found 
guilty, doth not thereby take it from thoſe. who are outlawed. 2 Haw. 
343. 

But by the 4.& 4 W. c. g. /. 2. F any perſon be indicted of any offence, 
for which, By any former ſtatute, he is excluded from clergy, upon conviction; 
if he ſball be outlawed thereupon, he ſhall not have his clergy. | 


By any former ſtatute] Hereby it appears, that this extends not to offences 
made felonies by ſtatutes ſubſequent to this ſtatute. 2 Haw. 348. 

36. Where a perſon is outlawed, the defendant may ſhew all the matter Perſon onthiw- 
and outlawry returned of record, and demand judgment if he ſhall be an- plaintifl. Ha 
lwered, becauſe he is out of the law, to ſue an action during the time that he 
% outlawed: 1. Inst. 128. 

3). It ſeems to be a good challenge of a juror, that he is outlawed, either Cannot be a 
for a criminal matter, or as ſome ſay, in a perſonal action; but not a prin- Juror. 
cpal challenge, but only to the favour, unleſs the record of the outlawry be 
produced. 2 Haw. 215, 417: 

38. But it ſeems clear, that outlawry in a perſonal action is not a good ex- May be a wit. 
ception againſt a witneſs, as it is againſt a juror. 2 Haw. 443. ET 
” An outlawed perſon may make a will, and have executors or admini- _ 


ftrators: Cyo. El. 5 5 
* And 


— 


And an executor may reverſe the outlawry of the teſtator, where he was 
not lawfully outlawed. 1 Leon. 325. 
Reverſing out- 40. Outlawry may be reverſed ſeveral ways; as by procuring a Superſe. 
2 deas and delivering it to the ſheriff before the guinto exaftus, or by ſhewin 
any matter apparent on record which makes the outlawry erroneous, as the 
want of an original, or the omiſſion of proceſs, or want of form in a vrit of 
proclamation, or a return by a perſon appearing not to be ſheriff, or x 
variance between the original and exigent or other proceſs, or by a miſno- 
mer, or want of addition. 2 Haw. c. 50. | 
Tn what caſethe 41. And upon a writ of error upon an outlawry in felony, the party out. 
party mult a, law ed muſt render himſelf in cuſtody, and pray the allowance of the writ of 
> reverſe it, error in perſon: and if the outlawry be reverſed, he ſhall be put to anſwer 
the indictment. 2 H. H. 209. 
But by the 4 & 5 . c. 18. one outlawed, except for treaſon or felony, 
need not appear in perſon to reverſe an outlawry, but by an attorney. 2 


Salk. 496. | 
Other kinds of 42. There is another kind of proceſs out of a court of record, againſt 
proceſs. offenders, called attachment, which is generally for contempt; which belongs 


to title Attachment. | 
The proceſs againſt jurors, may be ſeen in the title Jury. 
And the proceſs againſt witneſſes, in title E vidente. 


Forms of proceſs ; and firſt of a Venire. 


| EORGE the third, by the grace of God, of Great Britain, France, 

and Ireland, king, defender of the faith, and ſo forth, To the ſheriff f 
the county of- greeting. Me command you, that you omit not, by rea- 
ſon of any liberty in your bailtwick, but that you cauſe A. O. ofc in your 
ſaid county, yeoman, to come before our juſtices aſſigned to keep cur peace, and 
alſo to hear and determine divers felonies, treſpaſſes, and other miſdemeanrs 
in the ſaid county committed, at in your ſaid county, on the 
day of- next enſuing, to anſwer unto us upon certain articles preſented 
againſt him the ſard A. O. And have you there then this precept. Wiineſs 
J. P. and K. P. at the- day of- in the —year of our 


FeIgnh. 


And upon this venzre, if the defendant be returned ſufficient, and maketh 
default, then a diſtringas ſhall be awarded, and fo the ſame proceſs infinite, 
until he come in: But if a zibil habet be returned at the firſt, then after 
- _ e, there ſhall go out a capias, alias, pluries, and exigent. Dalt. 
Ser. 160. d 


Form of a 4iſtringas. 


'S EORGE whe third, by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, and ſa forth. To the fberif 
of the county of greeting. We command you, that you omit not, by rea- 
Jon of any liberty in your bailiwick, but that you enter the fame, and diſtrain 


A. O 


th 


un, 


Pꝛotels. 


A. 0. ———n your county, yeoman, by all bis lands and tenements, &c. 
and that you anſwer for the iſſues thereof, &c. and that you bave his body be- 
fore our juſtices aſſigned [and ſo on, as before in the venre.] 


But if a nibil (as hath been ſaid) be returned at firſt upon the venire faci- 
15; then a capias ſhall iſſue, thus: 


E ORG E the third, by the Fa of God, of Great Britain, France, 


and Ireland, king, defender of the faith, and ſo forth: To the ſheriff 


of the county of —— greeting. We command you, that you omit not, by rea- 
fon of any liberty in your batltwick, but that you enter the ſame, and take A. 
0. /i your county, yeoman, if he ſhall be found in your bailiwick, and 
him cauſe to be ſafely kept; ſo that you have his body before our Juſtices aſſigned 
tn keep our peace, and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, at in your county, on 
the day of — next enſuing, to anſwer unto us concerning divers treſ- 
paſſes, contempts, and offences, of which he is tndifted, And have you there 
then this writ. Witneſs J. P. and K. P. a the day o inthe 
——year of our reign. 

At which day A. S. knight, ſheriff of the county aforeſaid, returned that he 
10 rw found in his bailiwick, and he did not come. Therefore it is commanded 
as before. 


Note; The cauſe why the entry is made, and he did not come, is, becauſe 
the party may appear voluntarily, and ſo avoid the attachment or arreſting 
of his body, 


The Alias Capias. 


EO RGE To the ſberiff- We command you, as we before 
commanded, that you omit not (as before.) 
At which day (as before); and he did not come. Therefore it 1s com- 
nanded to the ſheriff} as it hath been of ten commanded, &c. 


The Pluries Capras. 
EOR G E, &c. To the ſheriff, Sc. We command you, as we have 


often commanded you, that you omit not (as before.) 
At which day A. S. Ruigbt, the ſheriff aforeſaid, returned, that the afore- 
ſaid A. O. is not found in his bailiwick, and he did not come. Therefore it is 
commanded, that you cauſe to be demanded, &c. 


The Exigent. 


EORGE, Sc. To the ſheriff, Sc. greeting. We command you, 
J that you cauſe A. O. of: in your county, yeoman, to be demanded, 
until, by the law and cuſtom of our kingdom of Ireland, he be outlawed, if 


4 he 
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be ſlall not appear ; and if be ſhall appear, that then you take him, and cauſe 
him to be ſafely kept, ſo that you have his body before our juſtices aſſigned 75 
keep our peace, and alſo to hear and determine divers felomes, treſpaſſes, and 
other miſdemeanors in your ſaid county committed, at the general quarter ſeſſun 
of the peace of your county next after the feaſt of- next enſuing to be hel] 
where/oever in the ſame county it ſhall happen to be holden, to anſwer unto ut 
of divers treſpaſſes, contempts, and offences, of which he is indifted. Aud 
have you there then this writ. Witneſs Sir J. P. baronet, at in the 
aid county, the day off in the——year of our reign. 

At which day A. S. knight, ſheriff of the county aforeſaid returned, that 
at the county holden at the day of- in the -year of the reign 
of our lord the king that nom is, and ſo at four other counties then next follow. 
ing, there holden, the aforeſaid A. O. was demanded, and did not appear. 
Therefore by the judgment of the coroner of our ſaid lord the king, in the coun- 
ty aforeſaid, he was outlawed, | 


iN 


The Capias Utlagatum. 


EORGE, Sc. To the ſheriff, Sc. greeting. We command you, that 
J you omit not, by reaſon of any liberty in your county, but that you tale 
A. O. late of- in your county, labourer, if he ſhall be found within your 
county, and him cauſe ſafely to be kept, ſo that you have his body before the keep- 
ers of our peace and our juſtices aſſigned to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in your county committed, at the—— 
day of- to ſtand right in our court before our juſtices aforeſaid, upon a cer- 
tain outlawry againſt him the ſaid A. O. promulged, at our ſuit, for certain 
felonies (or treſpaſſes) whereof he was convicted the——day of- Aud 
have you then there this writ. Witneſs, Se. 


Publick YMozthip, 


Impugners of 1. IMpugners of the book of common prayer, of the 39 articles, of the 
-_ ou of the rites and ceremonies. of the church of of the epiſcopal go- 
hl vernment of the church, or of the form of ordering and conſecrating arch- 
biſhops and biſhops, ſhall be 77/0 fafo excommunicated, and not reſtored 

but upon repentance, and publick recantation. Can. 3, 4, 5: 
Speaking irre-. 2. If any perſon ſhall ſpeak unreverently of the ſacrament of the lord's 
ee the ſupper, he ſhall ſuffer impriſonment, and make fine and ranſom at the king's 
will. And three juſtices (1 Q.) may take information by the oaths of two 
witneſſes ; and afterwards, at the ſeſſions, may inquire thereof by the oaths 
of 12 men upon indictment. And they ſhall, at the ſeſſions where the of- 
fender ſhall be indicted, direct a writ to the biſhop to appear by himſelf or 
deputy at the trial. But no perſon ſhall be moleſted, but within three 

months after the offence committed. En. ft. 1 Ed. 6. c. 1. 
Penalty of 12d. 3. All perſons, having no lawful or reaſonable excuſe to be abſent, 
1 4 "0 ſhall reſort to their pariſh church or chappel, or upon reaſonable let there. 


church, of, to ſome uſual place where divine ſervice ſhall be performed, ccc 
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to the liturgy and practice of the church of Ireland, upon every ſunday 
and holiday; on pain of puniſhment by the cenſures of the church, or of 
forfeiting 124. for every offence to the poor, to be levied by the church- 
wardens by diſtreſs. 2 El. c. 2. J. 14. 24. Except diſſenters qualified 
by the act of toleration. 6 G. 1. c. 5. 
And he who is abſent from his own pariſh church ſhall be put to prove 
where he went to church. 1 Haw. 1g. 
And any juſtice of the peace, on proof unto him made (in one month 
after default in coming to church on /ſundays) by confeſſion, or oath of wit- 
neſs, may call the party before him and if he ſhall not make a ſufficient 
excuſe, and due proof thereof, to the juſtice's ſatisfaction, ſuch juſtice may 
give warrant to the churchwarden to levy 12 d. to the uſe of the poor, by 
diſtreſs. For want of diſtreſs, commitment till paid. Eu. B. 3 J. c. 4. 
27, 28. | | 
/ 7 Every perſon above the age of 16 years, who ſhall not repair to ſome Penalty of 
church, chapel, or uſual place of common prayer, being convicted thereof 8 8 
before the judges of aſſize, or juſtices in ſeſſions, ſhall forfeit 207. a month, — is charch. 
one third to the King, one third to the maintenance of the poor of the pa- 
riſh, and of the houſes of correction, and of impotent and maimed ſoldiers, 
as the lord treaſurer, chancellor, and chief baron of the exchequer ſhall 
order, and one third to him who ſhall ſue in any court of record. If not 
paid in three months after judgment, he ſhall be impriſoned till he pay or 
conform himſelf to go to church. Eu. f. 23 El. c. 1. h. 5, 8, 11. & 
20 Kc. 6. J. 7. | 
And this penalty of 20 J. a month diſpenſeth not with the forfeiture of 
12 d. a Sunday; for both may well ſtand together; and the 12 d. is iin- 
mediately forfeited upon the abſence of each particular day. 1 Haw. 13. 
And every offender in not repairing to divine ſervice, having been once 
convicted (and not conforming) ſhall pay 20 J. a month into the exchequer, 
in the term of Eaſter or Michaelmas which ſhall be next after ſuch convic- 
tion; and alſo ſhall, without any other indictment or conviction, for every 
month after ſuch conviction, ſo long as he ſhall not conform, pay into the 
exchequer in every Eaſter and Michaelmas term, as much as ſhall then re- 
main unpaid, after ſuch rate of 20 J. a month: and if default ſhall be made 
in any part of ſuch payment, the king may by proceſs out of the exche- 
quer, ſeize all the goods, and two parts of the land, of ſuch offender. 
e 6. 3, d „ 6. K 3 J „ 47% 8, 0 
Or the king may refuſe the 20 J. a month, tho? it be duly tendered, and 
ſeize two parts of the lands at his option. Eu. fl. 3 J. c. 4. / II. 
But copyhold lands are not within theſe ſtatutes, in reſpect of the 
prejudice which would accrue to the lord, by the loſs of his ſervices. 1 
Haw. 14. | | 1 hy 
And 1 perſon who ſhall uſually on Sundays have in his houſe divine 
ſervice as eſtabliſhed by law, and be thereat himſelf uſually preſent, and 
ſhall four times a year go to the pariſh church or other common church E. 
—_ ſhall not incur any penalty for not repairing to church. Eu. ff. 
AE £32, 
And this a0 ſhall not extend to qualified proteſtant diſſenters. 6 G. 
1. e. 5. | 
| 4 H 2 5 Every 
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Penalty for 
narbouring a 
reculſant. 


Recuſant diſ- 
abled as to ot - 
tices. 


Recuſant con- 
forming. 


Publick wor- 
{hip in the na- 
vy. 


Qualification 
ot lecturers. 


Diſturbers of 
publick wor- 
ip. 


Publick Moechip. 


5. Every perſon who ſhall retain in his ſervice, or ſhall relieve, keep, or 
harbour in his houſe any ſervant, ſojourner, or ſtranger, who ſhall not re. 
pair to church, but ſhall forbear for a month together, not having reaſyng. 
ble excuſe, ſhall forfeit 10 J. for every month he ſhall continue in his houſe 
ſuch perſon ſo forbearing. And the juſtices in ſeſſions may determine the 
ſame. In. f. 3. J. c. 4. J. 32, 33s 36 

6. No recuſant convict ſhall practiſe law or phyſick, nor (Fall be judge 
or miniſter of any court, or bear any military office by land or ſea; and 
ſhall forfeit for every offence 100 J. And ſhall alſo be diſabled to be execu- 
tor, adminiſtrator, or guardian. En. ft. 3 J. c. 5. / 8, 22. 

7. A recuſant conforming himfelf ſhall be diſcharged of all penalties, 
which he might otherwiſe fuſtain by reaſon of his recuſancy. 1 J. 

5 | 

1 commanders, captains, and officers at ſea, ſhall cauſe. the pub. 
lick worſhip of almighty God, according to the liturgy of the church 
of Eygland, to be performed in their reſpective ſhips : And prayers and 
preachings by the chaplains ſhall be performed diligently. Br. fl. 22 C 
2. 6. 33. art. t. 

9. No perſon ſhall be received as a lecturer, or allowed to preach or read 
any lecture or ſermon, without licence from the biſhop, and aſſenting to the 
39 articles, and reading the common prayer before his firſt ſermon, and on 
the firſt lecture day of every month: on pain of three months impriſonment, 
for every offence, by two juſtices of the peace on certificate from the bi- 
ſhop of the offence committed. 17 & 18 C. 2. 6. / 17, 18, 19. 

10. By the En. /t. 1 Mar. ſeſſ. 2. c. 3. If any perſon ſhall diſturb : 
preacher in his ſermon by word or deed, he ſhall be apprehended and carried 
before a juſtice of the peace,, who ſhall commit him to ſafe cuſtody, and 
within ſix days, he and another juſtice ſhall examine the fact, and if they 
find him guilty by two witneſſes, or confeſſion, they ſhall commit him to 
gaol for three months, and further to the next ſeſſions; and. if at the ſeſſions 
he repents, and is reconciled, he ſhall be diſcharged on finding ſureties for 
his good behaviour for a year; if not, he ſhall be continued in gaol till he 


does; ſaving the eccleſiaſtical juriſdiction; and he ſhall not be puniſhed both 


Ways, | 

And this ſtatute, tho' made in queen Mary's reign, extendeth to the di- 
vine ſervice now eſtabliſhed. Gibſ. 372. 

And by the 6 G. 1. c. 5. /. 12. If any perſon ſhall willingly and of 
purpoſe, come into any church, chapel, or other congregation permitted by 
the act of toleration, and diſquiet or diſturb the ſame, or miſuſe any preach- 
er or teacher; he ſhall on proof thereof before one juſtice, by two witnell 
es, find two ſureties to be bound by recognizance in 50 1 and in default 
thereof ſhall be committed till the next ſeſſions, and on conviction there of 
the ſaid offence, he ſhall forfeit to the king 20 J. 


But it ſhall be lawful for all men, as well in churches, chapels, oratories, 


e other places, to uſe openly any pſalins or prayer taken, out of the bible, at 
any due time, not letting or omitting chereby the ſervice. En. f. 2 & 3 
„ 


And 
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And the court of king's bench refuſed to grant a certiorari, to remove an 
indictment at the ſeſſions, for a perſon not behaving himſelf modeſtly and 
reverently at the church, during divine ſervice; which altho* puniſhable by 
eccleſiaſtical cenſures, yet the court conceived it a proper cauſe within cog- 
nizance of the juſtices of the peace. 1 Keb. 491. And this was before the 
abovementioned ſtatute of the 6 G. 1. c. 5. 

11. No clergyman ſhall be arreſted in any church or churchyard, whilſt Atreſting 
he attends to divine ſervice; on pain of the impriſonment of the offender, NS Ke 
and ranſom at the king's will, and gree to the party arreſted. 50 Ed. 3. C. ſervice. 


8 
But the arreſt notwithſtanding, if not on a Sunday, is good in law. Mat- 


fon, c. 34. 


Putveyoꝛs. 


. Ntiently the king' court was ſupplied with neceſſaries from the an- Abuſes of pur- 
tient demeſnes of the crown; and in reſpect thereof, the tenants 

of thoſe lands had many privileges, which they ſtill enjoy: but this method 

being found to be troubleſome and inconvenient, was by degrees diſuſ- 

ed; and afterwards the king was wont to appoint certain officers to 

buy-in proviſions for his houſhold, who were called purveyors, and claim- 

ed many privileges by the prerogative of the crown. 2 Inſt. 542. 1 

Haw. 114. 

2. The ſeveral laws which reſtrained the exorbitancies of theſe purveyors, purvevance 
make up a pretty large title in the old books; but theſe laws proving inef- en away: 
fectual to remedy the evil complained of, at length by the ftatute of the 
12 C 2. c. 24. purveyance was entirely taken away: by which it is enact- 
ech that no ſum of money, or other thing, ſhall be taken for any proviſion, 
carriages, or purveyance for the king. 

And that no perfon, under colour of purveyance, ſhall take any timber, 
fuel, cattle, corn, grain, malt, hay, ftraw, victual, cart, carriage, or 
other thing, without conſent of the owner ; nor ſhall require any to 
furniſh any horſes, oxen, or other cattle, carts, ploughs, wains, or other 
carriages, for the uſe of the king, or his houſhold, without the owner's 
conſent : 

On pain of being committed to gaol, by a juſtice of the peace and the 
conſtable, until the next ſeſſions, to be there indicted ; and alſo of paying 
to the party treble damages, and treble coſts, on an action at law. 


Nuakers, 


O far as quakers are concerned in the act of toleration, amongſt other 
proteſtant diſſenters, ſee title Diſſenters. | 
For quakers oaths, ſec title Gaths. 


514 Rape. 


I. What it is. 

II. Evidence on an idiftment of rape. 
III. Puniſhment of rape. 

IV. Principal and acceſſary. 


I. what it is. 


APE is when a man hath carnal knowledge of a woman, by force, 


and againſt her will. 2 Inſt. 180. 1 Haw. 108. 
2 Alſo, if any perſon ſhall unlawfully and carnally know, and abuſe 


Rape, what. I. 


Child under 


len. any woman child, under the age of ten years, whether with her conſent or 
againſt it, he ſhall be guilty of felony without benefit of clergy. 18 E 
b 5 
— at The offence of rape is no way mitigated, by ſhewing that the woman 
at laſt yielded to the violence, if ſuch her conſent was forced by fear of 
death, or of dureſs. 1 Haw. 108. 
— a 4. Alſo, it is not a ſufficient excuſe in the raviſher, to prove that the 
{trumpet, woman is a common ſtrumpet ; for ſhe is ſtill under the protection of the 


law, and may not be forced. 1 Haw. 108. 
Confenting af- g. Nor is it any excuſe, that ſhe conſented after the fact. 1 Hay, 
„ 

And by the 6 R. 2. c. 6. When any woman is raviſhed, and afterwards 
doth conſent to the raviſher ; they ſhall both of them be diſabled to have 
any inheritance, dower, or. joint feoffment, but the next of blood ſhall en- 
ter. And the next of kin to the woman raviſhed may have an appeal a- 
gainſt the raviſher, notwithſtanding ſuch conſent ; and the defendant ſhall 
no be received to wage battle. | 

Woman ra- 6. It is faid by Mr. Dalton, that if a woman at the time of the ſuppoſed 

= rape do conceive with child by the raviſher, this is no rape ; (for he ſays) a 
woman cannot conceive except ſhe doth conſent. And this he hath from 

Stamford and Britton, and Finch, Dalt. c. 160. 

But Mr, Hawk's obſerves, that this opinion ſeems very queſtionable not 
only becauſe the previous violence is no way extenuated by ſuch a ſubſequent 
conſent ; but alſo, becauſe if it were neceſſary to ſhew, that the woman did 
not conceive, the offender could not be tried till ſuch time as it might appear 
whether ſhe did or not; and likewiſe becauſe the philoſophy of this notion 
may be very well doubted of. 1 Haw. 108. 

And L. Hale ſays, this opinion in Dalton ſeems to be no law. 1 H. H 


731. | 
IT. Evidence on an indiftment of rape. 


The woman's 1, The party raviſhed may give evidence on oath, and is in law a com- 
dak. petent witneſs; but the credibility of her teſtimony, and how far forth 
ſhe is to be believed muſt be left to the jury, and is more or leſs credible 
according to the circumſtances of fact that concur in that teſtimony. 1 V. 


2 For 


Rape, 6 I 5 
>. For inſtance, if the witneſs be of good fame; if ſhe preſently diſco- Circumſtances 
vered the offence, and made purſuit after the offender ; ſhewed circum- i favour of it. 
ſtances and ſigns of the injury, whereof many are of that nature, that on- 

y women are the moſt proper examiners and inſpectors; if the place, where- 

in the fact was done, was remote from people, inhabitants, or paſſengers; if 
the offender fled for it: theſe, and the like, are concurring evidences to 

;ve greater probability to her teſtimony, when proved by others as well as 

her fel. 1-2, . 933 

But on the other fide, if ſhe concealed the injury for any conſiderable Circumſtances 

time, after ſhe had opportunity to complain; if the place, where the fact in favour of 
was ſuppoſed to be committed, were near to inhabitants or common recourſe 4 
or paſlage of paſſengers, and ſhe made no outcry when the fact was ſuppoſ- 
ed to be done, when and where it is probable ſhe might be heard by others; 
or if a man prove himſelf to be in another place, or in other company, at 
the time ſhe charges him with the fact; or if ſhe is wrong in the deſcription 
of the place, or ſwears the fact to be done in a place where it was impoſſi- 
ble the man could have acceſs to her at that time, as if the room was locked 
up, and the key in the cuſtody of another perſon : theſe and the like circum- 
ſtances carry a ſtrong preſumption, that her teſtimony is falſe or feigned. 
1. H. H. 633. Read. Rape. 

4. Upon the whole; rape, it is true, is a moſt deteſtable crime, and Caution. 
therefore ought ſeverely and impartially to be puniſhed with death : but it 
muſt be remembred, that it is an accuſation eaſily to be made, and hard to 
be proved, and harder to be defended by the party accuſed, tho' never fo 
innocent: therefore a wiſe jury will be cautious upon trials of offences of 
this nature, that they be not ſo much tranſported with indignation at the 
heinouſneſs of the offence, as to be over haſtily carried to the conviction of 
the perſon accuſed thereof, by the confident teſtimony, ſometimes, of ma- 
licious and falſe witneſſes, 1 H. H. 635, 636. 


L. Puniſhment of rape. 


r. Of old time rape was felony, for which the offender was to ſuffer Felony withour 
death: afterwards the offence was made leſſer, and the puniſhment p. 
changed from death to the loſs of thoſe members whereby he offended ; 
that is to ſay, it was changed to caſtration and loſs of his eyes, unleſs 
ſhe that was raviſhed, before judgment, demanded him for her huſband. 

2 Inſt. 180. | | | 

Then by the ſtatute of the 3 Ed. 1. c. 13. It was made a treſpaſs, ſub- 


ecting the offender to two years impriſonment, and a fine, at the king's 


will; and it was again made felony by the 13 Ed. 1. c. 34. and at laſt 
by the 9 Aun. c. 6. was excluded from the benefit of clergy. 

2. And no charter of pardon ſhall be allowed for rape, unleſs the rape Pardon. 
be ſpecified therein. 13 R. 2. ft. 2. c. 1. | 

And all rapes are excepted out of the general pardon, of the 20 GC. 


2, C. 52. | 
IJ. Prin- 
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Perſons pre- 


ſent andaiding, commit a rape, may be indicted as principal offenders, whether they be 


arc principals. 


Not preſent, 
acceſſarics. 


WIat it is. 


In what caſes 
it may be 
taken, 


Rape, 


IV. Principal and acceſſary. 
1. Mr Hawkins ſays, all who are preſent, and actually aſſiſt a man ta 


men or women, 1 aw. 108. | 
And, ſo one woman may be a principal to the raviſhment of another 


2. And L. Hale ſays, that the principals in rape are ouſted of clergy 
whether they be principals in the firſt degree, to wit, he that commit. 
ted the fact; or principals in the fecond degree, to wit, preſent, aiding, 
and abetting : but acceſſaries, before and after, have their clergy. 1. x 


H. 633. 


Indictment for a rape. 


Dublin. HE jurors for our lord the king upon their oath preſent, that 

T A. O. late of in the county of — yeoman, 
not having God before his eyes, but being moved and ſeduced by the inftigati- 
on of the devil, on the day of — — in the year of the 
reign of ————— with force and arms, at in the county aforeſaid, 
in and upon one A. I. ſpinſter, in the peace of God and of our ſaid hd the 


king then and there being, 3 and feloniouſly did make an aſſault, and 


her the ſaid A. I. againſt the will of her the ſaid A. I. then and there fel. 
niouſly did raviſh and carnally know ; againſt the peace of our ſaid lord th: 
king, and againſt the form of the ſtatute in ſuch caſe made and provided 


Recognizance, 


I. Recognizance is a bond of record, teſtifying the recognizor to owe 

A a certain ſum of money to ſome other ; and the acknowledging of 
the ſame is to remain of record; and none can take it but only a judge or 
officer of record. Dalt. c. 168. 

2. And theſe recognizances, in ſome caſes the juſtices of the peace are 
enabled to take by the expreſs words of certain ſtatutes :; but in other caſes 
(as for the peace, and good behaviour, and the like) it is rather in congru- 
ity, and by reaſonable intendment of law, than by any expreſs authority 
given them, either by their commiſſion, or by the ſtatute law. Crom. 125 
Dalt. c. 168. 

But whereſoever any ſtatute giveth them power to take a bond of an) 
man, or to bind ever any man to appear at the aſſizes or ſeſſions, or to take 


ſureties for any matter or cauſe, they may take a recognizance. Yea, 


whereſoever they have authority given them to cauſe a man to do a thing, 
there it ſeemeth they have in congruity power given them to bind the par- 
ty by recognizance to do it: and if the party ſhall refuſe to be bound, the 
juſtice may ſend him to gaol. Dalt. c. 168. 


But 


gaol delivery. 


But he can take no reeognizance but only of ſuch matters as concern 
his office : ape = he ** it ſeemeth to be N R 
Every obligation and recognizance, taken, by juſtices of the peace i 
mul be 45 17 lord the king ; on pain of * FM Fo of hoy. per- 9 
ſon that ſhall take it otherwiſe. Dali. c. 168, 4 + 
It muſt alſo contain the name, place of abode, and trade or calling, 
both of principal and ſureties, and the ſums in which they are bound. Bar.. 
Recog. l | 
And it is moſt commonly ſubject to a condition, which is either jndorſed, 
or under written, or contained within the body of it; upon the performance 
of which the recognizance ſhall be void. id. | : 

4. When the parties are to enter into recognizance, call them by- their Manner of tak- 

names thus: You A. B. acknowledge to owe to our ſovereign lord the d it. 
king, the ſum of —— And M1. D. acknowledge to owe to our ſo- 
« yereign lord the king, the ſum of to be levied of your reſpeCtive 
« goods and chattels, lands and tenements, for the uſe of our ſaid lord the 
« king, his heirs and ſucceſſors, if default ſhall be made in the condition 
following; that is to ſay, if you the ſaid A. B. ſhall make default in ap- 
„ pearing, Sc.“ But the parties need not to ſign it. id. 

And it 1s uſual for the juſtices to mark at the foot of the examination, 
A. B. in 401. to appear, &c. And from ſuch ſhort note to make out a re- 
cord afterwards. 7d. ; | | 

Yet the recognizance is a matter of record preſently, ſo foon as it is taken 
and acknowledged, altho' it be not made up. Dal. c. 168. 

Lord Coke (1 Iuſt. 260.) ſays, that a record is a memorial or remem- 
brance in rolls of ' parchment, &c. From whence it ſeemeth that a recogni- 
zance ought to be ingroſſed on parchment, perhaps for this reaſon, becauſe 

chment is more durable than paper; but ſince there is no law which pro- 
bits it to be ingroſſed on paper, it ſeemeth that if it ſhall be on paper only, 
and not on parchment, it 1s good 1n law. | 

And when it is made up, if the juſtice ſhall only ſubſcribe his name, with- 
out his ſeal to it, this is well enough; and that may be in either of theſe 
ſorts, acknowledged before me J. P. or only to ſubſcribe his name thus, 7. 

P. Dalt. c. 176. | 

5. The juſtices ſhall certify their recognizances for keeping the peace, to How ts br cer 
the next ſeiſions, that the party may be called; and if he make default, the tic. 
default hall be recorded, and the recognizance, with the record of the de- 
fault, ſhall be ſent and certified into the chancery, king's bench, or exche- 
quer. 3 H. 7. c. 1. IS: 54 | a 

But in caſes of felony, the recognizances are to be certified to the general 


6. H. 7 Aux.. Q, and Lord Drummond. Lord Drummond ſtood bound How diſcharc- 
by recognizance to appear in the court of king's bench the firſt day of the 4 
term; and Sir Sn Harcourt excuſing his non-appearance by reaſon of 
ſickneſs, moved that his recognizanee might be diſcharged, the attorney ge- 
eral having orders, and being in court confenting thereto. But Holt chief 
juſtice ſaid, notwithſtanding: ſuch conſent, my lord Drummond not ap- | 
pearmg in perſon, the court could not diſcharge the recog izance, but a 

| 4 I 11d, 
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Dublin. B E it remembred, that on the 


Retognizante. 


| faid, they could reſpite it till the next term ; which was done accordingly, 


11 Mod. 200. : 
E. 12 Ann. 9. and Ridpath. Ridpath entered into a recognizance with 


ſureties to appear the firſt day of the term to anſwer (generally), and in the 
mean time to be of the good behaviour, and rot to depart without leave of the 
court. An information was preferred againſt him by the attorney genera]: 
who, for ſome defect in the pleading, entered a nolle proſequi, and then ex. 
hibited a new information. The court was of opinion, that the recognizance 
extended to all crimes whatſoever that he ſhould be charged with ; and that 
if it ſhould have relation to any particular crime only, it muſt be mention- 
ed in the recognizance, which in this caſe is only 20 an/wer generally; that 
the inconvenience is not ſo great as is pretended, the bail in this caſe, being 
bound in a ſum certain, and not to and in the place of the principal, as 
in civil caſes; and that the nolle proſequi is neither a bar nor diſcharge, 
ro Med. 152. = 

H. 1 G. K. and Tomb. If a recognizance is eſtreated in the exchequer, 
becauſe not punctually complied with, yet if the party appears and takes 
his trial next ſeſſion, he- may compound for a very ſmall matter in the 
court of exchequer ; becauſe the effect, though not the exact form of 
the recognizance, is complied with. The judges of oyer and termi- 
ner are the proper judges, whether recognizances ought to be eſtreat- 
ed or ſpared; and it is for the advantage of publick juſtice, that they 
ſhould have ſuch power, if upon the circumſtances of the caſe they ſee 
fit. 10 Mod. 278. 

And by parity of reaſon it ſhould ſeem, that the = of the peace in 
the quarter-ſefſions ſhould have the like power in reſpect of offences cogni- 
zable there. | | 

The conditions of recognizances, in all the variety of caſes, are interſperſ- 
ed under their proper titles. | | 


Recognizance with ſureties 


day of — 1 the. 
— year of the reign of our lord George the third of 
Great Britain, France, and Ireland, king, defender sf the faith, and jo 


forth, A. O. of = ii the county aforeſaid, yeoman, and A. S. of 


in the county aforeſaid, taylor, and B. S. of in the. county 


aforeſaid, labourer, perſonally came before me J. P. eſquire, one of the juſtices 


of our ſaid lord the king, aſſigned to keep the: peace in the ſaid county, and 
acknowledged themſelves to owe to our ſaid lord the king; that is to ay, 
the ſaid A. O. the ſum of 201. and tbe ſad A. S. and B. S. each the ſum 


e 10l. ſeparately, of good and lawful money of Great Britain, to be made 


and levied of their goods and chattels, lands and tenements reſ; pecliveh, to the. | 
uſe of our ſaid lord the king, his heirs and ſucceſſors, if the ſaid A. O. 


A knowledged before me 5 


ſhall make. default in the condition hereon indorſed [or, here- under written.] 


Re- 


Recognizance, 


Recognizance without ſureties. 


* 


Dublin. E it remembred, that on the ——— day of — = is ol 

55 year of the reign of our lord George the third of 
Great Britain, France, and Ireland, king, defender of the faith, and fo 
forth, A. O. of in the ſaid county, yeoman, perſonally came before 
me J. P. eſquire, one of the juſtices of our ſaid lord the king, aſſigned to 
keep the ena in the ſaid county, and acknowledged himſelf to oe to our ſaid 
hrd the king, 101. of good and lawful money of Great Britain, t9 be made and 
levied of his goods and chattels, lands and tenements, to the uſe of our ſaid 
Ind the king, his heirs and ſucceſſors, if he the ſaid A. O. ſhall fail in 


the condition under written [or, indorſed]. 
* 


The condition of the abovewritten [or, within written recognizance is 
\ ſuch, that if the abovebound A. O. ſhall Then the ſaid re- 
cognixance to be void, or elſe remain in its force. 


Reſcue, 
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. JJ ESCOUS is an antient French word, coming from re/courrer, What is 
| that is recuperare, to recover; and ſignifies a forcible ſetting at li- reſcous. 


berty againſt law, a perſon arreſted by the proceſs or courſe of law. 1 
Inſt. 160. | 

1 ſeems that it is neceſſary, that the reſcuer ſhould have knowledge that 
the perſon is under arreſt for a criminal offence, if he be in the cuſtody of 
a private perſon ; but if he be in the cuſtody of an officer, there at his pe- 
ril he is to take notice of it. 2 HF. H. 606. | 

But it is ſaid, that to reſcue a felon taken on a general warrant, to anſwer 
what ſhall be objected againſt him, no cauſe being expreſſed in the warrant, 
is not felony, 1 H. H. 578. | | 

Nor unleſs a felony hath been really done. Hale's Pl. 116. 


2. Altho' a pri/on breaker may be arraigned for that offence, before he When it (hall 
be arraigned of the crime for which he was impriſoned ; yet he, who reſcues be tried. 


one impriſoned for felony, cannot, according to the better opinion, be ar- 
raigned for ſuch offence as for a felony, till the principal offender be attaint- 
ed; but he may be immediately proceeded againſt for a miſpriſion, if the 
king pleaſes. 2 Haw. 140. | LS BY | | 

And therefore if 'the principal die before the attainder, he ſhall be fined 
and impriſoned. © Hale's Pl. 116. I IS Tb 1 

Alſo, if the principal be found not guilty, or guilty of a crime not capi- 


tal, the reſcuer ought to be diſcharged of felony, but he may be fined for 


the miſdemeanor. - 1 HF. H. 598, 399. 


3. An indictment of ze/cous, muſt ſet forth the nature and cauſe of the Indid ment. 


impriſonment, and the ſpecial circumſtances of the fact in queſtion. 2 
Haw. 140, 
4-42 4. A 


Reſtitution. of ſtolen goods, 


PUILD are three means of reſtitution of goods, for 
L whom they were ſtolen; 1. By appeal of robbery 61 
the ſtatute of the 28 H. 8. c. 10. And, 3. By the courſ 
law. 1 H. H. 538. | 

1. Upon an appeal of robbery or larceny. If the party we 
upon, reſtitution of the goods contained in the appeal, w: 
the appellarit ; for it is one of the ends of that ſuit. 1 H. 

And hence it is, that if an appeal of felony or robber 
omit any of the goods ſtolen from him, they are forfeit : 
the king. 1 H. H. 538. 

And this appeal muſt be upon freſh ſuit; and though : 
was ſtrict herein, as to the time and manner of the purſuit 
ing of the felon, yet the law is now more liberal. 1 H. E 

For if the felon be taken by any others, as by the ſheriff, 
robbed come within a year after, and give notice of the felo 
appeal, this is a freſh ſuit, 1f he uſed his diligence ſhortly 
to have taken him. 1 H. H. 540. 

If a felon waive the goods ſtolen, without any purſuit 

are not in law waived, nor forfeit to the king or lore 
but if he waive them upon a purſuit of him, then they ar: 
and forfeit to the king or lord of the liberty. 1 H. H. 54 

And this forfeiture is not like a ſtray, where though the 
yet the patty who is the owner may retake them within th 
but here the true owner cannot feize his own goods, thoug 
within the year and day. 1 H. H. 541. 

But yet this is not an abſolute loſs of the owner's good 
expedient, ſettled by law, to drive the owner to convict 
ſecuting his appeal; and therefore if he make freſh ſuit, a 
appeal; and the felon be thereupon convict or attaint, and 
inquired and found, by verdict or inqueſt of office, he ſh: 
on of the goods ſo waived. 1 H. H. 541. 

2. By the flatute of the 28 H. 8. c. 10. Which ſtatute i 
law for reſtitution ; for before this ſtatute there was no ref 
* but only upon an appeal: Which ſaid ſtatute 

ows : •• J | 

If any felon go rob or take away any man's money or good 
indicted, and arraigned, and found guilty, or otherwiſe att 
of evidence. given by the party robbed, or owner of the mon 
any other by their procurement; then the party robbed, or ou 
Hall be wheres to ſuch his money or goods : and as well the j. 
livery, as other juftices before whom the felon ſhall be foun 
wiſe attainted, may award a writ of reſtitution, in like man 
were attainted on appeal. | 


Found guilty or otherwiſe attainted] By this it ſeems qu 
ther the party be intitled to reſtitution, upon the defendant 
in which caſe he is neither found guilty, nor otherwiſe attain 
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of goods, for the party from 
e ech * 4 By 
By the courſe of the common 


the party Were convict there- Reſlitution up- 
e appeal, was to be made to on an appeal. 
ſuit. 1 H H. 538. 

y or robbery, the appellant 

y are forfeit and confiſcate to 


and though antiently the law 
f the purſuit and apprehend- 
eral. 1 H. H. 540. © 

y the ſheriff, yet if the party 
ice of the felony, and enter his 
gence ſhortly after the felony 


any purſuit after him, thoſe 

e king or lord of a franchiſe; 

then they are waived in law, . 
1 H. H. 541. 

re though the lord may ſeize, 

em within the year and day; 

goods, though upon freſh ſuit 


owner's goods, but: rather an 
r to convict the felon by pro- 
freſh ſuit, and proſecute his 
 attaint, and the freſh ſuit be 
office, he ſhall have reſtituti-- 


hich ſtatute introduced a new Reſtitution ly 
"Fra. the ſtatute ot 
re was no reſtitution upon an 21 H. 8. 


l ſaid ſtatute enacteth as fol- 


money or goods, and thereof be 
otherwiſe attainted, by reaſon 
er of the money or goods, or by 
robbed, or owner of the goods, 
as well the juſtices of gaol de- 
ſhall be found guilty, or other- 
1, in like manner as if the felon 


s it ſeems queſtionable, whe- 
he defendant's ſtanding mute; 
herwiſe attainted. 2 H. H. 332. 
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Reſcue. 


Or otherwiſe attainted] If the owner prefers a bill of indictment, which 
is found, and the, felon flies, and is outlawed, the owner ſhall have regj. 
tution; for he gave evidence upon the indictment, which though it be not 
a conviction, is the ground of the outlawry, which is an attainder, , 


H. 545. | 


The party robbed, or owner] Therefore if the ſervant be robbed of the 
maſter's money, or his ſervant by his procurement, give evidence, and con. 
vict the felon, the maſter ſhall have a writ of reſtitution, if it appear upon 
the indictment and evidence, that it was the maſter's money; for the ſta 
tute gives reſtitution to the party robbed, or owner. 1 H. H. 542. 


Or owner] If the teſtator is robbed, and the thief is convict upon the 
procurement of the executor ; ſuch executor ſhall have reſtitution for this 
being a beneficial law, ought to be conſtrued beneficially, ſo as to extend 
to executors and adminiſtrators. 3 Inſt. 242. 


Shall be reftored] If goods be ſtolen, and not waived in flight, nor ſeized 
by the king's officers, or lord of the manor, nor ſold in open market, the 
owner may take them again, without any writ of reſtitution, or may bring 
his action for them; and this, although he doth not proſecute the offender, 
2 Haw. 168. Kewh. 48. | 

But otherwiſe, if the goods be waived by the felon in his flight, 
or in caſe they be not waived, yet if they be ſeized by the king's officers, 
or lord of the manor, as ſuſpecting them to be ftolen ; there the party 
ſhall not have reſtitution, unleſs the felon be convicted at his proſecution, 
2 Haw. 168. Kewh. 48. þ ho tt | | 
And in ſuch caſe, he ſhall have no more than what is mentioned in the 
indictment, though other goods were ſtolen at the ſame time; and the rea- 
fon is, becauſe by ſuch omiſſion, the offender might have eſcapeg. Kely 49. 
1H. H. 545. | | 


To fuch his money or goods] A man ſtole cattle, and fold them in open 
market; the ſheriff ſeized the thief and the money, and he was convicted 
and hanged at the proſecution of the owner of the cattle, and he had 
reſtitution of the money ; for though the ſtatute gives power to the juſtices 
to award reſtitution of the money or goods ftolen, and though the money in 
this caſe was. not ſtolen, yet == it did ariſe by ſtealing, it ſhall be 
within the equity, though not in the very words of the ſtatute. No 128. 

But it hath been a great queſtion, if goods be ſtolen, and by the thief 
{old in a market overt, whether the thief being convicted upon the evidence 
of the party robbed, he ſhall have reſtitution upon this ſtatute of the thing 
ſold or not, the buyer not being privy to the felony : But lord Hale ar- 
gues ſtrongly, that he ſhall have reſtitution, notwithſtanding the ſale in 
market overt of the goods ſtolen. 1. Becauſe this act was made to ef- 
courage perſons robbed, to purſue malefactors, and therefore oy have an 
aſſurance of reſtitution ; and it. would be ſmall encouragement if a thief by 


jalg in a market overt, which is every day almoſt in every ſhop in 2 
. thou! 


Belcue. 


ould elude it. 2. Becauſe the man that is robbed, is robbed againſt his 
will, and cannot help it; but the buyer af ſtolen goods may chuſe whether 
he will buy, or if he buy, may yet refuſe to buy, unleſs well ſecured of 
the property of the goods, or knowing the owner. 1 H. H. 542, 3, 4. 
» Haw. 170. Keilw. 48. | 


In like manner as if the felon were attainted on appeal) And yet, upon this 
ſtatute, if the offender be convict upon the evidence of the party robbed, 
or owner, he ſhall have reſtitution, though there were no freſh ſuit, or any 
inquiry by inqueſt touching the fame; and this is the conſtant practice, though 
in caſe of an appeal it be otherwiſe. 1 H. H. 545. 

Vet if it ſhall appear to the court, that the party hath been guilty of groſs 
negle& in proſecuting ; it ſeemeth that in ſuch caſe he ſhall not be intitled 
to reſtitution. 2 Haw. 171. | | 


3. By the courſe of the common law. If the owner takes his goods again of Reſtitution by 
the offender, to the intent to favour him, or maintain him, this is unlawful, the commen 


and puniſhable by fine and impriſonment ; but if he take them again with- — 
out any ſuch intent, it is no offence. 1 H. H. 546. 

But after the felon 1s convicted, it can be no colour of crime to take his 
goods again, where he finds them; becauſe he hath purſued the law upon 
him, and may have his writ of reſtitution, if he pleaſe. 1 H. H. 546: 


Riot, rout, and nnlalbful aſſembly. 


I. What is a riot, rout, or unlawful aſſembly. 5 
IT. How the ſame may be reſtrained by a private perſon. 
III. How by a conſtable, or other peace officer. 
IJ. How by one juſtice. 
V. How by two juſtices. | 

VI. How by proceſs out. of chancery.. 


I, What is. a riot, rout, or unlawful aſſembly. 


THEN t7hryee perſons or more ſball aſſemble themſelves. together, with, 
an intent mutually to aſſiſt one another, againſt any who ſhall oppoſe 

them, in the execution of ſome enterprize of a private nature, with force or 
Violence, againſt the peace, or to the manifeſt terror of the people,” whether 
the aft intended were of itſelf lawful or unlawful ; If they only meet to 
ſuch a purpoſe or intent, although they ſhall after depart of their own ac- 
cord, without doing any thing, this is an unlawful aſſembly. _ 
If after their firſt meeting, they ſhall move forward towards the execu- 
ton of any ſuch act, wha” hey put their intended purpoſe in executi- 


1 


on or not; this, according to the general opinion, Is a. tt e 
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And if they execute ſuch a thing in deed, then it is arim. (A) 1 Hoy 
153. Dalt. c. 136. 


Three perſons or more] And therefore if the jury do acquit all but tus, 
and find them guilty, the verdict is void, unleſs they be indicted gether 
with other rioters unknown, becauſe it finds them guilty of an off 
whereof it is impoſſible that they ſhould be guilty ; for there can be 50 
riot, where there are not more perſons than two. 2 Haw. 441. 

And infants under the age of diſcretion are not perſons within this deſerip. 
tion, puniſhable as rioters. 1 Haw. 159. 

Note; In 1 Haw. 156, 157, 158, the words more than three perſons ate 
three times over inſerted inſtead of three perſons or more; which is only re- 
marked as an inſtance, that in a variety of matter, it is impoſſible for the 
mind of man to be always equally attentive. 


Aſſemble themſelves together] It ſeems agreed, that if a number of per. 
ſons being met together at a fair, or market, or church-ifſe, or on any 
other lawful and innocent occaſion, happen on a ſudden quarrel to fall to- 
gether by the ears, they are not guilty of a riot, but of a ſudden affray 
only, of which none are guilty but thoſe who actually engage in it; be- 
cauſe the defign of their meeting was innocent and lawful, and the ſub- 
ſequent breach of the peace happened unexpectedly, without any previous 
intention concerning it: Yet it is ſaid, that if perſons innocently aſſembled 
together, do afterwards upon a diſpute happening to ariſe among them, 
form themſelves into parties, with promiſes of mutual aſſiſtance, and then 
make an affray, they are guilty of a riot ; becauſe upon their confederating 
together with an intention to break the peace, they may as properly be ſaid 
to be aſſembled together for that purpoſe from the time of ſuch confedera- 
cy, as if their firſt coming together had been on ſuch a deſign. 1 Haw. 156. 


In the execution of ſome enterprize of a private nature] It ſeems agreed, 
that the injury or grievance complained of, and intended to be revenged or 
remedied by ſuch an aſſembly, muſt relate to ſome private quarrel only; 
as the incloſing of lands, in which the inhabitants of a town claim a right 
of common, or gaining the poſſeſſion of tenements the title whereof is in 
diſpute, or ſuch like matters relating to the intereſt or diſputes of particu- 
lar perſons, and no way concerning the publick ; for wherever the intention 
of ſuch an aſſembly is to redreſs publick grievances, as to pull down all in- 
clofures in general, or reform rehgion, and the like, it is high treaſon, 1 


I 


Hau. 157. 


Againſt' the peare, or 1 terror ff the people] It ſeems to be clearly 
agreed, that in every riot t e ſome 
actual force or violence, or at leaſt of an apparent tendency thereto, as are 
naturally apt to ſtrike a terror mere e er the ſhew of armour, 
threatning ſpeeches, or turbulent geſtüres; for every ſuch offence muſt be 
laid to be done 20 the 70% the people; And from hence it mg 4 fol- 
lows, that aſſemblies at wakes, or other feſtival times, or meetings for ex- 
erciſe of common ſports or diverſions, as bull baiting, wreſtling, and ſuch 
Ike, are not riotous. 1 Haw. 157. oe 
\ nc 
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ere muſt be ſome ſuch circumſtances, either of 
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And from the ſame ground alſo it ſeems to follow, that it is poſſible for 
three perſons or more to aſſemble together with an intention to execute a 
wrongful act, and alſo actually to perform their intended enterprize, with- 
out being rioters ; as if a man aſſemble a meet company, to carry away 
a piece of timber or other thing, whereto he pretends a right, that can- 
not be carried without a great number, if the number be not more than are 
needful for ſuch purpoſe, although another man hath better right to the 
thing ſo carried away, and that this act be wrong and unlawful ; yet it is 
ol itſelf no riot, except there be withal threatening words uſed, or other 
diſturbance of the peace. Dalt. c. 137. 1 Haw. 157. g 

Much more may any perſon, in a peaceable manner, aſſemble a meet 
company, to do any lawful thing, or to remove or caſt down any common 
nuſance : Thus every private man, to whoſe houſe or land any nuſance ſhall 
be erected, made, or done, may in peaceable manner aſſemble a meet com- 
pany, with neceſlary tools, and may remove, pull, or caſt down ſuch nu- 
ſance, and that, before any prejudice received thereby; and for that pur- 
poſe, if need be, may alſo enter into the other man's ground. Thus a man 
erected a wear croſs a common river, where people have a common paſſage 
with their boats, and divers did aſſemble, with ſpades, crows of iron, and 
other things neceſſary to remove the ſaid wear, and make a trench in his 
land, that did erect the wear, to turn the water, fo as they might the bet- 
ter take up the ſaid wear, and they did remove the ſame nuſance; this was 
holden neither any forcible entry, nor yet any riot, Dalt. c. 137. 

But in the caſes aforeſaid, if in removing any ſuch nuſance, the perſons 
ſo aſſembled ſhall uſe any threatning words (as to ſay, they will do it, 
though they die for it, or ſuch like words) or ſhall uſe any other be 
haviour, in apparent diſturbance of the peace, then it ſeemeth to be 
riot; and therefore where there is cauſe to remove any ſuch nuſance, or to 
do any like act, it is the ſafeſt not to aſſemble any multitude of people, 
but only to ſend one or two perſons, or if a greater number, yet no more 
tha1 are needful, and only with meet tools, to remove, pull, or caſt down 
the ſame, and that ſuch perſons tend their buſineſs only, without difturb- 
ance of the peace, or threatning ſpeeches. Dalt. c. 137. 


Whether the af intended were of itſelf lawful or unlawful] It hath been 
generally holden, that it is no way material, whether the act intended to 
be done by ſuch an aſſembly, be of itſelf lawful or unlawful ; from whence 
it follows, that if three or more perſons aſſiſt a man to make a forcible 
entry into lands, to which one of them has a good right of entry, or if 
the like in number in a violent and tumultuous manner join together in re- 
moving a nuſance, or other thing which may lawfully be done in a peace- 
ful manner, they are as properly rioters, as if the act intended to be done 
by them were never ſo unlawful. 1 H. 158. 


i mw. 
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II. How the ſame may be reſtrained by a private perſon. 

By the common law, any private perſon may lawfully endeavour to ſup. 
preſs a riot, by ſtaying thoſe whom he thall ſee engaged therein, from ex. 
ecuting their purpoſe, and alſo by ſtopping others whom he ſhall ſee com. 
ing to join them. 1 Haw. 159. 


725 How by a conflable or other peace officer. 


By the common law, the ſheriff, conftable, and other peace officers, 
may and ought to do all that in them lies, towards the ſuppreſſing of a 
riot, and may command all. other perſons to aſſiſt therein. 1 Haw, 1 59. 


IV. How by one juſtice. 

By the 34 Ed. 3. c. 1. The juſtices of the dare ar have power to re- 
train rioters, and to arreft and chaſtiſe them according to their offence , and 
cauſe them to be impriſoned and duly puniſhed, according to the law and cuſ- 
tom of the realm, and according to that which to them ſhall ſeem beſt 10 db, 
by their diſcretions and good adviſement. OO: 5. | 

And this ſtatute hath been liberally conſtrued for the advancement of ju. 
ftice ; for it hath been reſolved, that if a juſtice find perſons riotouſly af. 
ſembled, he alone, without ſtaying for his companions, hath not only power 
to arreſt the offenders, and bind them to their good behaviour, or impriſon 
| them if they do not offer good bail ; but that he may alſo authorize others 
| to arreſt them, by a bare verbal command, without other warrant ; and that 
| by force thereof, the perſons ſo commanded may purſue and arreſt the of- 
fenders in his abſence, as well as preſence. Alſo it is faid, that after a riot 
is over, any one juſtice may ſend his warrant, to arreſt any perſon who was 
concerned in it, and alſo that he may fend him to gaol, nll he ſhall find 
al ſureties for his good behaviour, 1 Haw. 160. 

But it ſeems to be agreed, that no one juſtice hath any power by force of 
this ſtatute, either to record a riot upon his own view, or to take an inquiſi- 
tion thereof after it is over: alſo if one juftice, proceeding upon this ſtatute, 
ſhall arreſt an in$cent perſon as a rioter, it ſeemeth that he is liable to an 
action of treſpais, and that the party arreſted may juſtify the reſcuing him- 
ſelf, becauſe no fingle juſtice is by this ſtatute made a judge of the ſaid 
offence. Put if a riot ſhall be committed by perſons armed in an unuſual 
manner, contrary to the ſtatute of Northampton, 2 Ed. g. c. 3. and any 
one juſtice acting ex officio, in purfuance of the ſtatute, feize the armour, 
and impriſon the offender, and make a record of the whole matter, ſuch 
a record cannot be traverſed, becauſe it is made by one acting in a ju- 
dicial capacity. And for the ſame reaſon, if a juſtice. proceeding on the 
ſtatute of the 15 R. 2. againſt forcible entries and detainers, ſhall upon his 
own view record a riot, which ſhall be committed in the making of any 


ſuch forcible entry or detainer, a riot fo recorded cannot be traverſed. * 
f 
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if a juſtice acting as a judge by any ftatute whatſoever impowering him fo 
to do, make a record upon his view of a riot committed in his preſence, 
ſuch record ſhall not be traverfed ; for the law gives ſuch uncontroulable 
credit to all matters of record, made by any judge of record as ſuch, that 
it will never admit of an averment againſt the truth thereof. 1 Haw. 160. 


V. How by two juſtices. 


1. If any riot, aſſembly, or rout of people, againſt the lau, be made; the 
juſtices, three, or two of them at the leaſt, and the ſheriff, or under ſheriff, 
ſhall come with the power of the county, if need be. 13 H. 4. c. J. ſ. 1. 

And the king's liege people being ſufficient to travel, ſball be afſiftant 10 
them, upon reaſonable warning, io ride with them in aid to refit ſuch riots, 
nuts, and aſſemblies ; on pain of impriſonment, and to make fine and ranſom 
to the king. 2 H. 5. c. 8. ſ. 2. 6 


F any riot, aſſembly, or rout of people, againſt the law, be made] It is 
ſaid, that the juſtices are not only impowered hereby to raiſe the power of 
the county to aſſiſt them, in ſuppreſſing a riot which ſhall happen within 
their own view, or hearing, but alſo that they may ſafely do it upon a cre- 
dible information given them of a notorious riot happening at a diſtance, 
whether there were any ſuch riot in truth or not; for it may be dangerous 
for them to ſtay till they can get certain information of the fact: But 
they ſeem to be puniſhable for alarming the county in this manner, without 
ſome ſuch probable ground of their proceeding, as would induce a reaſon- 
able man to think 1t neceſfary and convenient, 1 Haw. 161. 


Afemb(y] It ſeems clear from hence, that if the juftices in going to- 
wards the place 'where they have heard that there is a riot, ſhall meet per- 
ſons coming from thence riotouſly arrayed, they may arreſt them for be- 
ing aſſembled together in ſuch an unlawful manner, and alſo make a re- 
cord thereof; for the ſtatute extends to all other unlawſul aſſemblies what- 
ſoever as well as to riots, 1 Haw. 161. g | 


The king's liege people] Except women, clergymen, perſons decrepit, 
and infants under the age of fifteen, 1 Haw. 161. | 


| To refit ſuch riots] And alſo to arreſt the rioters, and conduct them to 
priſon. 1 Haw. 161. 85 

2. And ſhall arreſt them. 13 H. 4. c. 7. ſ. 1. | 

And if they ſhall eſcape, they may take them on a freſh purſuit ; but 
they cannot at another time award any proceſs againſt. them on the record, 
but ought to ſend the record into the king's bench, that proceſs may iſſue 
thereon from thence : Yet there ſeems to be no douht, but that they may 
arreſt them for their treſpaſs on the aforeſaid ſtatute of the 24 Ed. 3. in 


11 to compel them to find ſureties for their good behaviour. 1 Haw. 
162. 
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3. And the ſame juſtices and ſheriff, or under ſheriff, ſhall have powe- 
to record (B) that which they ſhall find ſo done in their preſence againſt the 
law : by which record the offenders ſhall be convitt in the ſame manner and 
form as 1s contained in the ſtatute of forcible entries. (C). 13 H. 4. c. 7.1. 


Shall have power to record] And this they may do, whether the offend. 
ers be in cuſtody at the ſame time, or have eſcaped. 1 Haw. 161. 


Shall be convia] And it ſeemeth to be certain, that the record of a riot, 
expreſly mentioned to have happened within the view of the juſtices by 
whom it is recorded, is a conviction of ſo great authority, that it can no 
way be traverſed, however little ground of truth there might be to affirm, 
that any riot at all was committed, or however innocent the parties may 
be of the fact recorded againſt them. 1 Haw. 162. 

However it ſeemeth clear, that if in ſuch a record of a riot it be con- 
tained, that the party was guilty therein of a felony, or maim, or reſcous, the 
party ſhall be concluded thereby as to the riot only, and not as to any of 
the other matters; becauſe the juſtices have by this ſtatute a judicial au- 
thority over no other offences, except, riots, routs, and unlawful aſſemblies, 
1 Haw. 162. | 

And inaſmuch as ſuch a record is a final conviction of the parties, as to 
all ſuch matters as are properly contained in it; it ought to be certain both 
as to the time and place of the offence, and the number of perſons con- 
cerned therein, and the ſeveral kinds of weapons made uſe of by them, and 
all other circumſtances of the fact; for ſince the parties are concluded from 
denying the truth of ſuch a record, and have no other remedy to defend 

themſelves againſt it, but only by advantage of the inſufficiency of what 
is contained in it, they may juſtly demand the benefit of excepting to it, 
if it do not expreſly ſhew, both that they are guilty within the meaning of 
the ſtatute, and alſo how far they are guilty, and that the juſtices have 
purſued the power given them by the faid ſtatutes: and from the 
ſame ground it ſeems alſo to follow, that ſuch a record may be excepted 
againſt, if it do not appear to have been made by the ſheriff or under 
ſheriff in concurrence with the juſtices. - 1 Haw. 162. 

And this record ought to remain with one of the juſtices, and ſhall not 
be left amongſt the records of the ſeſſions, it being made out of ſeſſions, 
and not appointed to be certified thither. Dalt. c. 82. 


In the ſame manner and form as is contained in the ſtatute of forcible en- 
tries] That is, the ſtatute of the 15 R. 2. c. 2. And hereupon it is faid, 
that the offenders being under the arreſt of the juſtices, and alſo convict- 
ed by a record of their offence, ought immediately to be committed to gaol 
by the ſame juſtices, till they ſhall make fine and ranſom to the king ; 
which can be aſſeſſed by no other juſtices of the peace, except thoſe by 
whom the record of the offence was made. 1 Haw. 162. 

And this fine, Mr. Dalton ſays, the juſtices ſhall cauſe to be eſtreated into 
the exchequer, that ſo it may be levied to the king's uſe ; and then they 
are to deliver the offenders again, Dalt. c. 82. | 


But 
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But Mr. Hawkins ſays, that it hath been queſtioned whether the juſtices 
can ſafely diſmiſs the offenders upon their paying ſuch a fine as ſhall 
be impoſed upon them, without ſome judgment for their impriſonment as 
well as fine ; becauſe it is enacted by the 2 H. 5. c. 8. that ſuch rioters at- 
tainted of great and heinous riots, ſhall have one whole year's impriſonment 
at the leaſt, without being let out of priſon by bail or mainprize; and that 
the rioters attainted of petty riots, ſhall have impriſonment as beſt ſhall ſeem 
to the king or to his council. 1 Haw. 164. | ok 

4. And if the offenders be departed before the coming of the ſaid juſtices and 
ſerif or under ſheriff, the ſame juſtices, three or two of them, ſhall diligently 
inquire (D) within a month after ſuch riot, aſſembly, or rout of people ſo made, 
and thereof ſhall hear and determine according to the law of the land. 13 H. 4. 


C. 7. oy F | 


The ſame juſtices] It is generally ſaid, that any juſtices of the county may 
take ſuch an inquiry, whether they dwell near the place where the riot 
happened, or at a diſtance, or whether they went to view the riot or not 
for the ſtatute ought to be conſtrued as largely as the words will bear, in 
favour of the juſtices power in the ſuppreſſing of ſuch riots ; and therefore 
thoſe words in the ſtatute that the ſame juſtices ſball inquire, ought to be thus 
expounded, that the ſame juſtices who were before impowered to raiſe the 
poſſe, ſhall inquire, and that is, any juſtices in the county. 1 Haw. 163. 


Shall diligently inquire] That is, by a jury: In order to which, it is enacted 
by the 19 H. 7. c. 13. that the ſheriff, on their precept directed to him, 
ſhall, on pain of 20J. return 24 perſons, whereof every of them ſhall have 
lands and tenements within the ſhire, to the yearly value of 20s. of charter 
land or freehold, or 26s. 8d. of copyhold, or of both, over and above all 
charges: And he ſhall return upon every juror in iſſues, at the firſt day 20s. 
and at the ſecond 405. 

Note; Charter land had its name from a particular form in the charter or 
deed, which ever ſince the reign of H. 8. hath been diſuſed. 1 ft. 6. 


Within a month] That is, if they do not make inquiry within,a month, 
they are puniſhable for the neglect; yet they may inquire after the month: 
for the lapſe of a month doth not determine their authority, but only ſubjects 


them to a penalty, 2 Salk. 593. 


Shall hear and determine according to the law of the land] And therefore 
they may award proceſs under their own teſte, againſt thoſe who ſhall be 
Indicted before them of any of the offences abovementioned, according to 
the form of this ſtatute ; and alſo may award the like proceſs for the trial 
of a traverſe of ſuch an inquiſition ; and do all other things in relation 


thereunto, which are of courſe incident to all courts of record. 1 Haw. 


163. 

And the riot being fo found by inquiſition, the juſtices muſt make a re- 
cord thereof in writing of ſuch their inquiry or preſentment found before 
them; which record alſo is to remain with one of the juſtices. Dalt. c. 82. 

5. And if the truth cannot be found in the manner as 1s aforeſaid, then within 


a month then next following, the juſtices, three, or two of them, and the ſheriff 


or 
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Riot, rout, Scc. 
or under ſheriff, all certify before the king and bis council, all the deed and ci. 
cumſtances thereof; which certificate ſhalt be of the like force as the Preſentmen 
of 12 men; upon which certificate the offenders hall be put to anſwer, and ſpal 
be puniſhed according to the diſcretion of the king and his council. 13 H. 4. c. J 
L $: | 
And if they as traverſe the matter ſo certified, the certyficate and traverſe ſhal 


* 


be ſent ints the king's bench to be tried. id. ſ. 38. 
And if the offence be not found, by reaſon of any maintenance or embracery 


the jurors, then. the ſame juſtices and ſheriff or under ſberiff ſhall in the * 


certificate certify the names of the maintainers and embracers, with their miſg. 
meanors. 19 H. 5. c. 13. e 


Shall certify] And it ſeemeth certain, that ſuch certificate, being in natun 
of an indictment at the common law, ought to comprehend the certainty of 
time, place, and perſons, and other material circumſtances, both of the riot 
and maintenance. 1 Faw. 165. | 


Before the king and bis council] It ſeems clear, by the council being here 
diſtinguiſhed both from the chancery and king's bench, that the certificate 
ought to be made to the privy council board, and not to either of thoſe 
courts, which in ſome ſtatutes relating to judicial proceedings are taken for 
the king's council, 1 Haw. 165. 8 

6. And the ſaid juſtices and other officers ſhall execute their offices aforeſaid 
at the king's coſts, in going and continuing in doing their ſaid offices, by payment 
thereof to be made by the ſheriff by indontures betwixt the ſaid ſheriff and juſtices, 
and other officers aforeſaid, wheroof the ſheriff upon his account in the exchequer 
ſhall have due allowance. 2 H. 5. c. 8. | | 

In order to the defraying of which, the faid ſtatute directs the fines of the 
offenders to be inlarged, and thereout the ſheriff may pay the charges of the 
ſaid juſtices; and of the jury, that is, for their diet; and the ſheriff's fees, 
and the like. Dall. c. 82. 2 

7. And the juſtices dwelling nig beſt in the county, where ſuch riot, afſen- 
bly, or rout ſhall be, together with the ſheriff or under ſheriff, ſhall do execu- 
tion of = ſaid ſtatute of the 13 H. 4. every one upon pain of 1001, 10 the 
king. 1.4. Fs 


The juſtices dwelling nigbeſt] Although theſe only are liable to this penal 


ty, yet if wy others on notice ſhall neglect to ſupply their default, they are 


fineable at diſcretion. 1 Haw. 166. i 
But if any juſtices, who do not dwell neareſt to the place, do actual. 


execute the ſtatute, they excule all the reſt. 1 Haw. 165. | 


Dwelling nigbeſt in the county] Therefore if they dwell nigheſt, but in 
another county, they are-not in danger of this penalty, 1 Haw. 166. 


Shall do execution of the ſaid ſtatute] That is, in the whole, and not in 
part only ; as by recording a riot, and not committing the parties. 1 Haw. 
166. 


VI, How 


de 


| Rist, roi, de 


d Cir ' | | N 

i VI. How by praceſs out of cbancery. 55 

| ſball 3 | | 1 
© x. By the 2 H. 5. c. 8. If default be found in the tus juſtices, ſheriff, or un- 


der ſheriff, then at the inflance of the party grieve, a commiſſian)ſhall be iſſued 
* ſhall under the great ſeal, to inquire as well of the truth of the caſe for the complai- 
nant, as of ſuch default. Tens 4 If x 7 
And by the 2 H. 5. c. 9. and B H. 6. C. 14. Rioters all be taken by 
writ and proclumation out of chancery, on ſuggeſtion of two juſtices and the ſbe- 
riff, of ebe common fame R. 


A. Indictment for a riot. 


aturs | | 
* Dublin. T HE; urors for our lord the king upon Heir oath preſent, that A. 
0. late of the pariſh of —— in the county of ——— yeoman: 


B. O. late of the ſame, yeoman, C. O. late of the ſame, yeoman, and divers 
other per fons (to the juxors aforeſaid as yet unknown) on the ——— day of 
———— ii the —— year of the reign of . at the pariſh af on 
thok | ſaid, in the county aforeſaid, with force and arms, unlawfully, riotouſiy, aud 
n for routouſly did aſſemble and gather together, to difturb the peace of aur ſaid lord the 
bing; and ſo being then and there aſſembled aud gathered together, in and upon 
me A. I. in the peace of god and of our ſaid lord the king then and there being, 
unlawfully, riotouſly, and routouſly, did make an aſſault, and him, the ſaid 
A. I, then and there unlawfully, riotouſly, and routouſly did beat, wound, and 
ill treat, and other wrongs to the ſaid A. I. then and there unlawfully, riotouſly, 


ya | and routow/ly did; to the great damage of the ſaid A. I. and againſt the peace 
f the of our ſaid lord the king, his crown and dignity. LE 

f the | 3 TE 

fees, B. Record of a riot on view. 


Men, Dublin. E it remembred, that on the w— day of —— —— tin the 
XECU- | — —— ear of the reign of — Sap —_— We J. P. and K. 2 
0 the eſquires, two of the juſtices of our ſaid lord the king, aſſigned 10 keep the peace 
| in the ſaid county, and A. S. knight, ſheriff of the ſaid county, at the\complaint 
and requeſt of A. I. of ——— in the county aforeſaid, yeoman, in our proper 


C. O. 7 


like manner arrayed, tu wit, with clubs, ſwords, and guns unlawfully, rintouſly, 
and routouſly aſſembled, and the ſame houſe beſetting, many' evils againſt him 


It in the aid A. I. threatning, to the great diſturbance of the peace , our ſaid lord 


the king, and terror of his people, and agamſt the form of the flatute in that 
caſe made and provided. And therefore we the aforeſaid ]. P. K. P. and HA. S. 


and to the next gaol of our ſaid lord the king in ibe county aforeſaid to be con- 
weyed, by our view- and record of the unlæuful affembly, riot, and rout afore- 
ſaid convitted, there to remain every and each of them reſpectively, until they 


perſons have come to the manſion bouſe of him tbe ſuid R. l in aforeſaid, 
y are and then and there do find A. O. of ——— yeeman,” B. O. of ——— yeoman, 
yeoman, and other malefattors and difturbers of the peace 
if our ſaid lord the king to us unknown, to the number of 11 perſons, in a warn 


the aforeſaid A. O. B. O. and C. O. do then and there cauſe to be arreſted, 


call. ſeverally and reſpeclively have paid to our ſaid lord the king the "TE | 
| | YUM -- 
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ſum of 101. each, which we do impoſe upon them and every of them Separate) 
for their ſaid offence, In teſtimony whereof, to this our preſent record ae 7 
put our ſeals. Dated at ——— aforeſaid, the day and year aforeſaid. 


* . . * 
1 z . « 
i ui 


e. Commitment of the rioters upon view. 


Dublin. P. and K. P. eſquires, two of the juſtices of our lord the king, af- 
| . faned to keep the peace within the ſaid county, and A. S. knjgh, 


| iv 0 

| ſweriff of the ſaid tounty'; To the keeper of the gaol f our ſaid lord the king at 
| in the ſaid county, and to his deputy and deputies there, and ty every 
| of them greeting. | 

| Whereas upon complaint made unto us by A. I. of yeoman, we dil 
| this preſent day of - go to the houſe of the ſaid A. L x 
| —— aforeſaid, and there did ſee A. O. of — yeoman, B. O. f 
| —— geoman, C. O. of — - yeoman, and other malefaclors 10 1 
un non, aſſembled together in an unlawful, routous, and riotons manner, ty 
| the terror of the people, and againſt the peace of our ſaid lord the king, ard 
againſt the form of the ſtatute in that caſe made and provided : We dh there 
TE ſend you, by the bringers hereof, the bodies of the ſaid A. O. B. O. an 
C. O. convitted of the ſaid riot, rout, and unlawful aſſembly, by our own view, 
teftimony, and record; commanding you in the name of our ſaid lord the king, 
t receive them into the ſaid gaol, and them and every of them reſpectivelh there 
Jafely to keep, until they and every of them ſhall reſpectively pay to our ſaid 
lord the king, the ſeveral and reſpective ſum of 101. each, which we have ſe 
and impoſed upon them, and each and every of them ſeparately for the ſaidif- ' 
Fence, Given under our hands and ſeals at — aforeſaid, in the county afore- 
aid, the day and year aforeſaid. - 


mn ov 


D. Precept to ſummon a jury. 


Dublin. I P. and K. P. eſquires, two of the juſtices of our lord the king, 

. ned to keep the peace in the county aforeſaid, and alſo to hear 

and determine. divers felonies, treſpaſſes, and other miſdemeanors in the /aid 

| | \county committed, To the ſheriff of. the ſaid county, greeting. On the behalf of 

| our far ford. the king. we-command, you, that you cauſe to come before us a! — 

| | in ih county aforeſaid, on the — day r next enſuing, 24 be} 

E | and-lawful men F the county aforeſaid, every ome of which to have lands and 

| tenements within the ſaid county to the yearly value of 208. of charter land ir 

Freehold, or of 268, 8d. of copybold, or of both, over and above all charge, 

Jayngquire far our ſaid lord the king, and for our indemnity in this behalf, up" 

their,nath,, of certain riots, routs, and unlawful aſſemblies at — in the 

| | _ catorlsy.aforeſaid, lately committed, as it is ſaid; And that you return upon ever} 
% perſon ſo by yon lo be impanelled 205. of iſſues at the aforeſaid day, to be by them 

| reſpectively forfeited if they ſhall not appear and be ſworn ts inquire of the pre. 

miſſes at the ſaid time and place. And this you ſhall in no wiſe omit, on pain if 

201. Eiven under our hands and ſeals at ———— aforeſaid, in the county 

aforeſaid, the day of —— iu the year of the reign of 


Jurors 


. . 4 
” — 


Riot, rout, &c. 


Jurors oath. 


OU ſhall true inquiry and preſentment make of all ſuch things as ſhall 
come before you, concerning a riot, rout, and unlawful aſſembly ſaid to 

have been lately committed at in this county; you ſhall ſpare no one for 
uour or affeftion, nor grieve any one for hatred or ill will, but proceed herein 
according to the beſt of your knowledge, and according to the evidence that all 
be given to you ; So help you God. | 

The oath which your foreman hath taken on his part, you and every of you 

ſhall well and truly obſerve and keep on your parts; So help you God. 


The inquiſition, indictment or preſentment of the jury. 


Dublin. N inquiſition for our lord the king, indented and taken at 

A in the county aforeſaid, the — day of ———— in the 
year of the reign of by the oath of honeſt and law- 
ful men of the county aforeſaid, before J. P. and K. P. eſquires, juſtices of our 
ſaid lord the king, aſſigned to keep the peace in the ſaid county, and alſo to hear 
and determine divers Ponies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, who ſay upon their oath aforeſaid, that A. O. of yeo- 
nan, B. O. of yeoman, C. O. of yeoman, together with other male- 
factors and diſturbers of the peace of our ſaid lord the king, to the jurors afore- 
ſaid as yet unknown, on the day of now laſt paſt at- afore- 
ſaid, in the county aforeſaid, with force and arms, to wit, with clubs, ſwords, 
and guns, unlawfully, routouſly, and ritouſly did aſſemble, to diſturb the peace 
of our ſaid lord the Ring; and ſo being then and there aſſembled and gathered 
together, the manſion houſe of A. I. yeoman, at aforeſaid, unlawfully, 
routouſly, and riotouſly did enter, and in and upon him the ſaid A, I. then and 
there unlawfully, routouſly, and riotouſly did make an aſſault, and him the 
ſaid A. I. then and there unlawfully, routouſly, and riotouſly did beat, 
wound, and ill treat, in diſturbance of the peace of our ſaid lord the king, and 
to the terror of his people, and againſt the form of the ſtatute in ſuch caſe made 
and provided. | 


We whoſe names are hereunto ſet, tle 
aboveſaid jurors, do find this inqui/.- 
tion true; 


Me the juſtices above/aid do hereby impoſe A. B. 


the fines here under written, on the 


aboveſaid offenders ; 
A. O. 20ʃ0. 


B. O. 20 J. 
C. O. 201. 


CD. &&c. 


Rivers and navigation, 


Y the act 25 C. 2. c. 10. If any perſons ſhall wilfully damage or de. 
B ſtroy any work made for the uſe of the navigation already made or 
carrying on, or which ſhall hereafter be made or carrying on by virtue of 
this or any of the former acts, upon any navigable river, ſtream, canal or in- 
land navigation in any part of this kingdom, for the uſe and conveniency 
thereof, or for preſerving the navigation thereof, all perſons ſo offending 
being thereof lawfully convicted upon indictment, before the judges of 
aſſiſe where ſuch works or any part of them lieth which ſhall be ſo damaged 
ſhall forfeit treble the ſum which ſhall be neceſſary to be laid out in re. 
pairing ſuch work which ſhall be ſo damaged, which fum ſhall be aſcer. 
tained by the verdict of the jury who ſhall find any perſon guilty of any ( 
the offences aforeſaid. /, 10. 

And all perſons convicted as aforeſaid, ſhall be committed to cloſe con- 
finement in the common gaol of the county, Sc. where ſuch trials ſhall be 
had, and ſhall there remain without bail or mainprize until they pay the ſum 
aſcertained by the faid jury to the corporation, or to ſuch. perſons as they 
ſhall appoint by writing under their common ſeal to receive the fame, unlej; 
ſuch perſons ſhall be diſcharged by the corporation (for promoting and carry- 
ng on an inland navigation in Ireland) eleven or more of them being pre- 
ſent, by inſtrument in writing under their common ſeal. | 

And if the perſons ſo committed, fhall, before they fhall be releaſed or 

\ diſcharged as aforeſaid, eſcape, or be ſeen at large out of ſuch gaol, the 
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ſheriffs of the county, Sc. to whom ſuch offender ſhall be committed, ſhall th 
be anſwerable to the corporation for the ſum aſcertained by ſuch verdict, and al 
the corporation is impowered to ſue for and recover the fame from fuch ſhe- 
riffs by civil bill, in caſe the ſum ſhall not exceed twenty peunds, and in caſe be 
the ſum ſhall exceed twenty pounds, the corporation ſhall ſue for and reco- is 
ver the ſame from the ſheriffs in any court of record in the four courts of B 
Dublin, by action of debt, bill, plaint or information, wherein no eſſoign, of 
Se. ſhall be allowed. 5 th 
It ſhall be lawful for the collectors of the tolls appointed by the com- L 
miſſioners by virtue of the act (3 G. 2. c. 3.) who ſhall hereafter be ap- b, 
pointed by the ſaid corporation hereby created, for collecting the tolls upon th 
all boats, veſſels, goods, merchandiſes and paſſengers navigating or palling W 
upon any river or canal, now or hereafter to be made navigable or paſſable pt! 
in purfuance of this act or the faid recited act, to ſeize and detain any per- be 
ſons whom they ſhall find or ſee actually committing any of the offences be- re 
fore mentioned, and to carry ſuch perſons, without any neceſſary delay, th 
before one juſtice of the peace for the county, &c. where ſuch offence ſhall re 
be committed, without any other authority for ſo doing, and ſuch juſtice 15 
required to oblige ſuch perſons, being charged upon oath with any of the uf 
ſaid offences, to give ſecurity for their appearance at the next aſſiſes for the bt 
county, Se. TEE offences ſhall be committed, and for want of ſul⸗ 
ficient ſecurity to commit the perſons ſo offending to the common gaol of 
the county where the offence ſhall be committed until they ſhall give ſuch B 
ſecurity. / 11. an 
: re 
T 
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Robbery, | 1 635 


J. What it is. | 
II. Widening of highways to prevent robberies. 
III. Afſaulting with intent to rob. 


IV. Levying hue and cry on a robbery committed. 
V. Hundred when liable to anſwer damages. 


VI. Manner of bringing the action againſt the hundred. 
VII. Damages how to be levied and applied. 
VIII. Reward for apprehending a robber. 
IX. Pardon for diſcovering an accomplice. 
K. Principal and acceſſary in robbery. 
XI. Puniſhment of robbery. 
XII. What ſhall be done with the goods of which a perſon is robbed. 


I. What it is. 


I. HERE are two kinds of robbery; from the perſon, and from the Two kinds of 
houſe : It is the former of theſe that is treated of under this title: robber. 
the latter, viz. robbery from the houſe, belongeth to the titles Larceny : 
and Burglary. | 
2. Robbery, lord Coke ſays, is derived from the French de la robe, both Derivation of 
becauſe they bereave the true man of his robes, and alſo for that his money e,, rob. 
is taken by them from ſome part of his garment, or robes about his perſon. as 
But in truth the word ſeems to be much ancienter than the introduction 
of the French into our language ; and probably was deduced unto us through 
the channel of Saxony or Denmark. Robber, in the Saxon is reofere , in the 
Low Dutch, roxver ; in the Daniſh, roffure , by a tranſmutation of the letters 
b, F, and v, frequent in all kindred languages. The Gothick tranſlation of 
the goſpels uſeth hiraubodedun to ſignify they robbed, from birauban, to rob; 
which being ſtripped of the prefix augmentative is rauban. The Saxons ex- 
preſſed the ſame by bereafodon, which we ſtil] preſerve when we ſay they 
bereaved; ard in the northern parts of England, the words robbing and 
r2aving are ſtill uſed promiſcuouſly to ſignify rapine and plunder ; and when 
the violent winds do ſtrip a houſe of its thatch or covering, it is called 
reoving. eee e | | 2 55 
3. Robbery is a felony by the common law, committed by a violent aſſault Pe ſinition of 
upon the perſon of another, by putting him in fear, and taking from bis perſon, robbery. 
bis money or other goods, of any value whatſoever. 3 Inſt. 68. 5 


By putting him in fear] In the caſe of Macdaniel and others, at the Old 
Baily ſeſſions in December 1 553 Stephen Macdaniel, John Berry, James Eagen, 
and James Salmon, were indicted as acceſſaries before, to a robbery commit- 
ted by Peter Kelly and John Ellis on the perſon of the ſaid James Salmon. 
The jury found a ſpecial verdict, that Kelly and Ellis were convicted of the 

3 ſaid 
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Robbery, 


ſaid robbery ; that before the robbery, all the priſoners and one Thomas Ble, 
in order to procure to themſelves the rewards given by act of parliament for 
apprehending robbers, did meet at the Bell inn in Holbourn, and agreed that 
the ſaid Blee ſhould procure two perſons to commit a robbery on the priſo,c 
Salmon; that for that purpoſe, they contrived that Blee ſhould inſo m the 
perſons fo to be procured that he would aſſiſt them in ſtealing ſome linen in 
the pariſh of St. Paul, Deptford ; that in purſuance of this agreement, and 
with the privity of all the priſoners, the ſaid Blee did procure Ellis and Kelly 
to go with him to Deptford in order to ſteal linen, but did not at any time 
before the robbery inform them of the intended robbery ; that they went 
with Blee to Deptford, and the priſoner Salmon being likewiſe waiting there in 
purſuance of the agreement, they robbed him of the money and goods men- 
tioned in the indictment : They further find, that none of the priſoners had 
any converſation with Ellis and Kelly previous to the robbery, but that Ma. 
daniel, Eagen, and Berry ſaw them and approved of them as proper for the 
purpoſe of 

were unanimouſly of opinion, that ſuppoſing a robbery to have been com- 
mitted, all the priſoners were guilty as acceſlaries before, except Salmon who 
could not be acceſſary to the robbing of hi mſelf ; but foraſmuch as the goods 
were taken from Salmon in purſuance of the agreement beforementioned, 
they were of opinion that in legal conſtruction he was not robbed at all, ſince 


it is of the efferce of robbery, that the goods be taken againſt the will of 


the owner; altho' the circumſtance of putting in fear is perhaps not necel- 
fary to be inſerted in the indictment, at leaſt it need not to be ſtrictly proved, 
for if a man is knocked down without any previous warning and thereby 
rendred inſenſible, or if he manfully reſiſts and is overpowered without being 
under any fear at all, it is not the leſs robbery upon that account. And the 
priſoners were diſcharged of the indictment. But afterwards an indictment 
was found againſt them, and proſecuted at the expence of the crown on the 
repreſentation of the judges, for a conſpiracy ; in which the principal fads 
found by the ſpecial verdict in the robbery bill were charged; On this in- 
dictment they were all convicted; and the court gave judgment, that they 
be all ſet in and upon the pillory twice; that they ſtand. committed for) 
years, and until they find ſureties for their good behaviour for 3 years after- 
wards. One of them (Zagen ) loſt his life in the pillory, thro! the reſent: 
ment of the populace. And on that account, the others did not ſtand a ſe- 
cond time. But they were all in Næugate very cloſely. confined in purſuance 


of their ſentence. Foft. 121. 


And taking from his perſon] Taking a thing in a man's preſence, is in law 
a taking from the perſon. Hale's Pl. 73. Sir. 1018. K. againſt Francs 
and others: | 

Thus, if one take or drive my cattle out of my paſture, in my pre- 
fence, this is robbery, if he make an aſſault upon me, or put me in fear, 


Hal 2˙ 8 Pt. 3 35 5 


H. Widening 


robbing Salmon. This was argued before all the judges, who 


' Blee, 
Nt for 
d that 


iſo ner 


ing to rob, he ſhall be acquitted. 24 H. 8. c. 5. rob. 


Robbery, 637 
II. Widening of highways to prevent robberies. 


Highways leading from one market town to another, ſhall be enlarged, ward near 

{ that there be neither dyke, tree, nor buſh, 9 1 © aſhes or great trees, 8" as, 
whereby a man may lurk. to do hurt, within 200 foot of each fide. And 
if by default of the lord, that will not avoid the dyke, underwood, or 
buſhes, any robberies be done, the lord ſhall be anſwerable for the felony 
and if murder be done, the lord ſhall make a fine at the king's pleaſure, 
And if a park be taken from the highway, it ſhall be ſet at 200 foot di- 
ſtance ; or elſe a fence ſhall be made, ſo as offenders may not paſs nor re- 
tum to do evil. 12 Ed. 1. fl. 2. c. 5, 

t is obſervable, that when this act was made, the country was fuller of 


wood than it is at preſent. 
UL. Aaulting with intent to rob. 


r. If any perſon ſhall with any offenſive weapon aſſault, or by menaces; aMulting with 
or in any forcible or violent manner, demand any money or goods, with a intent to rob. 
felonious intent to rob him, he ſhall be guilty of felony, and be tranſported 
for ſeven years. 7 G. 2. c. 21. 5 | 

2, If any perſon be indicted, or appealed, for killing any perſon attempt-- Killinga perſon 


intending to 


V. Levying hue and cry on a robbery. committed. 


Immediately upon robberies committed, freſh: ſuit ſhall be made from Hue and cry, 
town to town, and from county to county. 13 Ed. 1. ft. 2. c. 1. 


V. Hundred when liable to anſwer damages. 


1. The hundred where the offence was committed, ſhall be anſwerable Hundred ſhall 


for the robberies, and for the damages if the offender be not taken. 
23 £4. 1. fl: ar c. 2 28 Ed. 3. c. 11. 


2. Alſo, a new highway changed for an ancient one, without a writ of Not for a rob- 


ad quod. damnum, and an inquiſition found thereon, is ſaid to be not ſuch ape ina new. 


18 » 
highway, in which the inhabitants are bound to watch, nor to make amends EY 
for a robbery therein committed. 1 Haw. 202. 3 

3. Likewiſe if any perſon, which ſhall travel upon the lord's day, ſhall 41 on the 
be then robbed; the hundred ſhall not be liable: nevertheleſs they ſhall 1 
make hue and cry, on pain of forfeiting to the king as. much as might 
have been recovered: againſt the hundred, if the robbery had not been on 
the lord's day. 7 M. 3. c. 17: J. 6. | 


Which ſhall travel] M. ) G. Taſbmaker againſt the hundred of Edmonton.” 
The plaintiff lived a mile or two from the church, and going thither with 
his lady in his coach upon a ſunday, was robbed ; and brought his action 


againſt the hundred, and. recovered; for the ſtatute extends only to 1 


5 
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Nor if it be in 
an houſe. 


Nor if it be in 
the night, 


Notice to the 
inhabitants. 


To be exa- 


mined on oath, 


/ 


Robbery, 
caſe of travelling. But Pratt Ch. J. ſaid, if they had been going to make 
viſits, it might have been otherwiſe. Str. 406. Compns. 345. 

4. Alſo, if any man be robbed in his houſe, the hundred ſhall not h. 
charged therewith, whether it were done by day or night; becauſe eye 
man's houſe is his caſtle, which he ought to defend; and if any one 1; 
robbed in his houſe, it ſhall be eſteemed his own fault. Dall. c. 84. 

5. Alſo, a robbery done in the night, ſhall not charge the hundred; hui 
yet if is be done in the day time, or there be ſo much day light as that one 
may ſee a man's face, ſo that the robber may be known, though it he 
before the ſun riſing, or after the ſun ſetting, the hundred ſhall anſwer 


for it. Dalt. c. 84. 
VI. Manner of bringing the action againſt the hundred. 


In order to make the hundred liable, theſe things following muſt be 
.done : | 

1. The perſon robbed ſhall, with as much convenient ſpeed as may le, 
* notice 1 unto ſome of the inhabitants near the place. 10 C. . 

,Q £2.48. 

And though that place where notice is given, be in another hundred or 
county, yet it is good enough: for a ſtranger may not know the confines 
of the hundred or county: and that hundred where notice is given muſt 
make hue and cry, and by that means the hundred where the robbery was 
committed will ſoon know thereof. Cy. Ca. 41, 379. 3 Salk. 184. 

2. He ſball alſo be examined on oath within twenty days next before the 
aclion brought, before a juſtice in or near the hundred, whether he knmys 
any of the robbers , and if he confeſſes that he does, be ſhall before the aclin 
brought, be bound over by the ſaid juſtice to proſecute. 10 C. 1. ſſ. 4. c. 14, 
R | | 


He fvall alſo be examined] That is, the party robbed, who is to bring the 
action, ſhall be examined. But here note a diverſity. T. 2 Car. Raymund 
and hundred of Oking. The ſervant was robbed of his maſter's goods, 


and the ſervant made oath before a juſtice, and the maſter ky 6g the 


action againſt the hundred. By the court; The action well lies for the 
-maſter ; and the ſervant's oath is ſufficient, for it was properly in his notice, 
that he was robbed, and did not know any of the robbers, and the maſter 


*knows it not that he was robbed, or who were the perſons, but by report 


of his ſervant ; and it would be inconvenient, if the maſter ſhould not 
bring the action, but the ſervant only; for the ſervant might releaſe, or 
compound, or diſcontinue the ſuit, and ſo the maſter ſhould have the loſs 


by his falſhood : therefore the maſter ſhall bring the action, and have his 


ſervant who was robbed, to be his witneſs. Cro. Car. 37. 


Within 20 days next before] And the time of making ſuch oath muſt be 
laid in the declaration, for that 1s traverſable. 3 Salk. 184. | 


Befere a juſtice] And if the juſtice ſhall refuſe upon his requeſt, to ers. 


mind him, an aclicn will lie agaiaſt the juſtice; becauſe he doth 70 act 
. ks | therein 


any trial for damages for his loſſes ſuſtained, according to this act. 


Robbety, 


therein as 4 judge of record, but as a miniſter appointed for the examina- 
tion by the ſtatute. C. Car. 211. 4 


I/hether he knows any of the robbers] H. 19 G. 2. William King againſt 
the hundred of Biſhop's Sutton. In an action brought againſt the hundred, 
the oath proved was, that he had good reafon to ſuſpeft the fact was done by 
Robert Gibbs and William Langford, both of ſuch a pariſh. And a doubt 
ariſing at the aſfizes, whether this was ſufficient or not, a caſe was made, 
and twice argued at the bar, And upon the ſecond argument, the court 
were of opinion, that the examination did not maintain the action. The 
oath required is a condition precedent, and for the ſake of the hundred, 
and to prevent fcreening the offenders. There is a great deal of difference 
between /uſpefing and knowing a man who knws the offender may 
purpoſely ſtop at the word Suſpett ; to avoid being bound to proſeente : 
and though it would be equivocating, yet it would hardly be perjury af- 
ſignable ; it being only a fuppreſſion of part of the truth. He ſhould have 
fad, Iſuſpect them to be the men, but I do not know it. It will be dange- 
rous to let them go out of the words of the act, and therefore the plaintiff 
failed in the action, and paid the coſts of a nonſuit. Sir. 1247. 

3. And by the 7 . c. 21. No perſon ſhall recover any damages by vir- 
tue of this act, unleſs they by themſelves, or by their fervants, within 
twenty four hours after the robbery or injury done them by any robbers, 
tories, or rapparees, or within reaſonable time after he ſhall be at liberty, 
hall give notice of ſuch robbery unto fome of the inhabitants of ſome town, 


village, or hamlet, near unto the place where ſuch fact ſhall be commit- 


|,” © 

nd tall within four days after ſuch notice give in their examination 
upon oath, or of their ſervants that were in their houſe, or that had the 
care of his goods, before ſome juftice of the peace inhabiting within the baro- 
ny where the ſaid fact ſhall be committed, or near unto the fame, whether 


they do know the perſons that committed ſuch fact, or any of them; and 


if upon ſuch examination it be confeſt, that they do know the perſons, or any 
of them, they ſhall be bound by recognizance to proſecute ſuch offenders 
according to law. | 3 5 


4. Before any action ſhall be commenced on this act, for recovery of da- 


mages for any loſſes ſuſtained by reafon of any robbery, the perſons ſo in- 
jured ſhall procure a preſentment to be made at the next aſſizes or 
quarter-ſeſhons to be held after ſuch robbery or fact committed, by the 
grand jury of the county, wherein notice ſhall be taken of ſuch robbery, 


or other injuries or miſchiefs, and of the loſſes ſuſtained, the number of 


the offenders, and how many of them are papiſts and how many pro- 
teſtants, or reputed fuch, as alſo of the baronies and county where ſuch 
fact was committed, with the names of the offenders. / g. | 

But where the perſons robbed or their ſervants do not know the names 
of all or any of the offenders, and ſhall declare ſo on their oath openly 
in court, the grand jury in ſuch preſentment, to give the beſt deſcription 
they can on the evidence produced before them of ſuch malefactors, to 
the end they may be brought the ſpeedier to juſtice, which preſentment 


ſhall be given in evidence by the perſons that ſhall obtain the fame, on 


This 
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This act, ſo far as it is not altered by ſt. 6 G. 1. c. 12. 16 continued by 
ſt. 29 G. 2. c. 8. ſ. 2. for twenty one years, and to the end of the the; 


next ſeſſion. 


M. 16 G. 2. Ball againſt the hundred of J/ymerſley. Upon a caſe made 
at the aſſizes, it was ſtated, that ſoon after ſix in the morning, the plaintig 
was robbed at two miles and a half diſtance from Northampton, and the high. 
wayman cut his bridle and ſtirrups, threw them into a ditch, and turned his 
horſe looſe ; that the plaintiff recovered them, remounted, rode through a2 
village called Cotton, where he gave no notice, met three men on the road 
whom he informed of the robbery, and arrived at Northampton by feve. 
o'clock, and gave notice to an innkeeper there, from whence he went to 
Rotherthorpe, three miles off, where the high conſtable lived, and between 
cight and nine gave notice. And whether this notice was ſufficient to main- 
tain the action, was the queſtion. And the court on argument held it tg 
be good notice, for the high conſtable is the propereſt perſon to go to, 
and it is not required that he go to the next conſtable. It appears the 
plaintiff loſt no time, conſidering the circumſtances he was in; and Rothey- 
thorpe is not at ſuch a diſtance, but that it may come within the meaning 
of the word near. So the plaintiff had judgment. Sr. 1170. 

5. But by the 6 Ann. c. 11. All perſons pretending to be robbed, ſhall 
not only give notice thereof to ſome neighbouring juſtice of the peace, as 
is already provided by a former act, but ſhall likewiſe on all robberies, 


within five days after the fact, give notice to the high conſtable of the 


barony where ſuch robbery ſhall be alledged to be committed; and in 
caſe ſuch robbery be committed in the diviſion of any two baronies, then 
to the high conſtables of both the ſaid baronies, who are reſpectively re- 
quired forthwith to publiſh the ſame in all the market towns of the baro- 
nies where ſuch robberies are ſaid to be committed. /. 2. 

6. And every preſentment for any robbery to be hereafter made by vir- 
tue of this or the former act, ſhall be at the next aſſizes after ſuch robbery 
committed, and not at any other aſſizes afterwards, unleſs ſuch robbery 
ſhall be committed ſo near to the time of holding ſuch aſſiſes, that no due 
notice can be given of ſuch robbery before the firſt day of ſuch next aſſizes, 
according to the direction of this and the former acts; in which caſe it 


chall be lawful for the perſon robbed to prefer his petition, and to obtain 
ſuch preſentment at the next aſſizes, after ſuch due notice ſhall be given. /. 7. 


This aft, ſo far as it is not altered by ſt. 6 G. x. c. 12. rs continued by 
ſt. 29 G. 2. c. 8. with the alterations and additions, made by ſt. 9 G. 2 
c. 6. fer twenty one years, and to the end of the then next ſeſſion. 


| Alſo, by the 9 G. 2. c. 6. All robberies committed by privateers 


during the time of war with any popiſh ſtate or prince, and loſſes ſuſtained 
thereby by any perſons, ſhall be preſented at the next general aſſizes for the 
county where ſuch robbery ſhall be committed, by the grand jury of ſuch 
county, after due notice given thereof, according to the laws already in 


being, in caſes where perſons are robbed, /. 5. a 
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And after ſuck 1 1 ment, ſuck orders ſfrafl be made at aſſizes for the 
-elief of perſons fo robbed by privateers, and for the reimburſing them 
ich loſſes, and for applotting and levying the ſame on the lands, goods, 
and chattels of alf the popiſh inhabitants of the county where ſuch robbery 
aff be committed, in the fame manner as money is to be levied for rob- 
beries by tories, robbers, or rapparees, who are papiſts, by any law now in 


755 aft is continued, by ft. 29 G. 2. c. 8. for twenty one years, and to 
the end of be then next ſeſſion. 


VII. Damages how to be levied and applied. 


1. By the act 10 & 11 C. 1. c. 13. After execution of the damages by 
the parties robbed, it ſnall be lawful, upon complaint made by the parties 
charged, for two juſtices of the peace, whereof one to be of the quorum 
of the ſame county, inhabiting within the hundred or barony, or near 
unto the ſame where ſuch execution ſhall be had, to aſſeſs all the towns, 
pariſhes, villages, and hamlets, as well of the ſaid hundred or barony 
where ſuch robbery ſhall be committed, as of the liberties within the ſaid 
hundred or barony, to an equal contribution for the relief of the inhabi- 
tants againſt whom the parties robbed had their execution. 3. 

And after ſuch taxation made, the conſtables or headboroughs of every 
ſuch town, Sc. ſhall have power to aſſeſs, according to their abilities, 
every inhabitant towards the payment of ſuch taxation as ſhall be ſo made 
upon every ſuch town, pariſh, &c. by the ſaid juſtices. 

2. And if any inhabitant ſhall obſtinately refuſe to pay the faid aſſeſs- 
ment ſo by the conſtables or headboroughs aſſeſſed, it ſhall be lawful for 
the conſtables and headboroughs to diſtrain every perſon ſo refuſing, and 


the diſtreſs to ſell. 


3. The conſtables and headboroughs, after they have collected the ſaid 
rates, ſhall within ten days pay the ſame over unto the juſtices of peace, 
or one of them, to the uſe of the inhabitants for whom ſuch aſſeſſment 
ſhall be made; which money ſhall by the juſtices receiving the ſame, be 
delivered upon requeſt unto the ſaid inhabitants. 1 

4 The like aſſeſſment ſnall be had within every hundred and barony 
where default of purſuit ſhall be, for the benefit Pp all inhabitants of the 
lame hundred or barony where ſuch default ſhall be, that ſhall by virtue 
o this act have any money levied of them, for the payment of half of the 
money recovered againſt the ſaid hundred or barony where any robbery 
ſhall be committed. JF. 5. E624 | 0 

5. And by the 7. M. c. 21. Every perſon robbed may ſte for and re- 
cover their againſt any inhabitant of the faid county or barony, 
who by this act ſhall be made liable to anſwer any part thereof; and after 
ſuch recovery and execution againſt the ſaid inhabitants, all other the 1n- 

of the ſaid barony or county, who by this ac ſhall be made lia- 
ble to the ſaid damages, ſhall be rateably taxed towards an equal contribu- 
on for the relief of ſuch inhabitant, againſt whom the ſaid recoyery and 


creculion is had, which tax ſhall be made; levied, and raiſed, by ſuch 
4 M means 


with the names and deſcriptions of ſuch of the ſaid offenders as he doth 


the ſame ought to be paid. 


preſentment ſhall be diſcharged ; and if the iſſue ſhall: thereupon be found 


Robbery, 1 
means as is preſcribed in a former ſtatute, for the following of hue aud ery 
made in the tenth and eleventh years of king Charles the firſt, /. 3. 

6. Alſo, by the 9 W. c. 34. Where any perſon is by the former act in. 
titled to recover ſatisfaction tor any damage ſuffered by any robber, to 
or rapparee, ſuch perſon may purſue his remedy for recovery of ſuch 
latisfaction, at the next aſſizes to be held for the ſaid county where (uh 
offence was committed, before the judges of aſſize and grand jury of the 
ſaid county, in the method following, that is to ſay, the perſons fo robbed 
ſhall at the ſaid aſſizes exhibit to the judges of aſſizes their petition, therein 
praying ſvch ſatistaction, and ſhall ſet forth the time and place when and 
where ſuch robbery was committed, or other injury done, the ſee] 
particular goods loſt, or other damages ſuffered, and the particular value 
thereof, and by what number of perſons ſuch robbery was committed, gr 
injury done, and of what religion ſuch offenders or any of them were, 


know, and ſuch particular deſcriptions of ſuch others of them as he can 
We. J. . 8 
N „ ſaid matter ſhall thereupon be examined by ſueh judges of 
aſſizes in open court, in the preſence of ſuch grand jury, on the oath of 
the party robbed or injured, and ſuch other evidence as can be produced 
touching the ſaid facts; and the grand jury are required, on conſideration 
of the ſaid matter amongſt themfelves, to make ſuch preſentment touch- | 
ing the ſame, and of ſuch ſums of money as the perſons ſo robbed-or in- 
jured ought to have for ſuch loſs, injury, or damage, and by what perſons, 
whether papiſts or proteftants, and in what proportions fer each of them, 


For which ſum ſo preſented proceſs ſhall iſſue, in the nature of an ex- 
ecution, againſt any inhabitants of the ſaid county chargeable therewith; 
and all the inhabitants of the faid county, who ſhall by ſuch preſentment 
be made chargeable with the ſaid damages, ſhall be rateably taxed towards 
an equal contribution for relief of ſuch inhabitants againſt whom ſuch pro- 
ceſs is had; which tax ſhall be levied by ſuch means as is preſcribed in 2 
former ſtatute, for the following hue and cry, made in the tenth and eleventh 
years of king Charles the firſt g | 

7. Provided, that if any perſons ſhall find themfelves aggrieved: by any 
preſentment to be made in purſuance of this or the former act, ſuch per- 
ſons, in caſe the ſum preſented to be raiſed do exceed five pounds, may 
at the ſaid aſſizes traverfe the ſame, which traverſe ſhall be tried at the 
ſame or the next aſſizes, as the judges who ſhall allow the ſame ſhall think 
M | | 

And if on ſuch traverſe the iſſue ſhall be found for the traverſer, ſuch 


againſt the traverſer, they fhall pay to the perſons on whoſe behalf the pre- 
ſentment was made, twenty ſhillings coſts, and- the faid preſentment ſhall. 
thereupon be concluſive to all perſons. Kd — 

8. No ſuch preſentment ſhall be removed by certiorari; or the profect- 
tion thereupon otherwiſe delayed than by ſuch traverſe, and that for ſuch 
time only as ſhall be neceſſary for the trial of ſuch traverſe; nor ſhall an) 
ſuch preſentment be quaſhed for any informality.. /. 5. * 
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9. And alſo by 6 Ann. c. 11. Whereas the principal inhabitants of each 
ariſh are ſummoned to applot on. the inhabitants within their reſpective 
ariſhes, the money ordered at the aſſizes, to be levied off the county, for 

the reimburſing the perſons that are robbed, and do uſually lay the whole 
burthen on the poorer ſort, the party grieved by ſuch apportionment may 
appeal to the next going judges of aſſize, who upon examination upon oath 
in open court, of the matters complained of, ſhall determine the ſame, 
and make ſuch order, and award ſuch coſts as they ſhall think fit, ſuch 
coſts to be levied and recovered as coſts in civil bills. / 

In caſe any of the ſaid perſons ſhall make over, or dif] poſe of their ſub- 
ſtance, in order to evade the payment of their proportions, ſuch convey- 
ance ſhall be looked on as fraudulent ; and upon the complaint of the re- 
ſpective high conſtable, one of the neighbouring juſtices of the peace ſha]] 
ſend their warrants for ſuch perſons, and commit them to gaol until they 
pay, or give ſecurity for the payment of the money ſo applotted on them, 
ſubject to ſuch appeal as aforeſaid. /. 4 

10. And moreover by the 6 G. 1. c. 9. Where any preſentment ſhall 
hereafter be made for any money 10 perſons robbed, the grand jury who 
make ſuch preſentment, ſhall at the time of ſo doing, name the perſons 

ainſt whom execution ſhall iſſue, of the barony or adjacent barony 
where the robbery was committed; which money fo to be raiſed, ſhall be 
applotted by the high conſtables of the ſeveral baronies equally on the 


holdings and poſſeſſions, as well of thoſe proteſtants and papiſts who are 


not inhabitants within the ſaid county, as of thoſe who are reſident therein, 
which - applotment ſhall be made with all convenient ſpeed, ſo that it 
may be laid before and approved by the juſtices of the peace at the next 
quarter- ſeſſions after ſuch preſentment made, and after their approbation 
thereof, execution ſhall iſſue againſt the perſons or their goods, who ſhall 
be named by the grand jury for paying the money ſo preſented. /. 6. 

11. Provided ſuch perſon fo preſented be not taken into actual execution 
until forty one days after ſuch money ſhall be ſo applotted, and confirmed 
by the juſtices, as is herein before appointed. JF. 7. 


VIII. Reward for apprebending a robber. 
:. By the 6 Gi; . 12. It ſhall be lawful for any grand jury to raiſe 


as a reward for the taking and apprehending of any tory, robber, or rap- 


paree, who ſhall be proclaimed, any ſum not exceeding twenty pounds, 
whether ſuch tory, robber, or rapparee ſhall be taken or convicted 1n the 
lame, or in any other county. / 8. 

2. And alſo by 8 G. 1. c. 9. Where any murder or robbery ſhall be 
committed in the ſtreets of the city of Dublin, or in other counties of 
cities, or counties of towns, or the liberties thereunto belor ging or ad- 


Joining, or in the highway of any county, a reward not exceeding twenty 


pounds ſhall be given to ſuch perſons as ſhall apprehend ſuch murderer or 
robber, ſo as he or ſhe ſhall be convicted thereof, the ſame to be raiſed by 
preſentment of the grand juries of ſuch counties of cities, and counties of 
towns, or county at large, where ſuch fact ſhall be committed, and the 
money ſo to be raiſed, to be applotted and levied as other public money, 


to be diſtributed between the perſons claiming ſuch reward, in ſuch pro- 


4 M 2 portion 


| 
] 
| 
| 
| 


Robbety, 
tion as to the judges or juſtices before whom ſuch murderers or robbe 

hall be convicted ſhall ſeem veafonable, and be certified under their kink 
J. 3. | 

And by 17 C. 2. c. 6. A ſum not exceeding five pounds, ſhall be 
given as a reward to any who that FEI 1 en 5 convicti 
an ſon guilty of robbery in any part is kingdom, for which 
— 4 was given by any former law before the making the ſaid act of 12 
hament ; which fam ſhall be raifed by preſentments of the grand jury, at 
the aſſizes of the county wherein ſuch robbery ſhall be committed, as other 
county charges are raifed, or at the quarter ſeſſions for the county of Dy}. 
lin, or county of the city of Dublin reſpectively, if ſuch robbery ſhall he 
committed there. / 4. 


IX. Pardon for diſcovering accomplices. 


1. By the act 9 . c. 34. If any perſon who hereafter ſhall commit 
any robbery or burglary, ſhall, while he is at large, and before he ſhal 
be apprehended or in cuſtody for ſuch offence, make diſcovery of any two 
or more of ſuch robbers, tories, or rapparees, being alſo at large, and not 
in cuſtody, ſo as ſuch two or more robbers, tories, or rapparees, ſhall 


- thereupon be apprehended and convicted for ſuch offence, or ſhall kill any 


two or more of ſuch tories or rebbers as ſhall be indicted and proclaimed, 
according to the ſaid former a&, and be out on their keeping at the time 
of ſuch their being killed; the perſons fo making ſuch difcovery, or killing 
ſuch robbers or tories, ſhall not be proceeded againft for any robbery or 
burglary committed before the making ſuch difcovery or ſuch killing, but 
ſhaſſ receive his majeſty's pazdon for the ſame, which fhall alſo be a good 
bar to.any appeal to be brought for ſuch robbery .or burglary. 

2. And by the 4 C. 1. c. g. If any perſon who ſhall commit any rob- 
bery or burglary, ſhall, while he is at large, or before he is apprehended 
for ſuch offence, make diſcovery of any one or more of ſuch robbers, tories, 
or rapparees, being alſo at large and not in cuſtody, fo as ſuch robber, tory, 
or rapparee ſhall thereupon be apprehended and convicted for ſuch offence, 
or ſhall kill any one of ſuch tories or robbers who ſhall be indicted and 


proclaimed according to the former act, and ſhall be out on their keeping 


at the time of their being kitfled, ſuch perſon ſo making ſuch diſcovery, 
apprehending, and convicting, or killing any one of ſuch rohbers or tories 25 
aforeſaid, ſhall not be proceeded againſt for any xabbery or burglary by him 
committed before making ſuch diſcovery, apprehendipg, and convicting, 
or ſuch killing as aforeſaid, but ſhall have his majeſty's pardon for the ſame, 


which -pardon ſhall in ſuch caſe alſo be a (good tbar to any appeal to be 
brought for ſuch robbery or burglary. J. 1g. | 


This a, ſo far -as it relates to ithe apprebending ond kuling of proclaimed | 


tories and robbers, is continued by ſt. 29 G.'2. £8. for t2venty one years, 
aud to the end of the then next Jefſion. a 


* 


I. Principal 


ww, „ —= ca Sw — 2Þ- 
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Robbery, 
X. Principal and acceſſary in robbery. 


l that come in company to rob, are principals, though one only actual 
wit Hale's Pl. 1. en * * 


XI. Puniſhment of robbery. 


1, Robbery is generally excluded from the benefit of clergy. 3 Inſt. 68. 
» Haw. 531—537- 2 H. H. c. 48. 5 Gene 

2. And by the 20 . 52. Robbery is excepted out of the general 

ardon. 2 
l z. By the 22 E. 2. c. 33. Robbery in the navy ſhall be puniſhed with 
death, or otherwiſe, as a court martial, on conſideration of circumſtances, 
ſhall find _ 5 | 8 | PITS 8 
And by the 21 G. 2. c. 12. any perſon ſhall with any offenſive 

E * or inftrument aſſault, or hall by menaces, or in any foroble we 
ner, demand any money, goods, or chattels from any wr Oy with intent 
to rob ſuch perſon ; and every perſon ſo offendin g being thereof convicted, 
ſhall be adjudged gwlty of felony, and ſhafl be liable to be tranfported, 
2s in caſes of felony, and the courts before whom they thatl he convicted, 
ſhall have power of tranſporting ſuch offenders for ſeyen years, in like man- 
ner as other felons may tranſported: to any of his majefty's oolonięs or 
plantations in America, by any law for that purpoſe now in being. / 1. 

5. If any ſuch offender ordered for tranſportation by virtue of this pre- 
ſent act, Mall break gaol or eſcape before ſuch tranſportation, or ſhall re- 
turn into any part of Great Britain or Treland, before the expiration of the 
ſaid ſeyen years, ſuch 8 being thereof convicted, ſhall ſuffer death. 
as felons, without benefit of clexgy.. /. 2. prion Sen rea parg 


;-% wwe 


XII. What ſhall be done with the goods of which à perſon: Fr rabbed. 


1. If the perſon robbed doth not proſecute the robber; if his goods are 


waved in flight, or ſeized by the king's officers, or lord of the manor, he 
ſhall not have them reſtored. Keilw. 49. | | > 
2. But if they are not waived in flight, nor ſeized by the Sn e 
or lord of the manor, he may take his goods again wherever he finds them, 
without he formality of Abtes. Bring awarded, if they be not fold 
0 Open market; and this alfo, although he doth not proſecute. the robber. 
Keilty, (8. DC "Sag 92 ' | * . 
3 * But if he ſhall profequte the rabber to eqnviftion; he ſhall have reſti- 
tation, although they have been waived, and feized, and. even ſold in open 
market. Ne.-w. 4838. Ie ; | Dk 
4. By the act g W. c. 34. When any of the goods, for which the 
party robhed hath received ſatisfaction by preſentment, fhall be diſcovered, 
ſo as the fame, or fatisfaction for them may be recovered, the perſons 


upon whom the ſum ſo preſented: was levied, ſhall have the property thereof, 
and they may maintain ſuch action, and purſue ſuch remedy for getting 


ſuch 


Robbery, 

ſuch goods as the perſons robbed might have had before ſuch ſatisfaction 
:Feceved. /.:0. nll mi INS 3 

Such goods, after the ſame ſhall be recovered, to be fold for the moſt 
the ſame will yield, and the money, after the charges for the recovery 
.thereof are deducted, to be diſtributed and paid proportionably unto the 
ſeveral perſons fo taxed, towards the payment of the ſum contained in the 
ſaid preſentment, according to their ſeveral taxations ; ſuch ſale and diftri. 
bution to be directed by the juſtices of the peace ſigning ſuch taxation. 


Examination of the perſon robbed, before the action brought, 


Dublin. FF\HE examination of A. I. of 

* 1 yeoman, taken o0n.oath before me J. P. eſquire, one of his na- 
 Jefty's juſtices of the peace for the ſaid county, dwelling in [or, near to] the 
hundred of — within the ſaid county, the day of in be 
gear of the fn er | 
i bo faith, that on Monday the ——- day of this preſent month of Je- 
tween the hours of two and three in the afternoon of the ſame day, at or near 4 
place called ——— be was aſſaulted in the highway there leading from —— 
to —— by two, horſemen, whereof one was a tall luſiy man, wearing a bluck 
"wig, and a blue grey coat, mounted on a.bay gelding about fifteen hands high, 
with a black mane and tail, and ſtar in his forehead, and the other a middle 
ized man, of a. ſwarthy completion, having a large ſcar on his left cheth, 
having on a dark brown riding coat, and mounted an a black gelding ; and by 
them robbed in the highway, aforeſaid of the ſum of —— in, money, one ſilver 
watch of the value of 41. and one pocket book : And that he the ſaid A. I. 
at the time of the ſaid robbery. committed, did not know, nor yet doth know, ei- 
ther of the ſaid perſons who committed the ſame And that he is ſince mfir- 
med, that the ſaid highway and place where be was robbed as aforeſaid, are 


in the county aforeſaid, 


in the pariſh of — and within the hundred of in the ſaid county. 
Taken, made, and figned the day an 
year above written, before nme J. P. 


„ e dene md; ids bred: 
In dictment for a robbery. 


Dan eg Jurors for our lord the xing upon, their oath. preſent, Thit 
| A. O. late of ——— in the county of ——— labourer, on the 
day f in the — year of the reign of — with force and 
arms, at ——— in the county of ——— in the king's highway there, upon 
one A. I. in the peace of god and of our ſaid lord the king then and there be. 
ing, feloniouſly did make an aſſault, and him the ſaid A. I. in bodily fear and 
danger of his life, in the highway aforeſaid, then and there feloniouſly dit 
put, and one gold watch of the value of —— 
him the ſaid A. I. from the perſon, and againſt the will of the ſaid A. I. in 
the highway aforeſaid, then and there feloniouſly and violently did ſteal, take, 
and carry away; againſt the peace of our ſaid lord the king, bis crown and 
dignity. 55 HH VER ae 14. | 
Note, the form of a warrant for apprehending a robber upon freſh ſuit, 
is inſerted under the title hut and cry, eu By 


of the goods and chattels of 


Sanctuaty. 


1 the Eu. ft. 21 J. c. 28. , 7. No ſanctuary or privilege of ſanctu. 
B ary ſhall be admitted or allowed in any caſe. P 8 anctu- 


 Sthookmaſters. 


1. ONE ſhall teach ſchool, unleſs allowed by the biſhop, on pain of Licence of 
Y the cenſures of the church: and curates deſirous to teach, ſhall be ſchoolmaſters. 


licenced defore others, except where there is a publick ſchool founded. 


Can. 77» 78. 1 ; | 
2. How far ſchoolmaſters, being proteſtant diſſenters, . are exempted, as 


3. By the act, 17 & 18 C. 2. c. 6. J. 7. Every ſchoolmaſter keeping any 
publick or private ſchool, and every perſon inſtructing or teaching any youth 
m any houſe or private family, as a tutor or ſchoolmaſter at or before their 
admiſſion, ſhall ſubſcribe. the declaration or acknowledgment. following; 


ſcilicet, 


LA. B. do declare that I will conform to the liturgh of the: church of 
Feland as it is now. by law eſtabliſbed; N 


4. Which declaration and acknowledgment ſhall be ſubſcribed before the 
reſpective archbiſhop, biſhop, or ordinary of the dioceſe, by every perſon 
hereby enjoined to ſubſcribe the ſame, upon pain that the perſons failing in 
ſuch ſubſcriptions ſhall looſe ſuch his ſchool, Sc. and ſhall be 2% facto de- 
prived of the ſame. / 8. A EI 

5. Every ſchool-maſter or perſon inſtructing or teaching youth, in any 
private houſe or family as a tutor or ſchool-maſter, ſhall be required to 
take the oath of allegiance and ſupremacy, which oath is to be adminiſtred 
by the ordinary.. 8 IT me 

6. If any ſchool-maſter or other perſon inſtructing or teaching youth in 
any private. houſe or family as a tutor or. ſchoo-maſter, ſhall inſtruct or 
teach any youth as a tutor or ſchool-maſter, before licence obtained from 
his archbiſhop, biſhop, or. ordinary of the dioceſe, according to the laws of 
this kingdom, for which he ſhall pay twelve pence only, and before ſuch 
fubſcription made, and before ſuch taking of the oath of allegiance and ſu- 
premacy, every ſuch ſchool-maſter, &c.- ſhall for the firſt offence ſuffer three . 
months impriſonment, and for every other ſuch offence ſhall ſuffer thres 
months impriſonment and alſo forfeit to his majeſty five pounds. /. g. 

7. And by the 7 . c. 4. /. 10. One act of parliament made in the 
twenty eighth year of king Henry the eighth, called an ac! for the Eng- 


liſh order habit and language, whereby it is enacted that every incumbent of 


each pariſh within this kingdom, ſhall keep or cauſe to be kept within the 
place or pariſh-where he ſtall have benefice or promotion, a ſchool to learn 
Engliſb , and alſo one other act made in the twelfth year of queen Elizaa- 
beth, intituled, an act for the. erection of free-ſchols, whereby it is Pore: 

, that 


ſuch, from the penalties inflicted by the laws for teaching ſchool without li- — 


cence, is treated of under the title Diſſenters. but licence. 


Schooltnaſtets. 
that a Public latin free-ſchool ſhall be conſtantly maintained within each 
dioceſe of this kingdom, Which have generally been kept but have not had 
the deſired effect, by reaſon of Irib popiſh ſehools 7554 too much con. 
nived at, and all other ſtatutes now in force concerning ſchools, ſhall he 
ſtrictly put in execution, and for the more effectual doing thereof, the juſ. 
tices of his majeſty's court of king's-bench each term, and the judges of 
aſſiſe in their reſpective circuits, and the juſtices of the peace in their ge- 
neral ſeſſions of peace are required to give this and the ſaid former acts in 
charge to the ſeveral grand quties, and to be very eircumfped in ſeeing the 
fame put in due execution. Ser Tit. Poperp. 

8. Allo, by the8 Am. c. 3. Whatfoever perſon of the popiſh religia, 
ſhall publickly teach ſchool, or ſhall inſtruct youth in learning in any pri- 
vate houſe, or fhalf be entertained to inſtruct youth as uſher, under maſter, 
or aſſiſtant, by any proteſtant fchook-maſter, he ſhall be eſteemed to be 2 
popiſh regular clergyman, and be 1 as ſuch, and incur ſuch pe- 
-n ties and forfeitures as any popiff regular convict is liable unto by the 

WS. / 16. | | 

* And no perſon ſhall be qualified to keep ſchool publickly, or teach 
and inſtruct youth in any private houfe, or as uſher or affiſtant to any proteſ- 
tant ſchool|-maſter, who ſhall not firſt, or at the next general aſſizes, or quar- 
ter- ſeſſions for the county where ſuch perſon ſhall reſide after ſuch perſon is 
ſo entertained, - take the oath of allegiance, and make, and ſubſcribe the 
declaration, and take, and ſubſcribe: the oath of abjuration as in the ac 
2 Ann. c. 6. againſt the further growth of popery is directed. 
ro. And if any perfon ſhall herein, he ſhall forfeit ten pounds for 
every ſuch offence; and if any perſon ſhall entertain any one not qualified 
as aforeſaid as tutor, under-maſter, nſher, or aſſiſtant, he ſhall forfeit ten 
pounds for every ſuch offence, the one moiety of which forfeitures ſhall 
go to the informer, the other moiety, the expence of the proſecution being 
rſt deducted, to the uſe of the poor of the parifh where ſuch offence 
ſhall be committed, to be recovered in a ſummary way by civil bill be. 
fore the judyes of aſſize, and for the county and county of the city of Dub- 
lin, ſuch forfeitures to be recovered before the juſtices of the peace at their 

quarter- ſeſſions. e wares e | 

11. 2 E. 1. c. 14. The like remedy hall be allowed to all licenſed 
ſchookmafters and ſchook-miſtrefſes, for recovery of wages due to them 
for teaching children, as is by this act allowed to ſervants, artificers, 
Se. Ad ae bee NEE —_ 

Sch olmaſter 12. Where a ſchooE-rmaſter, in corretting his ſcholar, happens to occaſ- 

by correction, on his. death; if in. ſuch correction he is fo barbarous as to exceed al 

lr. bounds of moderation, he is at leaſt guilty of manſlaughter; and if he 

make uſe of an inſtrument improper for correction, and apparently endan- 
gering the ſcholar's life, as an iron bar, a fword, or kick him to the ground, 
and then ſtamp on his belly, and kill him, he is guilty of murder. 1 Haw 


648 


737 74. 


1. NO 


Seamen. 6849 


O liſted ſeamen ſhall be taken out of his majeſty's ſervice; by a | 
proceſs, other than for ſome criminal Mater: "Unleſs affidavit E 1 
ft made, that the debt or damage amounts to 20. Br. f. 3 1 G. 2. c. — 
JJ 28. EG, 
1 the plaintiff may, on notice firſt given to the defendant, enter a 
common appearance, and proceed to judgment and outlawry, and have ex- 
-cution other than againſt his body. /. 29. | 
2. No court martial may puniſh or try any offence committed by any What offences 
ſeaman in his majeſty's ſervice, which ſhall not be committed on the main the court mar- 
ſea, or in great rivers beneath the bridges, or in a haven. or creek within — 
the juriſdiction of the admiralty; except in the caſe of ſpies, or of muti- 
ny and deſertion, or diſobedience, or of offences committed on land in fo- 
reign countries. Br. ft. 22 C. 2. c. 33. J 40. 1 
 Seamen who have been rot or: in the king's ſervice ſince the acceſ- Where the 
ſion of king George the ſecond, and not deſerted, may ſet up and exerciſe mai exerciſe 
ſuch trades as they are apt for, in any town or place in Great Britain or 22 
reland, without moleſtation (except in Oxford or Cambridge); and if any 
rſon is ſued thereupon, and the plaintiff is caſt, ſuch perſon ſhall have 
double coſts. Br. ft. 22 G. 2. c. 44. 3 C. 3 c. 8. | | 
A ſeaman, inſtead of being committed to the houſe of correction, for Convidted ot 
default of paying the penalty for ſwearing, ſhall be put in the ſtocks for ſwearing. 
one hour for every ſingle offence, and for any number of offences of which 
he ſhall be convicted at one and the ſame time, two hours. 19. E. 2. . 


21. /.5 


5. By the Br. ff. 3 G. 2. c. 10. Whoſoever willingly and knowingly Perſonating 
ſhall perſonate or falſly aſſume, or procure any other to perſonate or falſly {<men,inhis 
aſſume, the name or character of any officer, ſeaman, or other perſon, in- 44.4 * 
titled or ſuppoſed to be intitled to any wages, pay, or other allowances of Cxccniors or 
money, or prize money, for ſervice done on board of any of his majeſty's 

ſhips or veſſels; or willingly and knowingly ſhall perſonate or falſly aſſume 

the name or character of the executor or adminiſtrator, wife, relation, or 

creditor of any ſuch officer, or ſeaman, or other perfon, in order to receive 

any wages, pay, or other allowances of money or. prize money as aforeſaid ; 

or ſhall forge or counterfeit, or procure to be forged or counterfeited, any 

letter of attorney, bill, ticket, certificate, aſſignment, laſt will, or any other 

power or authority, in order to receive any fuch wages, pay, or other al- 

lowances of money or prize money as aforeſaid ; or ſhall willingly and 


knowingly take a falſe oath, or procure any other perſon to take a falſe 


oath, to obtain the probate of any will or letter of adminiſtration, in or- 
der to receive the payment of any wages, pay, or other allowances of 
money, or prize money due, or that were ſuppoſed to bz due to any fuch 
officer, ſeaman, or other perſon as aforeſaid, who has really ſerved, or was 
ſuppoſed to have ſerved, on board of any of his majeſty's ſhips or veſſels; 
5 ſuch perſon ſo offending ſhall be guilty of felony without benefit of 
clergy. SJ. 2A. | | 

6. In like 8 by the Br. ft. 3 G. 3. c. 16. Whoever ſhall perſo- Ont-penfione's 
nate or falſly aſſume the name and character cf an out penſioner of Green- e 
wich hoſpital, in order to receive the out penſion due to him, or pro- 


4 N cure 


Concefring 
ſeamen in the 
merc haats ſer- 
vice. | 


* 


Samen. 
cure any other to do the ſame, ſhall be guilty of felony without bene. 
fit of clergy. 


And in order to receive their penſion half yearly as it ſhall become due 


ſuch penſioners ſhall, together with the printed bill delivered to them by 


the commiſſioners, produce a certificate under the hand of the miniſter ang 
churchwardens where they reſide, that ſuch perſon is, to the beſt of their 
knowledge: and belief, the perſon.named in ſuch. bill. 

7. Concerning ſeamen in the merchants fervice, it is enacted by the 3 C. 
2. c. 13. that no maſter of a ſhip ſhall, proceed on a voyage, without agree- 
ment in writing with each er excepted), to be ſigned by 
ſuch mariner, for wages, on pain of g. for each mariner, on conviction 
before one juſtice by the oath. of one witneſs, to be levied by diſtreſs; for 
want of diſtreſs, to be committed till paid. 1 | 

8. And if the mariner deſerts after he hath ſigned the agreement, he 
ſhall forfeit the wages due to him at the time of deſerting ; and on applica- 
tion from the maſter, owner, or commander of the ſhip, ſuch juſtice may 
cauſe him to be apprehended, and if he ſhall refufe to proceed on the voyage, 
without ſufficient reaſon to the fatisfaction of the juſtice, the ſaid juſtice 
ſhall commit him to the houſe of correction, there to be kept to hard la- 
bour, not exceeding 30 days, nor- leſs than 14 days. /. 3, 4. 

And if any ſeaman abſent himſelf from his ſhip without leave, he ſhall 
EEE day's abſence two days pay to Greenwich hoſpital, to be de- 
ducted by the maſter out of his wages; the ſame to be entered in a bock, 
and ſigned by the maſter and two officers of the ſhip ; and the ſame to be 
paid over to the officer who collects. the 64. a month deducted out of 
ſeaman's wages for the faid hoſpital. / 5, 9. Rs 

10. And if any ſeaman not entring into the king's ſervice, ſhall leave his 
ſhip before he hath a diſcharge in writing, he ſha!l forfeit one month's pay, 
in like manner. // 6. | 

11. And the maſter ſhall pay the ſeaman's wages, if demanded, in 30 
days after the ſhip is entered at the cuſtom houſe, or at the time of diſ- 
charge, which ſhall firſt happen, deducting out of ſuch wages the aforeſaid 
forfeitures; on pain of 20s. to ſuch ſeaman, to be recovered, in like man- 
ner as his wages. /. 7. | 


This act is continued until the firſt day of May, 1767, and from thence 
| f the end of the then next ſeſſion of parliament, by ſt. 1 G. 3. c. 1. 
3 


Although 


aough 


Search wrrant. 


2 
- Lthough it is not unuſual for juſtices to grant general warrants, to 
ſearch all ſuſpected places for ſtolen goods, and \ #5 is a precedent 


in Dalton requiring the conſtable to ſearch all ſuch ſuſpefed places as be 
and the party complaining ſhall think convenient; yet ſuch practice is gene- 
rally condemned by the beſt authorities. 

Thus lord Hale, in his pleas of the crown, ſays, a general warrant to 
ſearch for felons or ſtolen goods, is not good. H. Pl. gg. 

Mr. Hawkins ſays, I do not find any good authority, that a juſtice can 
juſtify ſending a general warrant, to ſearch all ſuſpected houſes in general 
for ſtolen goods: becauſe ſuch warrant ſeems to be illegal in the very face 


of it; for it would be extremely hard, to leave it to the diſcretion of a com- 


mon officer, to arreſt what perſons, and ſearch what houſes he thinks fit; and 
if a juſtice cannot legally grant a blank warrant for the arreſt of a ſingle 
perſon, leaving it to the party to fill up, ſurely he cannot grant ſuch a gene- 
ral warrant, which might have the effect of an hundred blank warrants. 2 
Haw. 82, 84. . 

Again lord Hale, in his hiſtory of the pleas of the crown, expreſſeth him- 
ſelf thus: I do take it, that a general warrant to ſearch in all ſuſpected 
places, is not good ; but only to ſearch in ſuch particular places, where the 
party aſſigns before the juſtice his ſuſpicion, and the probable cauſe thereof, 
for theſe warrants are judicial acts, and muſt be granted upon examination 
of the fact. 2 H. H. 150. | 0 

And therefore he ſays, he takes it that thoſe general warrants dormant, 
which are many times made before any felony committed, are not juſtifia- 
ble, for it makes the party to be in effect the judge; and therefore ſearch- 
es made by pretence of ſuch general warrants, give no more power to 
the officer or party, than what they may do by law without them. 2 
. 

Likewiſe upon a bare ſurmiſe, a juſtice cannot make a warrant to break 
any man's houſe, to ſearch for a felon, or for ſtolen goods; for the juſtices 
being created by act of parljament, have no ſuch authority granted to them 
by any act of parliament; and it would be full of inconvenience, that it 
ſhould be in the power of any juftice of the peace, being a judge of record, 
upon a bare ſuggeſtion to break the houſe of any perſon, of what ſtate, qua- 


 Ity, or degree ſoever, either in the day or night, upon ſuch ſurmiſes. 


4 Inſt. 177. 


Put in caſe of a complaint, and oath. made, of goods ſtolen, an dthat the 


party ſuſpects the goods are in ſuch a houſe, and ſhews the cauſe of his 
ſuſpicion; the juſtice may grant a warrant to ſearch in thoſe ſuſpected pla- 
ces mentioned in his warrant, and to attach the goods and the party in whoſe 


cuſtody they are found, and bring them before him, or ſome other juſtice, 


to give an account how he came by them, and further to abide ſuch order 
as to law ſhall appertain. 2. H. H. 113, 150. | 
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bound over to give evidence as a witneſs againſt him that ſold them; if it 


Search wartant. 


But in that caſe, lord Hale ſays, it is convenient that ſuch warrant do te. 
quire the ſearch to be made in the day time; and though I will not affrm 
(fays he) that they are unlawful without ſuch reftriction, yet they are ye; 
inconvenient without it; for many times under pretence of ſearches mage 
in the night, robberies and burglaries have been committed, and at beſt it 
creates great diſturbances. 2 H. H. 150. 

But in caſe not of probable ſuſpicion only, but of poſitive proof, it is right 
to execute the warrant in the night time, leſt the offenders and goods alſo be 
gone before morning. Harl. Search War. | | 

Furthermore, ſuch warrant ought to be directed to the conſtable. or other 
publick officer, and not to any private perſon ; though it is fit the party 
complaining ſhould be preſent and aſſiſtant, becauſe he knows his goods 


2 BF. "--T80 
So much for granting a ſearch warrant ; next touching the executicy 


of it. | 
Whether the ſtolen goods are in a ſuſpected houſe or not, the officer and 
his aſſiſtants in the day time may enter, the doors being open, to make 
ſearch, and it is juſtifiable by this warrant. 2 H. H. 151. 

If the door be ſhut, and upon demand it be refuſed to be opened by them 
within, if the ſtolen goods be in the houſe, the officer may break open the 
door. 2 H. H. 151. 

If the goods be not in the houſe, yet it feems the officer is excuſed, that 
breaks open the door to ſearch, becauſe he ſearched by warrant. and could 
not know whether the goods were there, till fearch made ; but it ſeems the 
party that made the ſuggeſtion is puniſhable in fuch caſe ; for as to him the 
breaking of the door is in event# lawful or unlawful, to wit, lawful if the 

s are there, unlawful if not there. 2 H. H. 151. | 

On the return of the warrant executed, the juſtice hath theſe thing; 
to do; | 
As touching the goods brought before him, if it appear they were 
not ſtolen, they are to be reſtored to the poſſeſſor; if it appear they 
were ſtolen, they are not to be delivered to the proprietor, but — 
ted in the hand of the ſheriff or conſtable, to the end the party robbed 
may proceed, by indicting and convicting the offender, to have reſtituti- 
on. 2. H H. 151. 

As touching the party that had the cuſtody of the goods; if they were 
not ſtolen, then he is to be diſcharged ; if ſtolen, but not by him, but by 
another that ſold or delivered them to him, if it appear that he was 1g- 
norant that they were ſtolen, he may be diſcharged as an offender, and 


appear he was knowing they were ſtolen, he muſt be committed or bound 
over to anſwer the felony, 2 H. H. 152. 
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"mation on oath of A. I. of 
the following goods, to wit, | 
ſome perſon or perſons unknown, been feloniouſly taken, ſtolen, and carried a- 
way, out of the houſe of the ſaid A. I. at — 


Seatch Warrant 


Form of a ſearch warrant. 


Dublin. 


To the conſtable of 


HERE AS it appears to me J. P. eſquire, one of the juſtices of our 
lord the king, aſſigned to keep the peace in the ſaid county, by the in- 


in the county aforeſaid, yeoman, that 


ty aforeſaid ; and the aid A. 
pell, that the ſaid goods, or part thereof, are concealed in the dwelling hou 2 


FA. O. of 


have within two days laft paſt, by 


— aforeſaid, in the coun- 


I. hath probable cauſe to ſuſpect, and doth ſuſ- 


in the ſaid county, yeoman : theſe are erative, in 


the name of our ſaid lord the king, to authorize and require you, with nece/ſ- 
ſary and proper afſiftants, to enter in the day time into the ſaid dwelling houſe 


of the ſaid A. O. at - 


— aforeſaid, in the county aforeſaid, and there 


diligently to ſearch for the ſaid goods; and if the ſame or any part thereof, 
ſhall be found upon ſuch ſearch, that you bring the goods ſo found, and al- 
ſo the body of the ſaid A. O. before me, or ſome other of the juſtices of our 
ſaid lord the king, Migned to keep the peace in the county aforeſaid, to be diſ- 


poſed of and dealt withal according to law. Gruen under my hand and ſeal 
at in the ſaid county, the day of — — in the 
year of the reign of 

- Servants, 


1 


I. Rating wages. 


II. Payment of wages. 
III. Complaints: agamſt ſervants. 
IV. Servants ſtealing the maſters goods. 
V. Aſfſaulting the maſter or fellow ſervant. 


VI. Firing houſes.. 


VII. Unlawful combinations. 
VIII. Leaving work unfiniſhed. 
TIX. Diſcharging ſervants. 

X. Hiring without a diſcharge. 
AI. Miſbebaviour of Nurſes. 


General obſervations. 


F a perſon retain a ſervant generally, without exprefling any time, 


the law ſhall conſtrue 


cording to law. 2 Iuſt. 42, 


it to be for one year, for that retainer is ac- 
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2. And if a woman who is a ſervant ſhall marry, yet ſhe muſt (1, 
out her time, and her huſband cannot take her out of her maſter's (eryjc. 
Dalt. c. 88. Wood. 89. | 

If a married man and his wife do bind themſelves to ſerve, the, 
ſhall be compelled to ſerve according to their covenant or agreement 
Dalt. c. 58. | 3 

4. If a ſervant be within age, his agreement with his maſter to his dit 
advantage ſhall not prejudice him. Dall. c. 58. 2 

5. If a ſervant retained for a year, happen within the time of his ſervice 
to fall ſick, or to be hury or difabled by the act of God, or in doing bis 
maſter's buſineſs; yet the maſter muſt not therefore put ſueh ſervant away, 
nor abate any part of his wages for ſuch time. Dalt. c. 58. 

6. The maſter is allowed by law, with moderation to chaſtiſe his ſer. 
vant. Dali. c. 58. | 

7. And where a maſter in correcting his ſervant, happens to occaſion his 
death, it ſhall be deemed homicide by miſadventure ; yet if in his correc. 
tion he be ſo barbarous, as to exceed all bounds of moderation, and there. 
by occaſion the ſervants death, it is manſlaughter at the leaſt; and if he 


make uſe of an inſtrument improper for correction, and apparently in. 


dangering the ſervant's life, as an iron bar, or ſword, or kick him to 
the ground, and then ſtamp on his belly and kill him, it is murder, 
1 Haw. 7 3, 74- 
8. Andif the ſervant ſhall depart out of his maſter's ſervice, and the 
maſter happen after to lay hold of him, yet the maſter in this caſe may not 


beat or forcibly compel his faid ſervant againſt his will- to return or tar 
with him, or do his ſervice; but either he muſt complain to the juſtices, 


for his ſervant's departure, or he may have an action of covenant againſt 
his ſervant. Dall. c. 121. 

g. According to ſome opinions, a maſter ſhall not forfeit a recognizance 
of the peace, for beating another in defence of his ſervant, nor the ſervant 
for beating another in defence of his maſter. 1 Haw. 131. | 

But in the caſe of Leeward and Baſilee, M. 7. M. It was held by the 
court, that a ſervant may juſtify an aſſault in defence of his maſter, but 
not a maſter in defence of his ſervant, becauſe he might have an action for 
the loſs of his ſervice. 1 Salk. 407. 3 

10. The maſter is indictable for a nuſance done by his ſervant; as for 
throwing dirt in the highways. L. Raym. 264. 

But nevertheleſs it ſeemeth, that the ſervant alſo is indictable; for Mr. 
Hawkins ſays, that a ſervant is not excuſed the commiſſion of any crime, 
by the command or coercion of his maſter. 1 Haw. g. 

11. If goods are delivered to the fervant of a carrier, and the goods are 
loſt, an action lies againſt the maſter. Mood 95. 

12. A ſervant with a cart, ran againſt another cart, wherein was a pipe of 
ſack, and overturned the cart, and ſpoiled the ſack; an action lies againſt 
the maſter. 2 Salk. 441. | | 

13. M. 10. V. Jones and Hart. A pawn broker's ſervant took a paw"; 


the pawner came and tendered the money to the ſervant ;. he ſaid he had loſt 


the goods; upon this the pawner brought an. action againſt the maſter ; and 
| 14 KH. 


it was held well. 2 Saft. ar. 


Servants. 

H. 8 G. Mead and Hammond. The plaintiff, according to the com- 
2 of dealing, delivered to the defendant's . an — * 
gold to eſſay; and it not being returned, he brought an action againſt the 
maſter. And Pratt Ch. 4. directed the jury, that the delivery to the ſer- 
vant was ſufficient to maintain the action againſt the maſter, on proving 
a ſubſequent demand and refuſal ; ſo the plaintiff had a verdict. Str. 505. 


1. Rating wages. 


1. By the act, 33 H. 8. e. 1. c. 9. The juſtices of peace in every 
county yearly in their ſeſſions to be holden within, one month after #a/er, 
and one month after the feaſt of Saint Michael, ſhall make proclamations 
having reſpect to ſuch prices as victuals, cloth, and other neceſſaries then 
ſhall be .at, how much every mafon, carpenter, ſlater, and every other 
artificer and labourer, ſhall take by the day, as well in harveſt ſeaſon as any 
other time of the year, with meat and drink, and how much without meat 
and drink, betwixt both the ſaid ſeſſions. 

2. And alſo at the ſeſſions to be holden after Eaſter, how much eve- 
ry ſervant at huſbandry ſhall take by the year following, with meat and 
drink, and every of them ſhall obey ſuch proclamations as a thing eſtab- 
liſhed by act of parliament for a law in that behalf, upon pain of for- 
feiture; every one of the ſaid artificers, labourers, and ſervants that ſhall 
take any thing contrary to the ſaid proclamations, the thing ſo taken, 
and impriſonment of their bodies by the diſcretion of the ſaid juſtices. 

3. And the juftices of peace at any ſeſſions ſhall determine the ſame of- 
fences, and the half of the faid forfeiture to be to the king, and half to them 
that ſhall give information, and every act before this time made concern- 
ing the limitation of wages for ſervants, artificers, and labourers, ſhall be 
in that point only void. 


This aft is revived and made perpetual by the act, 11 Eliz. ſeſſ. 1. c. 5. 
I. Payment of wages. 


1. By the at, 2 G. 1. c. 17. Sef. 1 For the more eaſy recovery of 
wages which ſhall become due to any day labourer, artificer, or ſervant 
whoſe demands ſhall not exceed three pounds, any juſtice of the peace 


of the county where ſuch maſter or miſtreſs dwells not living more than 


five miles from the dwelling place of ſuch maſter or miſtreſs, and if no juſ- 
tice of the peace live within the ſpace of five miles the next neighbouring 


juſtice of the peace, and every chief magiſtrate of any city or town cor- 


porate wherein ſuch maſter and miſtreſs lives, is required upon the com- 
plaint of any ſuch labourer, artificer, or ſervant, upon oath that he or ſhe 


cannot receive his or her wages due, to ſummon ſuch maſter, miſtreſs, 


or perſon employing ſuch artificer in writing, not being a peer or peereſs 
of this kingdom, to appear before. him, in vyhich ſummons the ſum de- 
manded ſhall; be expreſſed, and the place and me for ſuch perſons appear- 


ance, far iſſuing of which: ſummons the juſtice or chief magiſtrate. or their 


K may take ſix pence and no more. 
7 And 
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- or miſtreſs ſhall inhabit, altho' no rate or aſſeſſment of wages has bee" 


Servants. 


And in caſe the ſaid maſter, or miſtreſs, or other perſons, neglect to ap- 
pear according to ſuch ſummons, the ſaid juſtice or chief magiſtrate upon 
roof on oath that the ſaid ſummons was delivered to the ſaid maſter r 
miſtreſs, or other perſon, or their ſon, daughter, or menial ſervant, of the 
age of ſixteen years or upwards, at ſuch maſter, miſtreſſes, or other per. 
ſons uſual place of abode, is authorized to proceed to the determining of 
the ſaid demand as well by examining ſuch witneſſes as ſhall appear before 
him upon oath as by all other legal ways, and if ſuch juſtice or chief ma- 
giſtrate ſhall ſee it neceſſary by examination of the parties complaining or 
complained againſt on their reſpective oaths, and to determine what ſhall be 
paid by the ſaid maſter, or miſtreſs, or other perſon, to ſuch ſervant, art. 
ficer, or day labourer. 

And if ſuch maſter, or miſtreſs, or other perſon ſhall not pay what the 
juſtice or chief magiſtrate ſhall adjudge to be due, within ſuch time ag 
the ſaid juſtice or chief magiſtrate ſhall direct, not exceeding ten days, the 
ſaid juſtice or chief magiſtrate is required by warrant under his hand and 
ſeal, at the inſtance of ſuch labourer, artificer, or ſervant, directed to any 


conſtable of the ſaid county to levy ſo much as ſhall be adjudged due, 


together with ſix pence for the ſummons, and fix pence for the (aid 
warrant, to be paid to the ſaid juſtice or chief magiſtrate, or their clerk, 
and twelve pence to the conſtable for executing the ſaid warrant, by diſ. 
treſs and ſale of the goods of ſuch perſons ſo refuſing to pay the ſame, 
according to the determination of the ſaid juſtice or chief magiſtrate, 

2. No ſervant, artificer, or day-labourer, ſhall have any remedy by this 
act, unleſs ſuch ſervant, artificer, or day-labourer, exhibit their complaint 
and proſecute the ſame with effect within three calendar months after ſuch 
ſervants are diſmiſſed from, or leave their ſervice, or after ſuch artificer, or 
day labourer have done their work, or for any maſter, or miſtreſs, or 
other perſon or perſons who do not exhibit their complaint, within three 
months after their cauſe of complaint did ariſe againſt ſuch ſervants or other 
perſons. /. 11. | 

3. If upon examination of any complaint made purſuant to this act, it 
appears to ſuch juſtice or chief magiſtrate that the- complaint is frivolous 
and vexatious, it ſhall be lawful for the ſaid juſtice or chief magiſtrate, to 
award any ſum not exceeding two ſhillings and ſix pence for 4 and to 
be levied by warrant of ſuch juſtice or chief magiſtrate, of the goods of 
the perſon making ſuch frivolous complaint, or to put ſuch perſon in the 
public ſtocks for any time not exceeding two hours, in caſe he ſhall re- 


fuſe to pay the ſum awarded to the perſon without cauſe complained of 


J. 18. | 97 
4. All determinations made by any juſtice of the peace or chief me- 
giſtrate, purſuant to this act, ſhall be concluſive between the parties 
J. 19. 7 | | 
5. And by the 25 C. 2. c. 8. J. 1 All complaints and diſputes which 
ſhall happen between mafters or miſtrefſes and ſervants, or which ſhall hap- 
pen between maſter or miſtreſſes, and artificers, handicraftsmen, miners, 
colliers, keel- men, pit-men, glaſs: men, porters, and other labourers em. 
ployed for any certain timeg/or in any other manner, ſhall be determined 
by any two juſtices of the peace of the county or place where ſuch maſter 


made 


# 
o 
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e that year by the juſtices of the peace of the county or liberty. © 
mw 2 bailiffs, or other head officer where ſuch 2 hal . 
made, or where ſuch differences ſhall ariſe. | 

Which juſtices are impowered to examine upon oath any ſuch ſervant, 
or any other witneſſes touching tuch complaint, and to ſummon ſuch 
maſter or miſtreſs to appear at a reaſonable time, not leſs than forty eight 
hours to be prefixed in fuch ſummons, and after hearing the parties touch- 
ing ſuch matter of complaint, to make ſuch order for payment of ſo much 
wages to ſuch ſervant, &'. or other labourer as to ſuch juſtices ſhall ſeem 
reaſonable, provided that the ſum in queſtion do not exceed five pounds with 
regard to any ſervant, nor three pounds with regard to any artificer, &c. 

And in caſe of nah Tay of any ſums ſo ordered by the ſpace of 
one and twenty days after ſuch determination, ſuch juſtices ſhall iſſue 
their warrant to levy the ſame by diſtreſs and fale of the goods of ſuch 
maſter or miſtreſs, or perſon employing ſuch artificer, Sc. rendering 
the overplus to the owners after payment of the charges of ſuch dif- 
treſs and ſale. | 

6. It any perſons ſhall think themſelves aggrieved by ſuch determinati- 
on, order, or warrant of ſuch juſtices, they may appeal to the next quar- 
ter ſeſſions to be held for the county or place where ſuch determination or 
order ſhall be made; which general quarter-ſefſions is impowered to hear 
and finally determine the ſame, and to award ſuch coſts to any of the reſ- 
pective perſons, appellant or reſpondent, as the ſaid ſeſſions ſhall adjudge 
reaſonable, not exceeding five pounds, the {ame to be levied by diſtreſs 
and ſale of the goods of the party. J. 5. 

7. In determining the matters in difference as aforeſaid, where there 
are mutual demands betwixt the parties not exceeding five pounds, the 
demand or debt of the one may be ſet againſt the demand or debt of the 
on. £6 | 

And A writ of certiorari; or other proceſs ſhall iſſue, to remove any 
proceedings had in purſuance of this act in any of his Majeſty's courts of 
record at Dublin. | | 


This act, with the ſeveral amendments thereto made by it. 29 G. 2. C. 8. 
ſ. 13. are by it. 1 G. 3. c. 17. ſ. 32. continued for four years, and 
to the end of the then next ſeſſion. | 


8. Alſo by the 29 G. 2. c. 8. , 13, The ſeveral complaints, differen- 
ces, and diſputes which by an act, 25 G. 2. c. 8. for the better adjuſhng, 
and more eaſy recovery of the wages of certain ſervants, &c. are directed 
to be heard and determined by two or more ſuch juſtices of the peace, as 
in the ſaid act are deſcribed, ſhall and may be heard, and determined by 
one ſuch juſtice ; which one juſtice is impowered to make ſuch orders, and 
to do all ſuch other acts as two or more ſuch juſtices are impowered by the 
laid act to make or do, with like liberty of appeal from the determination, 
order, or warrant of ſuch one juſtice, as by the ſaid act is provided, from 
the determination of two or more ſuch juſtices. 


The preceding clauſe of ſt. 29 G. 2. c. 8. 1s continued, by it. 1 G. g. 


c. 17. for four years, and to the end of the then next ſeſſion. 
4 0 III. 


658 


Setvants. 


II. Complaints againſt ſervants. 


1. By the act, 2 G. 1. c. 17. Foraſmuch as ſeveral ſervants are drunk. 
ards, idle, or diſorderly in their ſervices, or waſte and purloin their maſters 
goods or lend the ſame without their maſters or miſtreſſes conſent or knoy. 
ledge, or depart their fervice without his or her conſent within the time for 
which they had obliged themſelves to ferve ; upon the complaint of any ma. 
ter or miſtreſles upon oath, of any ſuch offence of his or her ſervant, any 
juſtice or chief magiſtrate where the maſter or miſtreſs inhabits, is require4 
to iſſue a warrant for bringing ſuch ſervants before him, and upon examin- 
tion and due proof upon oath made of ſuch offences, it fhall be lawful ſor 
the ſaid juſtice or chief magiſtrate, to put ſuch ſervants in the ſtocks in 
ſome market town on the market day, or in the pariſh ſtocks: for-any time 
not excecding ſix hours, or ſend them to the houſe of correction of the coun- 
ty where ſuch offence ſhall be committed, to be kept at hard labour for 
any time not exceeding ten days. / 2. 

And in caſe the ſaid maſter or miſtreſs ſhall after the ſaid time of pu- 
niſhment is expired, deſire the ſaid ſervant to return to their ſervice for the 
remainder of the time that by agreement ſuch ſervant ought to - ſerve, the 
ſaid juſtice of the peace or chief magiſtrate ſhall order the ſaid ſervant ſo 
to do, and in caſe the ſaid ſervant thall refuſe fo to do; the faid juſtice 
or chief magiſtrate is again to commit ſuch ſervant to the houſe of correc- 
tion, to be kept to hard labour and corporally puniſned during the time he 
or ſhe ought to ſerve according to their agreement, or until the next general 
quarter- ſeſſions of the peace where the juſtices in open ſeſſions may examine 
the matter and diſcharge the ſaid.ſervant-or continue him or her as to them 
ſhall ſeem meet. | 

2. And by the 25 C. 2. c. 8. And it ſhall be lawful for ſuch juſtices up- 
on application or complaint made upon oath by any maſter, miſtreſs, or em- 


ployer, againſt any ſuch ſervant, artificer, c. or other labourer touching 


any miſdemeanor, miſcarriage, or ill behaviour in his or her ſervice or em- 
ployment, to determine the fame and to puniſh the offender. by commitment 
to the houſe of correction, there to be corrected and held to hard labour for 
a reaſonable time, not exceeding one calendar month, or by abating ſome 
part of his or her wages, or by diſcharging ſuch ſervant, artificer, &c. or 
other labourer from their ſervice or employment. | 
And in like manner it ſhall be lawful for ſuch juſtices, upon any com- 
plaint or application upon oath by any ſuch ſervant, artificer, &c. or other 
labourer againſt any ſuch maſter, miſtreſs, or employer, touching any mil- 
uſuage, refuſal of neceflary proviſion, cruelty, or other ill-treatment of ſuch 
ſervant, artificer, c. or other labourer, to fammon ſuch maſter, miſtrels; 


or employer to appear before ſuch juſtices at a reaſonable time to be pre- | 


fixed in ſuch ſummons, and ſuch juſtices ſhall'examine into the matter of 
fuch complaint, whether ſuch maſter, miſtreſs, or employer thall appear of 
not, proof being made upon oath of his or her being duly ſummoned, 
and upon proof thereof made upon oath to their ſatisſaction, to diſcharge 


fuch fervant, artificer, Sc. or other labourer from his ſervice and employ- 
ment, 
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ment, which diſcharge ſhall be given under the hands and ſeals of ſuch juſ- 
ces gratls. . 2. 
, ; Tf any perſons ſhall think themſelves aggrieved by ſuch determination, 
order, or warrant of ſuch juſtices, fave and except any order of commitment, 
they may appeal to the next quarter ſeſſions, to be held for the county or 
lace where ſuch determination or order ſhall be made; which general quarter 
ſeſſions is impowered to hear and finally determine the ſame, and to award 
{ch coſts to any of the reſpective perſons appellant or reſpondent, as the ſaid 
ſfions ſhall adjudge reaſonable, not exceeding five pounds, the ſame to be 
levied by diſtreſs and ſale, in manner before- mentioned. F. 5. 
4. And no writ of certiorari, or other proceſs, ſhall iſſue to remove any 
proceedings had. in purſuance of this act, in any of his majeſty's courts of 
record at Dublin. | 


This aft, with the ſeveral amendments thereto made by ſt. 29 G. 2. c. 8. 
are by ſt. 1 G. 3. c. 17. ſect. 32. continued for four years, and to the end 
of the then next ſeſſion. 


5. Alſo by the 29 G. 2. c. 8. The ſeveral complaints, differences, and 
diſputes, which by an act 25 Geo. 2. cap. 8. for the better adjuſting, and 
more eaſy recovery of the wages of certain ſervants, &c. are directed to be 
heard and determined by two or more ſuch juſtices of the peace, as in the 
faid act are deſcribed, ſhall and may be heard and determined by one ſuch 
juſtice, which one juſtice is impowered to make ſuch orders, and to do all 
ſuch other acts, as two or more ſuch juſtices are impowered by the ſaid act, 
to make or do, with like liberty of appeal from the determination, order, 
or warrant of ſuch one juſtice, as by the ſaid act is provided, from the de- 
termination of two or more ſuch juſtices. /. 13. 


The preceding clauſe is continued by ſt. 1 G. 3. c. 17. for four years, and 10 
the end of the then next ſeſſion. 


IV. Servant ſtealing his maſter's goods. 


1. By the act 33 H. 8. C. 1. c. 5. If any ſervant to whom any goods ſhall 
ly bis maſter or miſtreſs be delivered to be kept, ſhall go away therewith, to the 
intent to ſteal the ſame ; or, being in his maſler or miſtreſs's ſervice, without 
his or her aſſent, ſhall imbezzil, or otherwiſe convert the ſame to his own uſe, 
with like purpoſe to fleal it, if the ſame be of the value of 40s. or above, be 
ſhall be guilty of felony ; but this uot to extend to any apprentice, or any perſon 
within the age of 18 years. 


By his maſter or miſtreſs] If the maſter's wife deliver goods of the maſter 
to the ſervant to keep, and he goes away with them, it ſeems this 1s within 
the ſtatute, for he hath them by delivery of his miſtreſs; and the maſter's 

wife is as well his miſtreſs, as if ſhe were ſole. 1 H. H. 668. 


Be delivered to be kept] This ſtatute was introductive of a new law, 
when the goods were actually delivered to the fervant that goes away 'with 
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them; for where there is ſuch a delivery, it could not at the common lau 
be a felony. 1 H. H. 667. 3 1 
But yet a ſervant may be guilty of felony at common law, if he 7e the 

goods of his maſter feloniouſly, nay, tho they be goods under his charge 

as a ſhepherd, bntler, and the like; and for this he may be indicted at this 

day as a felony at common law: and of this felony at common law an 

prentice, or ſervant under the "ge of 18 years, may be guilty, and indicted 

thereof at common law. 1 H. H. 6677. 

And therefore tho? this ſtatute exempt an apprentice or ſervant under 1g, 
from the pain of felony enacted de novo by this ſtatute, namely, where goods 
are actually delivered to him, yet it leaves him in the ſame condition as t 
any felony at common law, as if he were not excepted ; and therefore if ; 
butler or ſhepherd, under the age of 18 years, or if an apprentice take a. 
way his maſter's goods feloniouſly, without an actual delivery, tho' they 
are under the value of 40s. he is indictable of felony at common law, | 


MH. H. 667, 668. 
If a man delivers to his ſervant the key of his chamber door, and the 


fervant taketh away his maſter's goods 1n the chamber (above the value of 
Lt 2 5 this is felony at the common law, for the goods were nor delivered. 
(8 3p # | | 
If a 3 his ſervant to take and carry corn to market, and to 
take his horſe to carry the ſame upon, and the ſervant goeth away with the 
corn or horſe; this is felony in the ſervant, if the goods he ſo goeth away 
with, be all to the value of 406. Dahl. c. 155. 5 


But if the ſervant waſtefully conſumeth the goods, and returneth again 
to his maſter, this is no felony. Dall. c. 155. 

If the maſter deliver an obligation to his ſervant, to reeeive the money 
thereby due, and the ſervant receive the money, and goeth away with the 
ſame, with intent to ſteal it; this is no offence within this ſtatute, becauſe 
he had not the money of the delivery of his maſter. 3 Inf. 105. 

So if the maſter deliver to his ſervant wares or merchandizes to ſell, and 
he ſelleth the ſame, and goeth away with the money as before, this is n 
offence within this ſtatute for the cauſe aforeſaid. Be 10g. 

So if the ſervant receiveth above 4os. of his maſter's rents, and run away 
therewith, it is no felony; for the ſtatute is, where the maſter delivereth it 
to keep. Dalt. c. 155. 1 | 

But it is held, that if the maſter deliver to the ſervant 201. in filver, to 
change it into gold at the goldſmith's, or leather to make ſhoes, and he run 


away with the gold or ſhoes, it is felony. 1 H. H. 668. 


: Shall be guilty of felony] Bat not without benefit of clergy. But by the 


12 An. fe. I. c. y. Every perſon who ſhall ſteal goods to the value of 405. 
out of any dwelling houſe, altho' it be not broken open, ſhall be guilty of 


felony, without benefit of clergy: But this not to extend to apprentices un- 


der 15 years of age. | - 

And in Joſbua Cornwall's caſe, M. 4 C. 2. it was adjudged, that a fer. 
vant may be guilty of burglary with reſpect to his maſter's goods, altho he 
did not break and enter, nor take, nor carry the goods away. Which was 


thus; The ſervant in the night opened the ſtreet door, and let in the wn 
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and ſhewed him the ſide board, from whence he took the plate; then the 
ſervant opened the door, and let him out, but did not go out with him, but 
went to bed. Upon the trial it was doubted, whether this was burglary in 
the ſervant, he not going out with the other; wherefore it was ordered to be 
found ſpecially. And afterwards at a meeting of all the judges at Serjants- 
Inn, they were all of opinion that it was burglary in both. And upon 
report of this opinion, the next ſeſſions, the defendant was executed. 
Str. 881. 

2. And by the 2 Ges. 1. cap. 17. /eet. 23. Whereas by a ſtatute 23 Hen, 
8, /ef. 1, cap. 5. it is made felony for ſervants to go away with the caſkets, 
jewels, money, goods, or chattels delivered to their keeping by their maſter 
or miſtreſs, with intent to ſteal the ſame, and defraud their maſter or miſ- 
treſs thereof, contrary to the truſt and confidence in them repoſed; or being 
in ſervice without aſſent or commandment of his maſter or miſtreſs, ſhall 
imbezzil or convert the ſame to their uſe, with purpoſe to ſteal, the ſame, be- 
ing of the value of forty ſhillings, or above; which law has proved leſs 
effectual, becauſe the offenders are intitled to the benefit of clergy. If any 
perſon be found guilty of any of the offences in the ſaid ſtatute, or ſhall 
ſtand mute, or challenge peremptorily above twenty, they ſhall ſuffer death. 
as in caſes of felony, without benefit of clergy. 


V. Affaulting the maſter or fellow-ſervant.. 


By the act 5 Geo. 2. cap. 4. ſect. 13. If any undertaker or journeyman: 
ſhall ſtrike or aſſault any other journeyman for working for their employer; 
or ſhall be any way aiding or aſſiſting therein, or if any undertaker or jour- 
neyman ſhall aſſault his maſter or employer, for employing whatſoever. 
perſons he ſhall judge proper in his work and ſervice, every perſon ſo offend- 
ing, being thereof, upon complaint of the parties aggrieved, lawfully con- 
victed, upon the. oath of one credible witneſs, before any two juſtices of the 
peace, for the county or place where ſuch offence ſhall be committed, with- 
in three months after the offence committed, ſhall, for every ſuch offence, . 
forfeit forty ſhillings; . one half thereof to the. perſons aggrieved, and the 
other half to the poor of the pariſh where ſuch offence ſhall be committed; 
and for default of payment thereof, ſuch offenders ſhall be committed to the 


common gaol for any term not exceeding three months. 


VI. Firing houfes.. 


By the act 2 Geo: 1: cap. 5: ſect. 4. If any ſervant, through negligence, . 
ſhall fire, or occaſion the burning of any dwelling houſe or out houſe, ſuch 
ſervants, being thereof convicted by the oath of one credible witneſs, made 
before two juſtices of the peace, ſhall forfeit fifty pounds unto the church- 
wardens of ſuch pariſh, where ſuch fire ſhall happen, to be diſtributed by the 
grand jury at the next quarter ſeſſions, where ſuch fire ſhall happen, amongſt 
the ſufferers by ſuch fire, in ſuch proportion, as to the grand jury ſhall ſeem : 
_ Juſt; and in caſe of refuſal to pay the ſame immediately, after ſuch convic- 


tion, the ſame being lawfully demanded by the ſaid churchwardens, ſuch 
55 | | ſervants - 
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ſervants ſhall, by warrant under the hand of two juſtices of the peace, he 
committed to ſome work-houſe or the houſe of correction, as the ſaid juſtice, 
ſhall think fit, for eighteen months, there to be kept to hard labour, 


VII. Unlawful combinations. 


where three or more perſons, not incorporated by charter, aſſemble or mee 
together, and make any by-law, or order, or give any direction, any wa 
relating to journeymen or apprentices or ſervants, or for the collection ct 
money for the ſupport of journeymen who do not work at their ſever;' 
trades, or of apprentices, or of ſervants who are out of ſervice, or under 
pretence of providing for the wives and children of ſuch journeymen, ap- 
prentices, or ſervants, or for the uſe of any members of ſuch focieties Upon 
any pretence, ſhall be deemed as unlawful aſſemblies. 

And the houſes where ſuch perſons, to the number of three or more, uſu- 
ally meet, ſhall be adjudged common nuſances; and the maſter or miſtre 
of ſuch houſe, if it be made appear that he or ſhe knowingly permitted 
ſuch aſſemblies, ſhall be proſecuted by preſentment or indictment for ſuch 
offence, and being thereof convicted, ſhall be puniſhed as thoſe who keep 
common bawdy-houſes are puniſhable, 

And all perſons, as well journeymen, apprentices, and ſervants, who re- 
ceive wages, as others not incorporated by charter, who enter into any con- 
tract, covenant, or articles,” any way relating to journeymen, -apprentices, 
or ſervants; or who ſhall collect or pay any money for the ſupport of the 
perſons meeting in ſuch clubs or ſocieties, being convicted of ſuch offence 
before two juſtices.in the manner by the act 3:Geo. 2. cap. 14. directed, and 
within the time by the ſaid act limited, ſhall be puniſhed in ſuch manner, as 
by the ſaid act is directed. 

2. It ſhall be lawful for ſuch juſtices, and they are required, upon any in- 
formation given them againſt perſons ſo offending, to iſſue ſummonſes to 
any perſons, to appear before them as witneſſes on ſuch proſecution, ard in 
cale perſons ſo ſummoned ſhall neglect to appear, being duly ſerved with 
ſuch ſummons, ſuch perſons ſhall forfeit, for ſuch neglect, forty ſhillings to 
the informer, to be levied by diſtreſs and ſale of the offenders goods, by 
warrant of the ſaid juſtices; and in caſe no ſufficient diſtreſs can be found, 
ſuch juſtices are required, by warrants, to ſend the ſaid offenders to the com- 
mon 22 for one month, unleſs ſuch offenders ſhall ſooner ſubmit to be ex- 
amined. / 5. 

3. Provided that nothing ſaid by any perſon who ſhall be examined as 1 
witneſs on any fuch indictment, or before ſuch juſtices, ſhall be given in 
evidence againſt ſuch perſons who ſhall be ſo examined, on any information 
or indictment he may be charged with, or before any two juſtices, on this 
or the former act. / 6. | | 


1. By the act 17 Geo. 2. cap. 8. ect 4. All meetings and aſſemblies 


VIII. Leaving work unfiniſhed. 


1. By the act 3 G. 2. c. 14. If any perſon actually retained or employed 


as an artificer, workman, ſervant, or labourer, in any trades or DEI 
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all depart from his ſervice before the end of the time for which he ſhall 
ve hired or retained, or ſhall quit his work for the ſpace of three days, or 
return his work before the fame ſhall be compleatly finiſhed, without the 
conſent of the perſons by whom he ſhall be ſo employed or retained, unleſs 
be for ſome ſufficient cauſe, to be allowed by two juſtices of the peace, in 


their reſpective juriſdictions, every perſon ſo offending, being thereof law-- 


fully convicted before two juſtices as aforeſaid, ſhall forfeit five pounds, 
one half thereof to the informer, and the other half to the poor of the 
pariſh-; which five pounds the ſaid juſtices are required to levy by their 
warrants for diſtreſs and ſale of the offenders goods; and for want of ſuffi- 


cient diſtreſs, to commit the parties offending to the houſe of correction, 
there to be kept to hard labour for any time not exceeding three months. 


| 4 Provided, that if the perſons ſo employing or retaining any ſuch arti- 


fer, ſervant, workman, or labourer, ſhall not conſtantly furniſh him with 
proper materials, or ſhall not pay and diſcharge all ſuch wages and. hire as 


the ſame ſhall become due, according to agreement, ſuch want of materi- 


als or non-payment of wages, being firſt proved before two juſtices, in 
every ſuch caſe ſuch artificer, Sc. ſhall not be liable to the penalties before 
mentioned, for departing from his ſervice, or quitting or returning his work 


as aforeſaid. / 4. 
2, It ſhall be lawful for the perſons ſo employing any ſuch artificer, Q. 


do employ any other perſons to finiſh and compleat ſuch work as ſhall be ſo 


left by any ſuch artificer, Sc. and the perſon who ſhall be employed to finiſh 
ſuch work, though not free of any corporation, ſhall not be liable to any 
fines and penalties that may be impoſed by any court or corporation for his 
finifhing the ſaid work. 

And if any diſpute ſhall ariſe between any maſter workman, or other per- 


ſon, employing any ſuch artificer, &c. about the goodnets of materials, or 


whether the ſame be fit or a ſufficient quantity given for the work, for 
which they were intended, upon application made by either of the parties 


to one juſtice, ſuch juſtice is required to give directions to the maſter and 
wardens of the corporation or. trade profeſſed by either of the parties, and 
in ſuch places where no corporation is ſubſiſting, then to any other experi- 


enced perſon to examine into the premiſſes; and the deciſion ſo made there- 


in, by the ſaid maſter and wardens or other experienced perſon, is to be de- 


initive, /. . ä 


IL. Diſcharging ſervants. 


1. By the act 2 G. 1. c. 17. On the diſcharge or putting away any ſervant 


ſtom his or her ſervice, or upon ſuch ſervants regularly leaving his or her ſer- 


vice, the maſter or miſtreſs of ſuch ſervant ſhall give a certificate in writing 


under his. or her hand, that ſuch perſon who is therein named was his or her 
ſervant, and that he or ſhe is diſcharged from the ſaid ſervice, and ſhall in 


the ſaid diſcharge, certify, if deſired, or ſuch maſter or miſtreſs thinks fat, 


the behaviour of ſuch ſervant. | 
2. No maſter ormiſtreſs ſhall hire any fervant without a diſcharge asafore- 


ſaid, under the hand of the maſter or miſtreſs, with whom the faid ſervant 


laſt 
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laſt dwelt; and in caſe any perſon ſhall refuſe to give his or her ſervant 3 
diſcharge and certificate of their behaviour as aforeſaid, ſuch ſervant mar 
apply to ſome neighbouring juſtice of the county or city where ſuch mage, 
or miſtreſs inhabits, or to the chief magiſtrate of any city or corporate 
town, if ſuch maſter or miſtreſs live in one, who ſhall write to the mage, 
or miſtreſs of ſuch ſervant, not being a peer or peereſs of this realm; and 
in caſe ſuch maſter or miſtreſs ſhall be a peer or peereſs of this realm, the, 
to the ſteward or bailiff of ſuch peer or peereſs, and require from them xe. 
ſpectively the reaſon why ſuch ſervant is refuſed ſuch diſcharge and certificate 
of his or her behaviour. . 5. | 

And in caſe no anſwer be given to ſuch letter within five days, or that th, 
juſtice or chief magiſtrate ſhall ſooner, by an anſwer to ſuch letter, find that 

the cauſe of the refuſal of ſuch diſcharge or certificate was not ſufficient 
the ſaid juſtice or chief magiſtrate are required to give a certificate thereof 
or of ſuch reaſons as the maſter and miſtreſs give for refuſing ſuch diſcharge 
or certificate, that ſuch perſon, who 1s about to hire ſuch ſervant, may he 
apprized of ſuch ſervant's behaviour, and judge thereof, before he or ſhe 
hires ſuch ſervant; for which certificate, the ſaid juſtice or chief magiſtrate 
or their clerks, ſhall not take any fee; and the ſaid certificate ſhall be 28 
good as if the ſame had been given by ſuch maſter or miſtreſs. 

Any ſervant who ſhall be convicted of counterfeiting or producing 
counterfeited certificate, under the hand of any maſter or miſtreſs, or jul. 
tice of the peace, or chief magiſtrate, or under the hand of the ſteward or 
bailiff of any peer or peereſs, before two juſtices of the peace, by the oath 
of one or more witneſſes, or by ſuch ſervant's own confeſſion, ſhall be com. 
mitted to the houſe of correction, and there kept for three months to hard 
labour, and whipt publickly on ſome market day, between the hours cf 
eleven and twelve in the morning, through the ſtreets of the town where the 


houſe of correction ſtands. 


X. Hiring without a diſcharge. 


1. By the act 2G. 1. c. 19. No ſervant ſhall hire, or offer themſelves to be 
hired, while he or ſhe is actually in ſervice, and before the time for which 
he or ſhe did contract or hire him or herſelf be expired, without licence 
from his or her maſter or miſtreſs firſt obtained, unleis ſuch ſervants do fir 
give one months notice thereof to his or her maſter or miſtreſs; and in caſe 
any ſervant ſhall do the contrary, on complaint and due proof, upon oath be- 
ing made thereof, before any juſtice or chief magiſtrate, where ſuch ſervant 
reſides, every ſuch ſervant ſhall be committed to the houſe of correction, for 
any time not exceeding ten days, there to be kept at hard labour during that 
time, or put in the ſtocks in ſome market town, on the market day, for an) 
time not exceeding ſix hours. /. 3. 


2. No ſervant not having ſuch diſcharge or certificate, ſhall be intitled to. 


recover any wages by virtue of this act, from ſuch maſter or miſtreſs, to 
whom he or ſhe ſhall hire him or herſelf, without producing ſuch diſcharge 
or certificate before ſuch juſtice or chief magiſtrate, or proving by a ſufficient 
witneſs on oath, that ſuch diſcharge or certificate was given to ſuch ſervait. 
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3. And if any perſon ſhall knowingly take into ſervice any perſon who has 
been in any former ſervice, without ſuch diſcharge or certificate, ſuch perſon, 
being thereof convicted at the general quarter ſeſſions of the peace, held for 
the county or place where ſuch oftence ſhall be committed, ſhall forfeit five 

nds, to be levied by diſtreſs and ſale of the offenders goods, by warrant 
of ſuch general quarter ſeſſions, rendering to the party the overplus ; one 
moiety of ſuch forfeiture to be to the uſe of the poor of the pariſh where 
ſuch offence is committed, and the other moiety to the informer, who ſhall 
diſcover and make out the ſame. /. 5. i 


XT. Miſbehaviour of nurſes. 


1. By the act 2 G. 1. c. 1). No woman ſhall hire herſelf to be a nurſe, 
or take upon her the nurſing of any child, knowing herſelf to be with child 
at the time ſhe taketh the child to nurſe, neither ſhall any woman continue 
to nurſe any child after ſhe knoweth herſelf to be with child, without giving 
notice thereof to the parents of the child. /, 8. | 

And no woman that hath any foul or infectious diſeaſe, which may be com- 
municated to the child, ſhall hire herſelf to be a nurſe, or take upon her the 
nurſing of any child, or ſhall continue to nurſe any child, after ſhe ſhall diſ- 
cover herſelf to have any foul or infectious diſeaſe. $4 8 4 5h 

And if any woman offend therein, on complaint made to any juſtice of 
the peace, or chief magiſtrate of any city or town corporate, the ſaid juſtice 
or chief magiſtrate are required to appoint two or more phyſicians, chrrurge- 
ons, or midwives, as the caſe ſhall require, to examine the matter complain- 
ed of, and to make report upon oath. _ | | | | 

And if they do on their oaths declare, that in their judgment the woman 
complained of hath offended in any of the particulars aforeſaid, every ſuch 
nurſe ſo offending, ſhall, by the judgment of ſuch juſtice of the peace, for- 
feit ſuch wages as ſhall be then due to her, and all ſuch profits -or ſums of 
money, as he ſhall have received on account of ſuch nurſing, to the perſon 
informing againſt her for ſuch offence, to be recovered and levied in ſuch 
manner, as ſervants wages are herein before directed to be recovered, and 
alſo ſhall ſuffer ſuch corporal puniſhment, as by this act is appointed to be 


. inflicted on ſervants counterfeiting or producing forged or counterfeited cer- 


tificates. | | | 
2. Provided, that no nurſe who is with child, ſhall be whipped for offen- 


ding againſt |this law, till two months after her delivery. /. g. 


XII. How far the maſter is anſiberuble for the ſervant. 


1. The maſter is indictable for a nuſance done. by his ſervant; as for throw- 
ing dirt in the highways. L. Raym. 264. | | 
But nevertheleſs it ſeemeth, that the ſervant alſo is indictable; as Mr. 
Hawkins ſays, that a ſervant is not excuſed the commiſſion of any crime, by 
the command or coertion of bis maſter. *1 Haw. 3. gw 
2. If goods are delivered to the ſervant of a carrier, and the goods are 
loſt, an action lies againſt the maſter. Mood b. 1. c. 6. 
| 4 P 3. A 
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3. A ſervant with a cart, ran againſt another cart, wherein was a pipe of 
ad and overturned the cart and ſpoiled the ſack, an action lies again the 
maſter. 2 Salk, 441. | | 

4. M. 10 W. Jones and Hart. A pawn-broker's ſervant took a pawn the 
pawner came and tendred the money to the ſervant; he ſaid he had loſt the 
goods; upon this the pawner brought an action againſt the maſter, and it was 
held well. 2 Salk. 441. ; 

5. H. 8 G. Mead and Hammond. The plamtiff, according to the common 
courſe of dealing, delivered to the defendant's ſervant an ingot of gold to 
eſſay; and it not being returned, he brought an action againſt th: maſter. 
And Pratt Ch. J. directed the jury, that the delivery to the ſervant wa, 
ſufficient to maintain the action againſt the maſter, on proving a ſubſequent 
demand and refuſal; ſo the plaintiff had a verdict. Str. 505. 

6. M. 8 E. Cary and Webſter. The defendant was a clerk of the Hush. 
ſea company, and took in payments, The plaintiff paid him 6007. and he 
paid it over to the company. And by Pratt Ch. J. No action in this caſe lies 
againſt the ſervant. If he had not paid it over, the plaintiff would have had 
his option, either to charge him or the company; as in the common caſe of 
payment to a goldſmith's ſervant, who doth not carry it to the account of 
his maſter, the party hath an election to go againſt either: he may charge 
the ſervant, becauſe till the money is paid over, the ſervant receives it to his 
uſe; or he may paſs by the ſervant, and make his demand upon the maſter, 
becauſe the/payment to the ſervant is made in confidence of the credit given 


him by the maſter. Sr. 480. 


A. Summons of the maſter for wages, on complaint of the 
ſervant. 


Dublin. j To the conſtable o in the ſaid county. 


HE RE AS information and complaint hath been made unto me=— 

one of his majeſty's juſtices of the peace in and for the ſaid county, up- 
on the oath of A. S. of- in the ſaid county, huſbandman, that he the ſaid . 
A. S. was duly hired by A. M. of- in the ſaid county, huſbandman, to 
be a ſervant in huſbandry to and with him the ſaid A. M. for the ſpace of 
| ſor, labourer; or, artificer ; or as the caſe ſhall be] for the wages if 
And accordingly that he the ſaid A. S. hath duly performed the ſaid 
ſervice ; yet nevertheleſs that he the ſaid A. M. hath refuſed, and dotb refuſe, 
to pay unto him the ſaid A. S. the wages juſtly due to him for his ſaid ſervice: 
Theſe are therefore to command you forthwith to ſummon the ſaid A. M. 10 ap- 
pear before me at———1n the ſaid county, on the day of this pre- 
fent month of at the hour ... in the afternoon of the ſame day, lo 


| ſhew cauſe why the ſaid wages ſhould not be paid. And be you then there 10 


certify what you ſhall have done in the premiſſes. Given under my hand and 
ſeal, the———day of ————in the——year of the reign of — 


B. Order 


| the 
L was 
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B. Order for payment of the ſame. 


—— HE RE A8 information and complaint hath been made unto 
me one of his majeſty's juſtices of the peace in and for 
the ſaid county, upon the oath of A. S. of- in the ſaid county, huſband- 
man, that he the ſaid A. S. was duly hired by A. M. in the ſaid coun- 
ty, huſbandman, to be a ſervant in huſbandry, to and with him the ſaid A. M. 
for the ſpace , lor, artificer, glaſſman, pitman, labourer, or other- 
wiſe as the caſe ſhall be] and that he the ſaid A. S. hath duly performed the 
ſaid ſervice; yet nevertheleſs, that he the ſaid A. M. did refuſe to pay to him 
the ſaid A. S. the wages juſtly due unto him for ſuch ſervice as aforeſaid , 
Aud whereas the ſaid A. M. having appeared before me, in purſuance of my 
ſummons for that purpoſe, hath not proved to me, that the ſaid wages have 
been duly paid to him the ſaid A. S. as aforeſaid, nor hath ſbewed to me any 
juſt cauſe why the ſaid wages ſhould not be paid, and hath not paid the ſame - 
[Or, And whereas it duly appears to me, as well upon the oath of A. C. con- 
fable of- aforeſaid, as otherwiſe, that he the ſaid A. C. by virtue of my 
precept to him directed, did duly ſummon the ſaid A. M. to appear before me at 
a certain time and place therein prefixed, to ſhew cauſe why the ſaid wages 
ſbould not be paid; and whereas the ſaid A. M. hath neglected to appear accor- 
ding to the ſaid ſummons, and hath not ſhewed any cauſe as aforeſaid] Ithere- 
fore having duly examined into the truth and matter of the ſaid complaint, and 
upon due conſideration had thereof, do hereby adjudge, determine, and order, 
that he the ſaid A. M. upon due notice hereof, do pay or eauſe to be paid to him 
the ſaid A. S. the ſum of ———which appears to me 10 be juſt and reaſonable 
to be paid by him the ſaid A. M. to him the ſaid A. S. as and for his wages as 
aforeſaid. Given under my hand and ſeal ibe day of — in the 

year of the reign of: | 


C. Warrant of diſtreſs for the ſame. 


{To the conſtable of: 


HE RE AS A. S. / in the ſaid county, huſbandman, hath 
| duly complained unto me- one of his majeſty's juſtices of the peace 
in and for the ſaid county, that A. M. of- in the ſaid county, huſband- 
man, hath refuſed to pay unto him the ſaid A. S. the wages juſtly due unto him 
for ſervice in huſbandry truly and faithfully performed by him the ſaid A. 8. 
to him the ſaid A. M. [Or, as the caſe ſhall be] And whereas the ſaid A. M. 
baving appeared before me in purſuance of my ſummons for that purpoſe, hath 
nt proved to me that the ſaid wages have been paid to him the ſaid A. S. as a- 


foreſaid, and hath not ſhewed any juſt cauſe why the ſame ſtould not be paid 


[Or, And whereas the ſaid A. M. hath been duly ſummoned by me to few 
cauſe to me why the ſaid wages ſhould not be paid, but he the ſaid A.M. hath 
neglected to appear according to the ſaid ſummons, and hath not ſhewed any 
cauſe as aforeſaid] I therefore the ſaid juſtice, upon due conſideration bad 

3 2 | Fs if © thereof, 


667 


668 


Servants. 


thereof, on the day of: now laſt paſt, by writing under my band and 
ſeal, did thereupon determine and order, that he the ſaid A.M. ſhould pay ty 
him the ſaid A. S. the ſum of- -which appeared to me to be juſt and res. 
ſonable to be paid by him the ſaid A. M. to him the ſaid A.S. as and for his 
wages as aforeſaid; And whereas it duly appears to me, that be the ſaid A. M 
on the ſaid ——— day of- now laft paſt, bad due notice of my ſaid ordir 
and that due demand of the ſaid ſum of ——was then made of hin the ſaid 
A. M. by him the ſaid A. S. but that be the ſaid A. M. did not then pay, yy 
hath yet paid the lame, nor any part thereof , Theſe are therefore to command 


you, to make diftreſs of the goods and chatiels of him the ſaid A. M. and if 


within the ſpace. of. | four] days next after ſuch diſtreſs by you made, the ſaid 
ſum of ——— together with the reaſonable charges of taxing and keeping thy 
ſaid diftreſs, ſhall not be paid, that then you ds ſell the ſaid goods and chase 
fo by you diftrained, and out of the money ariſing by the fale thereof, that you 
pay the ſaid ſum of— unto him the {aid A. S. returning the overplus upm 
demand unto him the ſaid A. M. the reaſonable charges of taking, keeping, and 
ſelling the ſaid diſtreſs, being thereout firſt deducted. Gruen under my band 
and ſeal the—— day of - in be -e f. | 


D. Warrant for a ſervant on complaint of the maſter for miſbe- 
©  haviour. 


— — To the conſtable of ———. 


» 


HERE AS information and complaint bath been made unto m. 

one of his majeſty's juſtices of the peace, in and for the ſaid county, 
upon the oath of A. M of ———im the ſaid county, huſbandman, | artificer, 
labourer, or as the caſe ſhall be] that A. S. of ————aforeſaid in the ſaid 
county, huſbandman, was hired by him the ſaid A. M. to be ſervant in huſban- 
dry to him the ſaid A. M. for the ſpace of- and that he the ſaid M. 8. 
bath in his ſaid ſervice [or, employment] been guilty of divers miſdemeanurs, 


miſcarriages, and ill behauwur, towards him the ſaid A. M. and particularly 


ſas the caſe ſhall be]; The/e are therefore. to command you forthwith to bring 

the ſaid A. S. before me to anſwer unto the ſaid complaint, and to be further 

dealt with according to law. Given under my hand and ſeal, the——aay if 
in the——year of the reign of ——. 


E. Commitment of the ſervant thereupon to the houſe of cor- 


rection. 
| 5 To the conſtable of in the ſaid county, and to the keeper | 
o the houſe of correction at in the ſaid county. 


p . . 
W HERE A8 information and complaint hath been mad —ſthe 


ſame as above, reciting the complaint) And whereas in purſuance of 


the flatute in that caſe made and provided, I have duly examined the proffs 
and allegations of both the ſaid parties, touching: the matter of the . 
Wo” | ; | ; ; P aitity 
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aint, and upon due con ſideration had thereof, have adjudged and determi 

7 ſaid complaint to be true: Theſe are therefore to ——. you the ſaid 2 
fable forthwith to convey the ſaid A. S. to the ſaid houſe of correftiog at 
aforeſatd, and to deliver him to the keeper thereof, trgether with this warrant : 

And I do hereby command you the ſaid Rec per to recei ve the ſaid AAS. into your 
cuſtody in the ſaid houſe of correction, there tu remain, and be corretted, and 
held to hard labour, for the ſpace of one kalendar month [or for a leſſer time] 

from the date hereof. And for your ſo doin g, this ſhall be your ſufficient war- 
rant. Civen under my hand and ſeal, the——day of ——in the——year of 
the reign of- 


F. Or otherwiſe he may be puniſhed by abatement of wages, 
as follows: | 


HE fame as above to have adjudged and determined the ſaid com- 
plaint to be true I do therefore hereby order, as a puniſhment for the 
ſaid offence, that the ſaid A. S. ſhall abate from his wages to be paid to him by 
the ſaid A. M. the ſum of ——and do hereby diſcharge the ſaid A. M. from the 
payment of the ſaid ſum Ll as part of the wages of him the ſaid A. S. 
Groen under my hand and ſeal, the day of ——in the———year——. 


G. Or otherwiſe he may be diſcharged, thus : 


have adjudged and determined the ſaid complaint jo be true : I do 
therefore hereby order, as a puniſhment for the ſaid offence, that the ſaid A. S. be 
diſcharged, and do hereby diſcharge him the ſaid A. S. from his ſaid ſervice [or 
employment] and the ſaid A. M. from keeping him the ſaid A. S. Given under 
my hand and ſeal, the——day of ——in the——yea 


H. Summons of the maſter, on complaint of the ſervant, for ill 
uſage; on the 20 G. 2. c. 18. | 


{To the conſtable of: 


W HERE AS complaint hath been made unto me——one of his ma- 
| Jeſty's juſtices of the peace in and for the ſaid county, upon the oath of 
A. S. of —1 the ſaid county, huſbandman, [labourer, &c.] that he the ſaid 
A. S. was duly hired by A. M. of— aforeſaid in the ſaid county, huſband- 
nan, to be ſervant in huſbandry to him the ſaid A. M. for the ſpace of- 


(or, as the caſe ſhall be] and that be the ſaid A. S. did accordingly at the time 
aforeſaid enter upon, and afterwards until this preſent time hath continued, 
and doth continue, in the ſaid ſervice [or employment]: But that he the ſaid 
A. M. during the ſaid ſervice hath miſuſed him the ſaid A. S. [refuſed ne- 
eſſary proviſion, been guilty of cruelty or other ill treatment, mentioning the 
particulars] Theſe are therefore to require you in his majeſty's name, to * 
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the ſaid A. M. by ſhewing unto him this precept, or leaving a true copy thereif 
at his uſual place of abode, to appear before me on at the houſe . 
in in the ſaid county, at the hour of ——in the afternoon of the [qy, 
day, to anſwer unto the ſaid complaint. And be you then there with this pre. 
cept, to certify what you ſhall have done in the execution thereof. Given under 
my hand and ſeal, the——-day 9 in the——year 


I. Diſcharge of the ſervant there pon. 


H E ſeme as before to the end of the complaint, And whereas 
the ſaid A. M. in purſuance of my ſummons for that purpoſe hath ap- 
peared before me, to anſwer unto the ſaid complaint, but hath not proved that 
he is not guilty of the ſaid complaint and charge; but on the contrary it hath 
been fully and duly proved before me, that he the ſaid A. M. ts guilty of the 


ſeveral offences ſo complained of as aforeſaid ; [Or, And whereas it appears u 


me, upon theoath of A. C. conſtable o/ aforeſaid, that he the ſaid A. C. 
by virtue of my precept to him directed, did duly ſummon him the ſaid A. M. y 
appear before me at a reaſonable time therein prefixed, to anſwer unto the ſaid 
complaint, but he the ſaid A. M. hath 2h, þ ing to appear according to the ſaid 
ſummons] I therefore, having examined into the truth and matter of the ſaid 
complaint, and upon due confideration had thereof, do hereby adjudge the ſaid 
complaint to be true; and thereupon do order that the ſaid A. S. be diſcharged, 
and do hereby diſcharge the ſaid A. S. from his ſaid ſervice [or, employment] 
Gruen under my hand and ſeal, the day in the year of thi 
reign of ———, 


Sellions. 

I. HE ſeſſions of the peace is a court of record, holden before two 
or more juſtices, whereof one is of the quorum, for execution of the 
authority given them by the commiſſion of the peace, and certain ſtatutes 

and acts of parliament. Dalt. c. 185. | 
2. It ſeems that the general ſeſſions, and garter ſeſſions, are not ſynony- 
mous; but that the quarter ſeſſions are a ſpecies only of the general ſeſſions, 
and that ſuch ſeſſions only are properly called general quarter feſſions, which 
are holden in the four quarters of the year, in purſuance of the ſtatute of 
the 2 H. g. and that any other ſeſſions holden at any other time for the ge- 
neral execution of the juſtices authority, which by the ſaid ſtatute they arc 
authorized to hold oftner than at the times therein ſpecified, if nezd be, 
may be properly called general ſeſſions, and that thoſe holden on a ſpecial 
occaſion for the execution of ſome particular branch of their authority, 


may properly be called ſpecial ſeſſions. 2 Haw. 42. 
3. By the 12 R. 2. c. 10. The juſtices ſhall keep their ſeſſions in every 


the ſ-llion5 all quarter of the year at leaſt, and by three 2 if need be; on pain of be. 


be kept. 


ing puniſhed according to the diſcretion of the king's council, at the fuit of 


every man that will complain. | 1 
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nd by the 2 H. 5. fl. 1. c. 4. The particular time in eve 
Fe. ear mal be as follows; to wit, in the firſt week after the | A 
Michael, in the firſt week after the Epiphany, in the firſt week after the 
clauſe of Eafter, and in the firſt week after the tranſlation of St.:7homas the 
martyr; and more often if need be. | 

The ſtrict, regular expoſition of the aboveſaid ſtatute of the 2 H. 5. is 
that if the feaſt day fall upon the ſunday, the ſeſſions ſhall be held in the 
week following, and not the ſame week. 2 H. H. 49 | 

Yet it is very plain, that the quarter ſeſſions are variouſly held in ſeveral 
counties, ſome at one day, and ſome at another, yet it hath been ruled, that 
theſe are each of them good quarter ſeſſions within the ſeveral acts that re- 
late to quarter ſeſſions; for theſe acts, eſpecially the 2 H. 5. is only directive 
and in the affirmative, and therefore, tho' the ſeſſions are held on another 
day, according to the general direction of the 12 R. 2. yet they are quar- 
ter ſeſſions. 2 H. H. 50. | #3 

There is no determination by any ſtatute, of any particular place for Where the 
the ſelſions to be kept, ſo it be within the county. And if a place within feld. 
the county be incorporated, and have juſtices of its own, yet the ſame re- 
mains part of the county, and the juſtices of the county may notwithſtanding 
hold their ſeſſions there, although it may be that they ſhall not intermeddle 
with matters ariſing there, ſave only ſuch as happen in their ſeſſions, or with 
relation thereunto. Dal. c. 185. 

5. And from hence it ſeems to follow, that any two ſuch juſtices may Precept to 
direct their precept under their teſte to the ſheriff, for the ſummons of the 33 
ſeſſions, thereby commanding him to return a grand jury before them, or a 
their fellow juſtices at a certain day and place, and to give notice to all ſtew- 
ards, conſtables, and bailiffs of liberties, to be preſent and do their duties 
at ſuch day and place, and to proclaim in proper places throughout his bai li- 
wick, that ſuch ſeſſions will be holden at ſuch day and place, and to attend 
there himſelf to do his duty. 2 Haw. 41. 

And ſuch precept ſhould bear teſte, or be dated, fifteen days before the 


return, and ought forthwith to be delivered to the ſheriff, to the end he may 


have ſufficient time to proclaim the ſeſſions, to ſummon and return the ſeve- 
ral juries, and to warn all officers and others that have buſineſs there, to at- 
tend, MNel/. 35. 

And it 1s ſaid that ſuch a precept by any two ſuch juſtices cannot be ſu- 
perſeded by any of their fellows, but only by writ out of chancery. 1 


Haw. 4t. | 
But the ſeſſions without a previous ſummons is good, but then no man 


ſhall loſe any thing for default of his appearance there, becauſe no man had 


notice of their ſitting. Lamb. 281. Nor can any one be compelled to ap- 
pear there. L. Raym. 1238. | | 

Mr. Lambard puts a caſe from Mr. Marrow, that if two or more juſtices 
appoint the ſeſſions to be holden in one town, and ſo many more appoint 
a ſeſſions in another town the ſame day, and holds they may be ſo held, and 
that the preſentments in both are good ; but that appearance at one, is a 
diſcharge of ſervice at the other. But it may be well queſtioned whether 
they are not both void ; for they make two courts of that which ought to 


be intire and but one: for it doth not appear that the juſtices are required 
| Wo or 
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or enabled to hold more than one ſeſſions at a time, and ſo their authorir, 
being equal, and ſeeing no preference can be made by the priority of time, 
or nature of the ſervice, they may be taken to be both void. However the 
juſtices, by whoſe forwardnefs ſuch diviſion happens, or on whom ſuch 
miſcarriage is chargeable, are puniſhable for the ſame by information arg 
fine, or putting out of the commiſſion, as the cauſe ſhall require. Dy; 
c. 185. ? | | 

6. The perſons who ought to appear at theſe ſeſſions are as follows 

(1) The juſtices of the peace; thefe without doubt are compellable to 
appear at the ſeſſions, for without their appearance the ſeſſions cannot he 
holden. Dalt. c. 18g. | | 

But a juſtice ought not to join in an order at ſeſſions wherein himſelf i, 
concerned, nor ought his name to be in the caption. An order was quaſh. 
ed for that reaſon; 2 Salk. 607. 

(2) The cuſtos rotulorum, who hath cuſtody of the rolls of ſeſſions, ought 
(by the commiſſion) to be there by himſelf, or by his deputy, who is the 
clerk of the peace. Dalt. c. 185. | 

(3) The ſberiff alſo, by virtue of the commiſſion, by himſelf or his de. 
puty ; to receive the fines, to return jurors, to execute proceſs, and what 
elſe to his office doth appertain. id. = 

(4) All coroners. id. 

(5) The conflables of hundreds (that is high conſtables) and all other 
officers to whom any warrant hath been directed, in order to make retum 
thereof. id. | | | 

(6) All batiliffs of hundreds and liberties, in reſpect they are bound 0 
give an account of all ſeſhons proceſs. id. | | 

(7) The gaoler ; to bring thither his priſoners, and to receive ſuch as may 
be committed. Dalt. c. 185. | 

(8) The keeper of the houſe of correction, to give in a kalendar and ac- 
count of perſons in his cuſtody. id. | | 

(9) All jurors returned by the ſheriff, by virtue of the aforeſaid precept, 
And the jurors not appearing according to their ſummons, are puniſhable 


by loſs of iſſues, which uſually make part of the eſtreats of ſeſſions. 1d. 


(10) All perſons bound by recognizance to anſwer, or to proſecute and 
give evidence. id. | = 

7. And all perſons may freely attend at the ſeſhons for the advancement 
of publick juſtice, and for the ſervice of the king. And to this end they 
are (as 1t were) invited thither by a certain — bl, of acceſs, and by pro- 
tection from common arreſt , a thing that is incident to every court of re- 
cord, and without which, juſtice would be greatly hindered. So that if « 
man come voluntarily to the ſeſſions, either to prefer a bill of indictment, 


or to give information againſt another, or to tender a fine upon an indict- 
ment touching himſelf, or do come compelled to make appearance for fav- 
ing his recognizance, and be arreſted by the ſheriff upon common and or. 


ginal proceſs, in his coming thither, or during his tarrying there; it ſeemeth 
(Mr. Lambard ſays) that (upon examination of the matter under his oath) 
he ſhall be diſcharged thereof by the privilege of this court, even as it 1s 
uſed in the higher courts at Vęſiminſter. Lamb. 402. 

But Mr. Hawkins puts it more doubtfully, ſaying, it is queſtioned whe- 


ther the ſeſſions, as alſo all courts of record, may not diſcharge any _ 
| | arrelted, 
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arreſted, during his journeying to or from ſuch courts, or neceſſary atten- 
dance there, by proceſs from any other court: However it ſeems to be 
agreed, that any ſuch court may diſcharge a perſon who ſhall be fo arreſted 
in the face of it. 2 Haw. 5. 
T. 7 E. 2. It ſeemeth to have been agreed in the argument upon Col. 
Pitt's cafe (which was an arreſt in his return from parliament) that not only 
in the high court of parliament, but alſo in the inferior courts, the parties 
to the ſuit, and alſo the witneſſes, are protected in going, continuing, and 
returning. And this returning hath never been very nicely ſcanned, ſo as 
to require a man to go the direct road, and the protection is not forfeited 
by the plea of going out of the wa , becauſe it may be the party went to buy 
a horſe, victuals, or other neceſſaries for his journey. Neither is the law fo 
ſtrict in point of time, as to require a perſon to ſet out immediately after 
the trial is over; and for that was cited the caſe of Hatch and Bliſfet, T. 
13 Ann. ſhe had a trial at Vincbeſter aſſizes, which was over on Friday at 
four in the afternoon :; ſhe ſtaid there till after dinner on Saturday; and in 
the evening at ſeven was arreſted going home to Portſmouth, which is 
twenty miles : and the court held, that ſhe ought to be diſcharged, her pro- 
tection not being expired, and a little deviation or loitering would not alter 
it. Str. 987. 1 . | 
But a a man is arreſted by proceſs out of the courts at Yeftminſfter, 
it doth not ſeem that the juſtices of the peace (unleſs the arreſt is made in 
the ſeſſions) have power to difcharge him; but on application to the court 
from whence the proceſs iſſued, ſuch court probably may diſcharge him, 
and puniſh the perſon who made the arreſt. = 
8. Where authority is given to two juſtices to do any act, the ſeſſions The ſeflions 
may do it, in all caſes, except where appeal is directed to the ſeſſions. may ices 
L. Raym. 426. | 5 
9. tices may iſſue their warrants for apprehending perſons charged of les may 
crimes within the cognizance of the ſeſſions, and bind them over to appear _ over for 
there, althongh the offender be not yet indicted. 1 H. H. 579. * ak. 8 
10. If juriſdiction be given to the ſeſſions, to hear and determine, and gon, 
doth not ſay by information, this ſhall be by indictment, and not upon in —_— in Pe. 
formation. Dalt. c. 191. | ment. 
11. The ſeſſions are not obliged to give any reaſon of their judgment in Need not give 
the orders they make, no more than any other of the courts: of law. 2 their reaſons. 
Salk. 607. 7 | | 
5h By Holt Ch. J. The ſeſſions is all as one day, and the juſtices may orders may be 
alter their judgments, at any time whilſt it continues. 2 Salk. 606. _—_— 
13. In the caſe of Thornby and Fleetwood, T. 6 G. (which was upon a Court equally 
writ of error in the king's bench brought againſt a judgment given in the divided. 
court of common pleas) the court was equally divided; whereupon it was 
conſidered what was further to be done. And after ſeveral expedients, which 
were judged impracticable, the parties at laſt conſented that the judgment 
ſhould be affirmed, fo that the caſe therenpon might come before the houſe 
of lords for a final determination. And Pratt Ch. J. delivered the opinion 
of the court thus : The plaintiffs in error move us for an affirmance : As 
to that you ſee the court is divided, and there can be no rule: but in this 
caſe, becauſe the party againſt whom it is to be affirmed, is defirous and 
willing it ſhould be ſo, we are all of opinion that upon his. conſent the judg- 
4 Q. ment 


Seſſions. 


ment of the common pleas may be affirmed. But leſt this be brought in 
future ages as a precedent of an affirmance upon a diviſion, we direct the 
officer. to make the rule ſpecial in this caſe, on recral of tt: difference in 
opinion amongſt the judges, and the conſent of the party. Str. 383, 4. 

T. 8G.2. K. and the juſtices of Weſtmorland. Order of two juſtices 
of the borough for removing a poor family; appeal to the ſeſſions of the 
county, at which the juſtices were equally divided; ſono determination wag 
made, nor the appeal adjourned. A mandamus was directed to all the jy. 
ſtices of the county in general, to proceed on the appeal. And it was 
faid, that the juſtices ought in this caſe to have adjourned the appeal, or 
continued it over to a ſubſequent ſeſſions, till by the coming of more jy. 
ſtices it might have been determined. Seſſ. C. V. 2. 193. 

Or if the court ſhall be ſtill divided, as fo it may happen in ſmall coy. 
ties or towns corporate where the juſtices are but few, or where the num- 
ber is reduced by reaſon of the reſt being intereſted ; in order that the 
cauſe may not be hung up for ever, it may be adviſable (according to the 
courſe preſcribed in the caſe of Thornby and Fleetwood abovementioned) for 
the court, by conſent of the parties, to affirm or quaſh, and thereupon ſtate 
the caſe ſpecially, to be laid before the judges of aſſize, or rather before the 
court of king's bench; for the judges of aſſize are oftentimes ſufficiently 
employed with the proper buſineſs of the circuit, without being impor- 
tuned with theſe matters of inferior conſequence. 

Seflions cannot 14. A judge ↄf niſi prius by conſent of parties may make a rule to re- 
reters fer a cauſe ; but the ſeſſions cannot do ſo, though by conſent. They may 
refer a thing to another to examine, and make report to them for their 
determination, but cannot refer a thing to be determined by the other, 
2 Salk. 477. | . 
How far the 15. It ſeemeth certain, that the ſeſſions hath no authority to amerce any 
ions hath juſtice for his non-attendance at the ſeſſions, as the judges of aſiize may for 
Senden. the abſence of any ſuch juſtice at the gaol delivery: for it is a general ruk, 
that inter pares non eſt poteſtas, it being reaſonable rather to refer the puniſh- 
ment of perſons in a judicial office, in relation to their behaviour in ſuch 
office, to other judges of a ſuperior ſtation, than to thoſe of the ſame rank 
with themſelves. And therefore it ſeems to have been holden, that if a 
juſtice at the ſeſſions, who is not of the quorum, ſhall uſe ſuch expreſſions to- 
wards another who is of the quorum, 4 which if he were a private perion 
he might be committed or bound to his good behaviour, yet the ſeſſions 
hath no authority to commit him, or to bind him to his good behaviour : 
And yet it ſeems to be agreed, that if a juſtice give juſt cauſe to any perſon 
to demand the ſurety of the peace againſt him, he may be compelled by 
any other juſtice to find ſuch ſecurity; for the publick peace requires an im. 


mediate remedy in all ſuch caſes. 2 Haw. 41, 42. 
16. The ſeſſions may proceed to outlawry in caſes of indictments found 
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may lea before them; and that, by the common law ; and in caſes of popular ac. 


eee * tions, by the 10 C. 1. J. 4. c. 11. But they cannot iſſue a capas ulla- 

gatum, but muſt return the record of the outlawry into the king's bench 

and there proceſs of capias utlagatum ſhall iſſue. 2 H. H. 52. Lamb. 521. 

But by the 12 C. 103. They that have power to award proceſs of out 

lawry, have alſo a power to award a capias utlagatum, as incident to the 
authority and juriſdiction. | 

17. Generally, 


17. Generally, the ſeſſions cannot award an attachment for contempt in Whether they 
not complying with their orders; but the ordinary and proper method is by nf = 
indictment. H. 8 G. 2. K. and Bartlett. Seſſ. C. V. 2. 176. ment. 

18. Generally, it is ſaid, that the juſtices are not puniſhable for what Juſlices not 


they do in ſeſſions. Stam. 173. Unleſs there be ſome manifeſt act of op- 4-4 136 ho 
pr h 


ellon, or wiltul abuſe of power. 2 Barnardiſt. 249, 250. felons. 
19. The manner of proceeding at the ſeſſions, is as follows : Firſt, the Manner of pro- 
juſtices being met, the uſual courſe is with three oyes to proclaim the ſeſſions, cecding in 
and then read the commiſſion of the peace. Dalt. c. 185. e 


20. Then the grand jury are called and ſworn, and the charge given to Grand jury 


them. id. ſworn. 
21. If there be any who are to take the oaths, in order to qualify them Taking oaths, 
for offices, this muſt be done between the hours of ꝗ and 12 in the forenoon, 
and not otherwiſe. 2 Ann. c. 6. ſ. 18. | 

22. The king's proclamation againſt profaneneſs and immorality is alſo to Acts to be read, 
be read; and likewiſe there are divers acts of parliament required to be read 


in the ſeſſions. 
23. Then the recognizances may be called, efpecially ſuch as are fo pro- Recognizances 


_ and give evidence, that fo bills may be drawn and prepared. Dal:. 1 
c. 185. 
24. Although it has been uſed ſometimes, to try a man for felony the Trying for fo- 
- Ones at tn” 


ſame ſeſſions in which the indictment is found, yet it ſeems highly reaſon- (;1cregion. 
able, if the priſoner deſire it, to be deferred, and ſhew caufe probable, to 
defer it. For that, 1. The ſeſſions are holden oftner than the aſſizes. 2. The 
ſpeedy trials ſeem to be in favour of the priſoner, and volenti non fit injuria, 
3. If a traverſe upon an indictment of nuſance be not triable the ſame ſeſſions 
that it is joined, but a man ſhall have time to provide for it; much more in 
matter of life, where uſually the party is in priſon, and may well be ſuppoſed 
leſs able to provide for it, and in the nature of it requires greater conſide- 
ration. Dalt. c. 185. 
And, in another place, it is ſaid, that it is made a doubt, whether a 
trial can be had of a felon the ſame ſeſſions he pleads, unleſs he conſents to 
it. Dalt. c. 185. 
25. The bills being ready, the parties bound over for that purpoſe are gil before the 
ſworn to give evidence upon the bills; and the courſe is, to bid the evidence 840 jury 
go with the grand jury, where they conſider of the bill, and either find it or 


not find it, and then return it. id. 

26. Whilſt the jury is gone out of court, the uſual way is, to proceed Other huſineſs 
upon motions and orders touching ſettlements, baſtardy, nuſances, and the 35 od! ang 
like; and to call perſons bound over to the peace or good behaviour, but it out; lach as 
may not be beſt to diſcharge them till the end of the ſeſſions, becauſe bills motions. 
may be preferred againſt them. id. | 4 7 1 

27. Mr. Shaw (Tit. Seſſions) ſays, no indictment for a nuſance ſhall be Certificates of 
quathed or diſcharged, unleſs two juſtices do certify to the court upon their "9/n&-s © 
own view, either by certificate under their hands, or in perſon, that the nu- 
lance is removed; and for this he quotes 3 Cro. 584. Layton's caſe. But that 
caſe only mentions a certificate in general, and the certificate in that caſe was 
not a certificate of two juſtices, but of ſeveral inhabitants adjoining ;- and it 
ſhould ſeem that the ſeſſions may be well ſatisfied of ſuch removal of a nu- \ 
lance, by other evidence, as well as by that of two juſtices. | 

4Q2 28. Then 


i 
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28. Then may be called the perſons bound by recognizance at the 1g 
ſeſſions, to proſecute their traverſes at the preſent ſeſſions. For if a perſon 
indicted of a treſpaſs or other miſdemeanor, do appear, and ſhall plead no 


guilty, and traverſe the indictment, he ſhall enter into recognizance to pro- 


ſecute his traverſe at the next quarter ſeſſions For in Bumſtead's cafe 
11 C. The whole court was of opinion, that juſtices of the peace may not 


inquire, try, and determine civil offences, in one and the ſame day; for the 


tial for petit 
recen and o- 
mer felonies, 


Arraignment. 


Holding 1pthe Yet it is not neceſſary that he hold up his hand at the bar, or be command. 
hand ed fo to do; for this is only a ceremony, for making known the perſon of 
the priſoner to the court, and if he anſwers that he is the ſame perſon, it i 


Guilty or not 


guilty.. 


party ought to have a convenient time to provide for the trial, Cyo. Car. 


448. 
And on the trial of a traverſe, the defendant muſt appear in the court, 


at the bar, in his proper perſon ; and then the indictment is read. to the jury, 
and the proſecutor and his witneſſes are called to give evidence, and arc 
heard; and if the defendant is found guilty, the court ſets a fine upon him 
adequate to the offence, or other puniſhment as the law directs. Crown Cy. 
O, 51. — 

F In caſe of treſpaſs and aſſault, the court frequently recommends: the de. 
fendant to talk with the proſecutor, that is, to make him amends. for the 
injury done him; and if the proſecutor comes and acknowledges a fatisfac- 
tion received, the court will ſet a ſmall fine on the defendant, as 38. 4 d. or 
12d. Cro. Cr. 52. | 

Sometimes the proſecutor and defendant agree, before the defendant 
pleads to the indictment ; and then the defendant comes into court in his 
proper perſon, and pleads guilty to the indictment ; and upon proving, by 
a ſubſcribing witneſs, a general releafe executed by the proſecutor, the de- 
fendant ſubmits to a ſmall fine, ſuch as the court is pleaſed to impoſe. Cr, 
Cir. 52. | 

There are frequent proſecutions at the ſeſſions for trifling aſſaults, in which 
caſes it is adviſeable for a defendant not to put himſelf to the expence of try- 
ing the indictment ; but to give notice to the proſecutor, that he intends to 
plead guilty, to the indictment; in which caſe the proſecutor attends the 
court with his witneſſes, and gives evidence of the nature of the offence; ard 
then the court proceeds to fine the defendant for his miſbehaviour towards 
the proſecutor: But before that is done, the court will admit the defendant 


to call ſuch witneſſes as he deſires, and will examine them by way of mitiga 


tion. Cro. Cir. 54. 

29. And becauſe the arraignment and trial of priſoners is a great part of 
the buſineſs of the ſeſſions, I will take notice of ſome parts thereof, and pro- 
ceedings thereupon : | 

Towards the end of the ſeſſions, when it appears what bills are come in 
againſt the priſoners, the gaoler being called to ſet his prifoners to the bar, 
and the crier being called-to make a bar, that is; to diſpoſe of the company, 
that a way be made open from the court to the priſoners, that the court, 
jury, and priſoners may ſee each other, one of the priſoners is called to; 4 
B. hold up thy hand. Dalt. c. 18 5. 


all one. 2 Haw. 308. 3 
Then he is acquainted with the effect of the charge laid againſt him, 
Thou. A. B. ſtandeſt indicted, by the name of A. B. for that thou 


(and 


Sellions. 


1 ? ' 6 
(and ſo recite the indictment), How fayeſt thou, 4, B. Art thou guil ty of 77 
this felony and petit larceny whereof thou ſtandeſt indicted, or not guilty ? : 


It. c. 185. | 
d not " he make no anſwer at all, and will not plead, it is beſt to aſk; 


hi m three Mute, 


54 or more times, and to tell him the danger of ſtanding mute, and the grievouſ- 
y not neſs of the judgment of the peine fort S dure; and yet if he will ſtand © 
r the mute, nothing more can be done concerning him till judgment, but to re- 


cord it. 1d, 


Cour. But if it be for petit larceny only, he ſhall not be put to his peine fort & 
ourr dure, as in caſe of grand larceny, but he ſhall have the like judgment as if 
;ury, he had confeſſed the indictment. 2 Haw. 329. 

ie If he pleads privile e, it hath been adju Iged, that where proceedings are 
| him merely at the ſuit of the king, as upon indictment, or upon information 
. brought by the attorney general, no privilege ſhall be allowed; but where 


the e are at the ſuit of the king and of the party, as in caſe of 


e de- a common informer, there the defendant may have his privilege. 1 Lute. 

rt | EO : 

Fa If he anſwer that he is guilty, then the confeſſion is recorded, and no more Conf. Mon. 
d. or done till judgment. Dalt. c. 185. | 


But if he ſay, not guilty, he is then aſked; how wilt thou be tried? Dall. Tn by the 


dant 6. 185. | | | country. 
n his Which was formerly a very ſignificant queſtion, though it is not ſo now; 

„ by becauſe anciently trial by battel, and trial by ordeal was uſed, as well as by 

** the country, or a jury. 


Therefore it is now uſually anſwered, By God and the country. Dar. c. 
185. 


hich Mr. Hawkins obſerves, that every perſon at the time of his arraignment, Humanity to- 
try ought to be uſed with all the humanity and gentleneſs which is conſiſtent with Res the pri- 


the nature of the thing, and under no other terror or uneaſineſs than what pro- 
ceeds from a ſenſe of his guilt, and the misfortune of his preſent circum- 
ſtances ; and therefore ought not to be brought to the bar in a contumelious 


-ards manner, as with his hands tied together, or any other mark of ignominy and 
dant reproach; nor even with fetters on his feet, unleſs there be ſome danger of a 
tige reſcous or eſcape. 2 Haw. 308. 


And the court ought to exhort him to anſwer without fear, and to ac- 
quaint him that he ſhall have juſtice done to him. 2 Inſt. 316. 

Next, the priſoner having put himſelf upon his country, the proſecutors Witneſſes 
are called on their recognizances, to give evidence. Dali. c. 18. call & 
e in Then the jury are called on their panel, thus, You good men that are re- Jury called. 
turned and impanelled, to try the iſſue joined between our ſovereign lord the 
king and the priſoner at the bar, anſwer to your names. Dall. c. 185. 

Which done, and they appearing a full jury, a proclamation is made; If proclamatic n. 
any can inform the king's attorney, or this court, of any treaſons, murders, 
felonies, or other miſdemeanors againſt A. B. the priſoner at the bar, let them 
come forth, for the priſoner ſtands upon his deliverance. Dalt. c. 185: 

Then it is ſaid to the priſoner, You priſoner at the bar, the perſons that Challenge. 
it is you ſhall now hear called, are to paſs upon your trial (upon your life and death, 
if it is a capita) offence); if you will challenge them, or any of them, you 
muſt challenge them as they come to the book to be ſworn, and beſore they 
be ſworn. Dali. . 35. | 

Then 
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Then call the foreman of the jury, and ſay unto him, Lay your hang * 
the book, and look upon the priſoner ; You ſhall well and truly try, and true 
deliverance make, between our ſovereign lord the king, and the priſoner at 
the bar, whom you ſhall have in charge, and a true verdict give according tg 
your evidence: So help you God. | 

Then call the ſecond, and fo ſwear him in like manner, and ſo on to 12 
and neither more nor leſs. 2 H. H. 293. 

Then count them 12, and ſay, You good men that are ſworn, you ſha! 
underſtand, that A. B. now priſoner at the bar, ſtands indicted, for that he 
(and ſo recite the indictment): To which indictment he hath pleaded 
not guilty, and for his trial hath put himſelf upon God and the country, 
which country you are; ſo that your charge is, to inquire whether he be gui''y 
of the felony or petit larceny whereof he ſtands indicted, or not guilty | 

ou find him guilty, you ſhall ſay fo, and inquire what goods and chattels he 
ad at the time of the ſaid felony and petit larceny committed, or at any time 
ſince: (Or, if it be for felony above petit larceny, then, what goods 
and chattels, lands and tenements he had at the time of the ſaid felony com- 
mitted, or at any time ſince:) If you find him not guilty, you ſhall enquire, 
whether he did fly for it, and if you find that he fled for it, you ſhall enquire 
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Jury ſworn, 


Jury charged, 


what goods and chattels he had at the time of ſuch flight. If you find him 


not guilty, and that he did not fly for it, you ſhall ſay fo, and no more; and 

ſo hear your evidence. 2 H. H. 293, 294. Dal. c. 185. 
Witneſſes Then call the witneſſes, and ſwear them, one by one, thus; The evidence 
ſworn. that yon ſhall give on the behalf M our ſovereign lord the king, againſt N. B. 
| priſoner at the bar, ſhall be the truth, the whole truth, and nothing but th: 


truth : So help you God. Dalt. c. 185. 


Witneſſes for When the witneſſes for the king have been examined, if the priſoner de- 


the priſoner. ſires that any witneſſes ſhould be examined for him, they muſt be examined 


| alſo on oath. 
Priſoner not to On trials of this nature, the priſoner ſhall not have counſel allowed to him, 


have counſel. unleſs a point of law ariſe, proper to be debated ; nor a copy of the indidt 
ment. 2 Haw, 400, 402. 
But in offences under felony, a defendant may be heard by his counſel, 
| Wood. b. 4. c. g. | 
Court to be of Otherwiſe, the court is to be of counſel with the priſoner, and ought to 
Fin. with adviſe him for his good, and not take advantages too ſtrictly againſt him 
Dall. c. 185. | 
Evidence ſum- When the priſoner hath done, and hath been heard all that he hath to fay 
* in his defence, the evidence is ſummed up by the court to the jury. And if 
they cannot agree on their verdict at the bar, a bailiff muſt be ſworn to keep 
the jury, thus; You ſhall ſwear that you ſhall keep this jury, without medi, 
drink, fire, or candle; you fhall ſuffer none to ſpeak to them, neither, ball yu 
Speak 10 _ yourſelf, but only to aſk them whether they are agreed : So help 
ou God. 1d. | | 


& 


Verdict. 


The jury coming back, the priſoner is brought to the bar; then the qu, 
is called; they appearing, fay, Set A B. to the bar; Who being there, ſay, |} 
Look upon the priſoner ; how ſay you, is A. B. guilty of the felony (or as the 
caſe is) whereof he ſtands indicted, or not guilty ? If they ſay, not guilty, bid 
him down upon his knees. If they ſay, guilty ; record it, and bid him be 


taken away. Then ſay, hearken to the verdict as the court hath W 
| 


Selſions. 


it; You ſay, A. B. is guilty [or, is not guilty] of the felony whereof he 
ſtands indicted. id. : 3 | 

Then make a proclamation and ſay, All manner of perſons keep ſilence, Judgment. 
whilſt judgment is given againſt the priſoner at the bar, upon pain of impri- 

ſonment. Then ſet the priſoner to the bar, and give the ſentence. id. 

o. Where the ſeſſions is adjourned, the ſtile of the ſeſſions ought not to Adjournment 
run at ſuch a ſeſſions held by adjournment ; but the original meeting of the of the ſeſtons. 
ſeſſions ought to be ſet forth, and that it was continued from thence to ſuch 
further time by adjournment. Str. 832, 865. 

But ſuch adjournment ought not to be beyond the time of meeting of the 
next quarter ſeſſions. As in the caſe of the King and Grince, T. 4 C. An in- 
dictment was found before the juſtices for the county of Lincoln, againſt a con- 
ſtable for refuſing to obey an order of the juſtices ; and the defendant was 
tried, convicted, and had judginent given againſt him, at a general ſeflions 
held the 3d day of May (which was after the Zafter ſeflions began) by the ad- 
journment of the Epipbany ſeſſions : But by the court of king's bench the 
quire, judgment was reverſed ; becauſe the juſtices cannot continue one general ſeſ- 
Nquire | fions to a day ſubſequent to the time appointed by the 2 H. 5. c. 4. for the 
d him holding another original ſeſſions. Vin. Seſs. W. 7. 

„ and 31. By the 12 R. 2. c. 10. The juſtices ſhall take for their wages 45. the Wages of the 
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day for the time of their ſeſſions, and their clerk 25. of the fines and amer- Juſtices, and 

idence ciaments, riſing and coming of the ſame ſeſſions, by the hands of the ſneriffs. 
A.B, WW And the lords of franchiſes ſhall be contributary to the ſaid wages, after the 
4 the rate of their part of fines and amerciaments. 

But no duke, earl, baron, or baneret, ſhall take any wages. 14 R. 2. 
de. FR: * EC? | 
nined And the eſtreats of the juſtices ſhall be doubled, and the one part delivered 

EO by them to the ſheriff, to levy the money thereof riſing, and thereof to pay 
him, the juſtices their wages by the hand of the ſheriff, by indenture betwixt them 


xdict- chereof to be made. 14 R. 2. c. 11. | 
32. The fees in ſeſſions for traverſing, trying, or diſcharging indictments, Fees in ſeſſions 
unſel. diſcharging recognizances of the peace and good behaviour, and the like, do 

vary according to the cuſtom of the country; and in that place the cuſtom of 

it to | the place is to be obſerved. Dall. c. 41. | 

tum. | By Holt Ch. J. The court cannot commit for non payment of fees; for if 

there is right, there is remedy ; and indebitatus aſſumpfit will lie, if the fee is 

2 certain; i uncertain, quantum meruit. L. Raym. 70g. 

nd 1 | Dy 

keep 


neal Precept to ſummon the ſeſſions. 
0 


W P. and K. P. eſquires, juſtices of our ſovereign lord the king, 
„ affigned to keep the peace in the county of aforeſaid, and 
| alſo to hear and determine divers felonies, treſpaſſes and other miſdemeanors 
committed in the ſaid county, and one of us of the quorum ; To the ſheriff of the 
ſame county, greeting : On the behalf of our ſaid ſovereign lord the king, we 
command you, that you omit not, by reaſon of any liberty within your county, but 
that you enter therein, and that you cauſe to come before us, or others, Juſtices 
Myned to keep the peace in the ſaid county, and alſo to hear and determine di- 
vers felonies, treſpaſſes, and other miſdemeanors in the ſaid county committed, 


. —— day of now next enſuing, at the hour of ten in the fore- 
noc n 


680 


evidence as he knoweth, againſt 


Seſſjons, 


nom of the ſame day, a. in the ſaid county, 24 good and lawful men of 
the body of the county aforeſaid, then and there to enquire, preſent, do and per. 


form, all and fingular ſuch things, which on the behalf of our ſaid ſovereigy 


lord the king ſhall be injoined them: Alſo that you make known 10 all corner; 

keepers of gaols and houſes of correction, high conſtables, and bailiffs of liberties 
within the county aforeſaid, that they be then there to do and fulfil thoſe thing ; 
which by reaſon of their offices ſhall be to be done: Moreover, that you can iſe 
to be proclaimed through the ſaid county in proper places the aforeſaid ſeſſion of 
the peace to be held at the day and place aforeſaid And do you be then there, 
to do and execute thoſe things which belong to your office : And have you they 
there as well he names of the jurors, coroners, keepers of gaols, and of hoy. 
fes of correttion, high conſtables, and bathffs aforeſaid, as alſo this precepi 
Given under our ſeals at A. in the county aforeſaid, the -—— day of ———. 
in the — year of the reign of F 


When the ſheriff hath received this precept, he muſt direct ſeveral war. 
rants to the ſeveral bailiffs of hundreds and liberties, containing in them the 
ſubſtance of the faid precept. | 


The ſtile of the ſeſſions. 


Dublin. I HE general quarter ſeſſions of the peace, holden at in 
and for the ſaid county, on the day of in the 
year of the reign of our ſovereign lord George the third, of Great Britain, France, 
and Ireland, king, defender of the faith, and ſo forth, before J. P. and K. P. 
eſquires, and others, juſtices of our ſaid ſovereign lord the king, aſſigned to keep 
the peace in the ſaid county, and alſo to hear and determine drvers . treſ- 


paſſes, and other miſdemeanors 1n the ſaid county committed, and of the quornm, 
and ſo forth. 6 


Condition of a recognizance to appear and give evidence at the 
ſeſſions, in caſe where the king is a party. 


6 E condition of this recogmzance is ſuch, that if the abovebound A. W. 
ſhall perſunally appear at the next general quarter ſeſſins of the peace, 15 
be holden at 


- 11 and for the county of 


- and then and there give ſuch 
concerning his felonious taking and carry- 
ing away the property of and do not depart thence without leave 
of the ſaid court, then this recogmizance to be void. 


Subpæna to give evidence, in caſe where the king is not party. 


EORGE the third To A. W. B. W. and C. W. of —— geomen, 
greeting. We command you, and every of you, that all buſineſs being laid 

aſide, and all excuſes ceaſing, you do in your proper perſons appear before our ju 
tices afſigned to keep our peace in the county of and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in our ſaid county com. 
mitted, at the ſeſſion of the peace to be holden at in and for the ſaid count!y, 
4 on 


Selſions. 


the —— day of —— now next enſuing, at the hour of ten in the fore- 
goon of the ſame day, 40 teſtify all and fingular thoſe things, which you, or any 
of you, ſhall know, in a certain appeal now depending between the churchwar- 


2 and overſeers of the poor of the pariſh of —— appellants, and the church- 
wardens and overſeers of the poor of the pariſh of ——— removants, touching 
and concerning the removal of A. P. from the ſaid pariſh of [Or, in caſe 
where the king 1s a party, to teſtiſy the truth and give evidence on our 
behalf, againſt A. O. in a caſe of treſpaſs and aſſault] And this you and every 
of you are in no wiſe to omit, under the penalty of 101. for you and every of you. 


Witneſs J. P. eſquire, the day of 


Note; There may be four witneſſes put in one ſubpæna. 


A ſubpænaà ticket for a witneſs. 


R. A. W. By virtue of a writ of ſubpoena, to you and others directed, 
and herewith ſhewn unto you, you are required perſonally to be and ap- 
pear at the next general quarter ſeſſions of the peace to be holden at in 
and for the county of to teſtify the truth according to your knowledge in 
a certain appeal now depending, between the churchwardens and overſeers of 


the poor of the pariſh of — appellants, and the churchwardens and over- 
ſeers of the poor of the pariſh of removants, concerning the removal of 
A. P. from the ſaid pariſh of to the ſaid pariſh of on the part 


of the ſaid appellants And herein you are not to fail, on pain of 101. Dated 
the day of in the year 


Sheep. 


. D the Eng. fat. 8 Eliz. c. 3. No perſon ſhall fend or take into any 

ſhip, any rams, ſheep, or Jambs alive, to be carried out of England, 
Wales, or Ireland, or any of the queen's dominions, upon pain that every 
ſuch perſon, their aiders, abettors, procurers and comforters, ſhall for their 
firſt offence forfeit all their goods, the one moiety to the queen, the other 
moiety to him that will ſue for the ſame. /. 1. 

2. Every ſuch offender ſhall ſuffer impriſonment one year, and at the year's 
end ſhall in ſome market town, in the fulneſs of the market, have his left 
hand cut off, to be nailed up in the openeſt place of ſuch market; and every 
pon eftſoons offending againſt this ſtatute, ſhall be adjudged a felon. 

4 TE, 

3. Provided, that this act ſhall not extend to any corruption of blood, or 
be prejudicial to any woman claiming dower. , 3. | a 

4. The juſtices of oyer and terminer, juſtices of gaol- delivery, and juſtices 
of peace, ſhall have power to inquire of every offender contrary to this act, 
and to hear and determine every offence contrary to the ſame. . 4. 

But the offender may have his clergy, as well in the caſe of the cutting off 
his hand, as in the caſe of felony. 3 Iuſt. 104. | | 

5. And by the 10 & 11 Car. 1. cap. 15. No perſon ſhall pull the wool 
off any living ſheep, inſtead of ſhearing or clipping of them; and the juſti- 
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Sheer. 


ces of aſſize at the general aſſizes, and the juſtices of peace at their quart, 

ſeſſions, ſhall have power to inquire of and determine offences contrary ;, 

tus act, and to puniſh offenders, by fine and impriſonment, as they ſha 
ink fit. 

6. Alſo by the Eng. Hat. 12 C. 2. c. 32. No perſon fhall export, or la 
on board with intent to export any ſheep, except wether ſheep for the ſhip's 
uſe only; on pain of forfeiting the fame, and for every ſheep 205. half t 
the king, and half to him that ſhall ſue, at the ſeſſions or elſewhere, And 
the owner of the ſhip, knowing the offence, ſhall forfeit his intereſt in the 
ſhip and furniture. And the maſter and mariners aſſiſting, ſhall forfeit, i 
like manner, all their goods and chattels, and be impriſoned three months 
And any merchant or other perſon offending herein, ſhall be diſabled to te. 
quire any debt or account from any factor or other. And the offender may 
be tried in the county from whence they were exported, or where he ſh; 
be apprehended. - Proſecution to be in one year. And if the ſhip belongs to 
an alien, it ſhall be forfeited to the king. K 
7. By 9 Ann. c. 11. If any perfon ſhall maliciouſly, unlawfully, aud 
willingly maim, kill, or deſtroy =; Sper. or other cattle of any perſon 
whatſoever, every fuch offence ſhall be adjudged felony. 

8. And by the 1) G. 2. c. 5. Every perfon who ſhall kill, cut open, c 
fkin any ſheep or lamb, with an intent to ſteal the whole or any part of the 
fat, fleſh, ſkm or carcaſs thereof; or ſhall thereout take the fat, or take 
away any part of the fleſh or carcaſs, or fkin thereof, with an intent to ſteal 
the ſame ; or ſhall maliciouſſy kill, maim or wound, with an intent to deſtroy 
any ene or more of the cattle aforeſaid, and his acceſſaries before the fad, 
and every perſon who ſhall receive or buy any tallow, fat, or ſuet, or the 
ſkin or carcaſs, or any part thereof, of any ſuch cattle aforeſaid, from ſuch 
offender, knowing the ſame to be ſo unlawfully taken, being thereof con- 
victed, ſhall ſuffer death as in cafes of felony, without benefit of clergy, or 
of any ſtatute. | 

If any perſon, guilty of any of the offences aforeſaid, ſhall within ten 
days after ſuch offence committed, and before his conviction, firft diſcover 
one or more of his or her accomplices therein, ſo as ſuch accomplice or ac- 
complices be convicted of ſuch offence, the offender, ſo firſt diſcovering, 
ſhall be clearly acquitted and diſcharged of and from ſuch his or her offence, 
and be intitled to a reward not exceeding five pounds. 


1. QHERIFF (Shire ve) in Saxon is Scirgerefa, from ſciran, to ſhare or 

divide, for that the whole realm is ed and divided into fires; 
and.gerefa, the comes, earl, or governor, in the Belgick called graef or grave. 
The word comes, or chu, came firſt into Europe out of the eaftern coun- 
tries, probably from the Hebrew cone or cune, which denoteth ftrength, firm- 
neſs, or ſtability ; and the word county, in Latin comrtatus, feemeth to be 
nothing elſe but the diviſion or allotment over which the comes or count had 
juriſdiction. And when the counts or earls left the cuftody of the counties, 
then was the cuſtody thereof committed to the w/tconnrts, or vicecomiues 


(which is the Latin name for the ſheriffs); fo called, becanſe they ſupp? 
; | ; 


the place of the comes or earl, The earl was otherwiſe called by the Saxons 
rl, ealdor, ealdorman (elder, or alderman), becauſe they were uſually 
men of age and experience ; by a like derivation as that of /enators among 
the Romans. 72 | | 

2. By four ſeveral ſtatutes it is enacted, that none ſhall be ſheriff, except who ſhall be 
he have ſufficient land within the ſhire, to anſwer the king and his people. Heriff 
g Ed. 2. „ £8. 4. 6. 0: See * + 13& 14 C. 2. c. 21. 

At the common law, the ſheriff was choſen by the county; but now How chofen. 

by the ſtatute of the 14 Ed. 3. c. 7. he ſhall be appointed yearly on the 
morrow of All Souls, at the exchequer, by the chancellor, treaſurer, and 
chief baron, taking to them the chief juſtices. 

Except in London, and where the office is a man's freehold or inheritance. 
22 H. 6. c. 8. | | i: SES) 

1 The ſheriff at the dnn upon his office ſhall take the following His oath of 
oath (to be adminiſtred in purſuanee of a writ of dedimus proteflatem.) o lfice 


I A. B. do ſwear, that I will well and truly ſerve the king's majeſty in the 
office of ſheriff in the county of and promote his majeſty's profit in all things 
that belong to my office, as far as 1 legally can or may; 1 will truly preſerve the 
king's rights, and all that belongeth to the crown , I will not aſſent to decreaſe, 
leſſen, or conceal the king's right, or the rights of his franchiſes; And whenſoever 
I ſhall have knowledge that the rights of the crown are concealed or withdrawn, 
be it in lands, rents, franchiſes, ſuits, or ſervices, or in any other matter or thing, 
I will do my utmoſt to make them be reftored to the crown again; and if I may 
mt do it myſelf, I will certify and inform the king thereof, or ſome of his judges ; 
1 will not reſpite or delay to levy the king's debts, for any gift, promiſe, reward, 
or favour, where I may raiſe the ſame without great grievance 10 the debtors ; 
[ will do right, as well to poor as to rich, in all things belonging to my office , I 
will do no wrong to any man, for any gift, reward, or promiſe, nor for favour or 
hatred; I will diſturb no man's right, and will truly and faithfully acquit at the 
exchequer, all thoſe of whom I ſhall receive any debts or duties belonging to the 
crown; I will take nothing whereby the king may loſe, or whereby his r1ght may 
be diſturbed, injured, or delayed; I will truly return, and oh” ſerve all the king's 
writs, according to the beſt of my ſkull and knowledge ; I will take no bailiffs into 
my ſervice, but ſuch as I will anſwer for, and will cauſe each of them to take 
ſuch oaths as I do, in what belongeth to their buſineſs and occupation; 1 will truly 
ſet and return reaſonable and due iſſues of them that be within my bailiwick, 
according ta their eftate and circumſtances, and make due panels of perſons able 
and 17.5 and not ſuſpefted, or procured, as is appointed by the ſtatutes of 
this realm : I have not ſold or let to farm, nor contrafted for, nor have I granted 
r promiſed for reward or benefit, nor ill IL. ſell or let ta farm, nor contract for, 
or grant for reward or benefit, by myſelf or any other perſon for me, or for my 
uſe, directly or indireftly, my ſheriffwick, or any bailiwick thereof, or any office 
belonging thereunto, or the profits of the ſame, to any perſon or perſons what- 
ſoever , I will truly and diligently, execute the. good laws and ftatutes of this 
realm, and in all things well and truly behave myſelf in my office, for the 
bonour of the king, and the g 


29d of his ſubjefts, and diſcharge the ſame ac- 


wording to the beſt of my till and power : So help me God, 3 G. c. 15. 
4R2 h Wi 5. By 


, 18, 19. 


Sheriff ing F. By the 4 H. 4. c. 5. The ſheriff in perſon ſhall continue within his bai. 
inferior oltices. Ijwick, and ſhall not let it to farm. 


6. By the 1 H. 5. c. 4. Sheriff's officers ſhall not be attornies. F 
And the ſheriff ſhall return none of his officers upon inqueſts: on Pain of : 
40). half to the king, and half to him that ſhall ſue, in the ſeſſions, or elſc. U 
where. 23 H. 6. c. 10. | 
8. The bailiffs or other perſon returning juries, or intermeddling with : 
proceſſes, ſhall take the following oath of office, before a judge of aſſize, o 
the cuſtos rotulorum, or two juſtices of the peace (1 Q. ; 
1 A. B. all not uſe or exerciſe the office of bailiff corruptly, during the tin; l 
that I. ſhall remain therein, neither ſhall or will accept, receive, or take, by gy , 7 
colour, means, or device whatſoever, or conſent to the taking of any manner if . 
fee or reward of any perſon or perſons, for the impanelling or returning of an) 1 
inqueſt, jury, or tales, in any court of record, for the king, or betwixt party ad g 
party, above 2.8. or the value thereof, or ſuch fees as are allowed and appointed 
for the ſame by the laws and flatutes of this realm, but will according io ny 0 
| power, truly and indifferently, with convenient. ſpeed, impanel all jurors, aud vi 
| return all ſuch writ or writs touching the ſame, as ſhall appertain to be done | 
| my duty or office, during the time that T ſhall remain in the ſaid office : $1 help 0 
me God, 10 C. 1. J. 3. c. 18. 2. 0 
And perſons acting before they have taken the ſaid oath, ſhall forfeit 40/ 8 
half to the king, and half to him that ſhall ſue, in the ſeſſions, or other 1 
court of record. id. /. 4, 6. 141 | by 
And if they commit any act contrary to their ſaid oath, they ſhall forfeit 
(in like manner) to the party grieved his treble damages. id. , 5. „ 
And the ſheriff's bailiffs ſhall not be in the ſame office in three years 
aiter.: 36: £4: | 3 | 1 8 
The ſheriff's 9. The ſheriff hath a juriſdiction both in criminal and civil caſes; and PA 
to cout-;, for this purpoſe he hath two courts, his z2urn for criminal cauſes, which is th 
e tourn, an 3 . . | _- | 
county court. therefore the king's court; the other is his county court for civil cauſes, and 1 
this is the court of the ſheriff himſelf. 3 Salk. 322. 
Sheriff's re- 10. The new ſheriff being appointed and ſworn, he ought at or hefore 1 
ceiviag the ac. the next county court, to deliver a writ of diſcharge to the old ſheriff, who by 
4 6 is to ſet over all the priſoners in the gaol ſeverally by their names (toge- lis 
ther with all his writs) preciſely, by view and indenture between the two ſhe- 
riffs; wherein muſt be comprehended all the actions which the old ſheriff 28 
hath againſt every priſoner, though the executions are of record. And till th 
the delivery of the priſoners to the new ſheriff, they remain in the cuſtody ſ 
of the old ſheriff, notwithſtanding the letters. patents of appointment, the | 
writ of diſcharge, and the writ of delivery. Neither is the new ſheriff a 
obliged to receive the priſoners, but at the gaol only. But the office of 
the old ſheriff ceaſes, when the writ of diſcharge cometh to him. od & 
Sberiff ho 11. The ſheriff having a juſtice of the peace his warrant directed to ſhe 
555 tar amenable him, ſhall execute the ſame; but he need not go in perſon to execute it he 
| 9 the juſtices a 7 . | | 7 
| of the peace, but may authorize another to do it. 2 Haw. 86. wo 
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the keeping of gaols. 


And it is no excuſe to the ſheriff to return that he could not execute a 

ecept becauſe of reſiſtance; for he may take with him the power of the 
county. 13 Ed. 1. ft. 1. c. 39. 

Alſo the ſheriff, on ſummons, is bound to attend the ſeſſions of the peace, 
there to return his precepts, to take the charge of the priſoners, to re- 
ceive fines for the King, and the like. 2 Haw. 41. 

And it ſeems clear from the general reaſon of the law, which gives al] 
courts of record a kind of diſcretionary power over all abuſes by their own 
officers, that the ſheriff is puniſhable by the juſtices in ſeſſions, for defaults 
in executing their writs and precepts. 2 Haw. 142, 143. 

12. Every ſheriff is a principal conſervator of the peace, by. the common $herif a con- 
lau, and may ex officio, award proceſs of the peace, and take ſurety for it; {crvator of the 
and it ſeems to be the better opinion, that the ſecurity ſo taken by him to act 25 jultice. 
is by the common law looked on as a recognizance or matter of record, and | 
not as a common obligation. 2 Haw. 33: 

But no ſheriff ſhall exerciſe the office of a juſtice of the peace, in any 
county wherein he is ſheriff; and in ſuch caſe, his acts as a juſtice ſhall be 
We. T3. 6.33. 7/0. 

And by the ſame act, No under-ſheriff or ſheriffs clerk, or any in truſt 
for them, ſhall officiate as clerk of the peace for the ſame county he ſhall 
ſo act as under-ſheriff, under the penalty of five hundred pounds for every 
time he ſhall ſo act, to be recovered by ſuch perſons who will ſue for the. 
ſame, in any of her majeſty's four courts of Dublin, by bill, plaint, or 
information, in which no eſſoign, Sc. ſhall. be allowed, and to be diſtri- 
buted as aſoreſaid. 


13. By the 14 Ed. 3. c. 10. and 19 H. J. c. 10. The ſheriff ſhall have Sheriff to have 
the eng of 
gaols. 


And in all civil cauſes, as in caſes of impriſonment for debt, the ſheriff 
or gaoler (at the election of the party) ſhall be anſwerable for. eſcapes ſut- 
fered by the gaoler ; but if the gaoler ſuffer a felon voluntarily to eſcape, 
this inaſmuch as it reacheth to life, is felony only in the gaoler, but the 
ſheriff may be indicted, fined, and impriſoned. 1 H. H. 597. 

14. Where the ſheriff levies money on a eri facias, the plaintiff may Sheriff an 
have an action of debt againſt him for the money, becauſe it was received oe re tor p 
by him to the plaintiff's uſe, and the defendant is diſcharged of it; and it by him. 
lies againſt his executors if he die. 3 Salk. 323. | 

17. No ſheriff ſhall continue in his office above one year, 14 Ed. 3. c. 7: pow wn nd 
28 Ed. 3. c. 7. Except in towns being counties of themſelves, and where 
the office is a man's freehold, or inheritance. 23 H. 6. c. 8. 3 C. c. 15: 

J. 21. | | 
And by the 1 R. 2. c. 11. None that hath been ſheriff ſhall be fo again 
within three years, if there be other ſufficient. 5 

But by the 14 Ed. 4. c. 6. The ſheriff may hold his office after the year, 
during Michaelmas and Hilary terms, if not before lawfully diſcharged. 

18. If the ſheriff ſhall die before his office ſhall be expired, the under- Sheriff dying 
ſheriff ſhall execute the ſame in the deceaſed ſheriff's name, till a new ſheriff ne . 
be ſworn, and be anſwerable for the execution thereof, as the deceaſed ſheriff office. 


would have been. 12G. I. c. 4. J 6. 


By the act 6 G. 1. c. 6. The ſheriff's court leet, or county court, ſhall be 


always held in the moſt convenient place, in each barony, which lies 


neareſt 
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in diſtreſs, or for the officer of the cuſtoms or conſtable on board the ſhi P 
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neareſt to the center of the ſame, and at a ſeaſonable time in the day 
after the hour of nine in the morning, on pain that the ſheriff or under- 
ſheriff offending herein, ſhall be fined by the juſtices at the next aſſizes 
or ſeſſions, on complaint and proof made thereof, before them upon oath 
3 \ . 

9 And by the 3 G. 2. c. 7. No ſheriff ſhall appaint any perſon to be 3 
barony clerk within his county; and in cafe of ſuch appointment, no perſon 
ſhall take upon him to hold any court, or exerciſe any power or author 

under colour thereof; and if any ſheriff offend herein, he ſhall forfeit for 
every ſuch offence fifty pounds; which ſum may be recovered by action in 
any of his majeſty's four courts in Dublin, wherein no eſſoign, Sc. ſhall he 
allowed, by any perſons who ſhall ſue for the ſame. /. g. 

And if any perſon ſhall take upon him to exerciſe the ſaid pretended 
office of barony-clerk, upon information given thereof upon oath unto any 
juſtice of the peace of the county within which he ſhall fo exerciſe the 
ſame, ſuch juſtice ſhall upon ſuch information, unleſs ſufficient bail ſhall he 
given by ſuch offender, commit him to the county goal, until the next 
aſſizes to be held for the ſaid county, where if he ſhall be convicted of ſuch 
offence, the judges of aſſize before whom he ſhall be ſo convicted, ſhall 
commit him to the ſaid county gaol for three months, and ſhall alſo fine 
him for fuch offence, in a ſum not exceeding fifty pounds. | 

Alſo by the 3 G. 3. c 28. Whereas gaolers frequently pay large ſums or 
engage to pay a rent to ſuch perſons who have the power of appointing then, 
and thereby apprehend they have a right to continue therein independent of the 
authority of the perſons ſo appointing them, and uſe every unwarrantable 
means to reimburſe themſelves the ſums by them paid, or the rent agreed © be 
paid for the ſaid offices no ſheriff having power to appoint a gaoler, ſhall 
by themſelves, or any ather perſon in truſt for them, take any fee or gra- 
tuity, or reſerve any rent payable out of any ſuch gaol for ſuch appoint- 
ment, under the penalty of five hundred pounds ; one moiety thereof to 


be paid to the king, the other to the informer, with full coſts of ſuit, who 


ſhall by bill, plaint, or information in any of his majeſty's courts of record 
firſt fue for the ſame. / 13. . 


Ships. 


By the act 4 C. 1. c. 4. If any perſon beſides thoſe impowered by the 


officer of the cuſtoms and the conſtables, ſhall enter or endeavour to enter 


on board any ſhip in diſtreſs, without the leave of the commander, or of 
the officer of the cuſtoms or conſtable, or one of them; or in caſe any 
rſon ſhall moleſt them in the faving of the ſhip or goods, or ſhall en- 
eavour to hinder the ſaving of ſuch ſhip or goods, or ſhall deface the 
marks of any ſuch goods before the ſame ſhall be taken down in a book 
by the commander and the firſt officer of the cuſtoms, ſuch perſon ſhall 
within twenty days make double ſatisfaction to the party grieved, at the 
diſcretion of the two next juſtices of the peace, or in default thereof, ſhail 
by fuch juſtices be ſent to the next houſe of correction where he ſhall be 
employed in hard labour twelve months. . 3. ' 
And it ſhall be lawful for any commander or ſuperior officer of the ſhip 
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Ships. 
0 repel by force any ſuch in diſtreſs, and thereby moleſt them in the pre- 
{vation of the ſhip. it HY 

If any perſon ſhall make or be aſlifting in the making any hole in any 
part of any ſhip in diſtreſs, or ſhall ſteal any pump belonging to any ſhip, 
or ſhall be aiding or abetting in the ſtealing ſuch pump, or ſhall wilfully 
do any thing tending to the immediate loſs or deſtruction of ſuch ſhip, 
ſuch perſons ſhall be guilty of felony without benefit of clergy. /, 4. 

If any perſon ſhall put forth any falſe or treacherous lanthorns, lights or 
fires, with intention to ſubject any ſhip to danger or ſhipwreck, ſuch per- 
ſons being thereof convict, ſhall be guilty of felony without benefit of 
clergy. J. 5: 

And by the 11 C. 2. c. 9. If any owner of, or captain, maſter, or 
mariner, or other officer belonging to any ſhip, ſhall wilfully caſt away, 
fink, burn, or otherwiſe deſtroy, the ſhip of which he is owner, or to which 
he belongeth, or in any manner direct or procure the fame to be done, to 
the prejudice of any perſons, bodies politic or corporate, that ſhall under- 
write or execute any policy of infurance thereon, or of any merchants that 
ſhall load goods thereon, and ſhall be convicted thereof, ſuch perfons fo 
offending, ſhall be adjudged guilty of felony without the benefit of clergy, 
or of the ſtatute made in the ninth year of queen Anne, for taking away 


the benefit of clergy in certain caſes, &c. 


Shoemakers. 


Y the at G. 3. c. 33. / 13. To prevent frands in the making of fhoes 


and boots, no perſon ſhall fell or expoſe to fale any ſhoes or boots, unleſs 


the name of the maker of ſuch boots or ſhoes ſhall be ſtamped upon the 
inſide of the top of ſuch boots, and the infide of the lap of ſuch ſhoes, in 
plain and legible characters; and in caſe any perſon ſhall' ſel] or expoſe to 
fale, any boots or ſhoes not ſtamped as aforeſaid, ſuch perſon ſhall for 


every ſuch pair of boots and ſhoes fo fold or expoſed to ſale, forfeit two 


pounds fix ſhillings, to be recovered as herein after is mentioned. 
The ſaid penalties ſhall be recovered upon conviction by the confeſſion of 
the party, or by the oath of one credible witneſs, before one juſtice of the 


"ore of the place where the offence ſhall be committed, and ſhall be levied 


y way of diſtreſs, upon the "mag of the offender, by warrant under the 


hand and ſeal of the juſtice before whom fach conviction ſhall be, return- 


Ing the overplus, the ſaid forfeitures to go to the informers. /. 14. 


Slander. 


I Do not find it any where clearly ſettled, how far flander, or ſcandalous 


rent circumſtances in matters of ſo indeterminate a nature; for the ſame 
words, when ſpoken of different perſons, and even of the ſame perſon with 
a different emphaſis and manner of delivering them, may receive a. very 


Th 


different intrepretation, 


words are cognizable before juſtices of the peace, by reaſon of the diffe- 
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Slander, 


In general, it ſeemeth that words which directly tend to a breach of the - 


peace, as if one man challenge another, are izable before juſtices of the 
peace, for which the party may be bound to the good behaviour, and even 
indicted. 2 Salk. 698. 1 Keb. 93 1. 

But if they do not tend directly to a breach of the king's peace, but are 
matters only of private ſlander between party and party, which no way affect 
the publick adminiſtration of juſtice, as in caſe where the common people 
are wont to call one another knaves, and rogues, and whores, and thicys. 
I do not find it aſſerted by any good authority, that juſtices of the peace 
have any juriſdiction at all in ſuch matters: but the proper remedy ſeems 
to be in one of theſe two ways, either by a proſecution 1a the ſpiritual court, 
or by an action upon the caſe at the common law. 

In the former caſe, it is provided bY the ſtatute of Circumſpecie agatic, 
13 Ed 1. and alſo by the ſtatute of the g Ed 2. c. 4. that in matters cf 
defamation, no prohibition ſhall lie to the ſpiritual court from the courts 
temporal: But Biſhop Grb/on ſays, that in order to ſecure cauſes of deſama- 
tion in the ſpiritual court, againſt prohibitions, they muſt have theſe two 
incidents; 1. That they concern matters merely ſpiritual. 2. That they 


concern mere ſpiritual matter only, and not mixt with any matter deter. 


minable at common law. And the proſecution in this court muſt be only 
for the puniſhment of fin, and the welfare of the ſoul ; for the party cannot 
fue there for amends or damages. G1b/. 1070. 

But the remedy in ſuch caſe (as hath been ſaid) muſt be by action in 
the courts temporal, if the words wall bear it : But it ſeems very difficult, 
for the reaſons abovementioned, to define what words are actionable, and 
what not. The moſt general rule ſeems to be, that words are then moſt 
properly actionable, when they are ſpoken of a perſon in relation to his pro- 
feſſion or calling, and not when fpoken at large without any ſuch particular 


application. | | 
And by the 10 C. 1. J 2. c. 6. /. 14. Actions upon the caſe for ſlande- 
rous words, ſhall be brought within two years after the words ſpoken, and 


not after: and if the jury find the damages under 40s. the plaintiff ſhall 


have no more coſts than damages. 2 GE. 1. c. 11. / 14. 
But if the words ſpoken are not in themſelves actionable, and damages 


are given to the plaintiff for a conſequential loſs only, there the plaintiff 
may have larger coſts. And the diſtinction is this: The ſtatute expreſsly 
mentions actions of /laxder; but if the words are ſuch, as give the party an 
action in reſpect of the ſpecial damage reſulting therefrom, and are not in 
themſelves actionable, it is not properly an action of ſlander, but a ſpecial 
action on the caſe ; and"therefore is not with this ſtatute. 


and Hickford. Andr. 37 ö. 
M. 17 G. 2. Underwood and Parks. In an action for words, the defen- 


dant pleaded not guilty, and offered to prove the words to be true, in miti- 


ation of damages: But Lee Ch. J. refuſed to admit the ſame, ſaying, that 


8 
at a meeting of all the judges upon a caſe that aroſe in the common pleas, . 


a large majority of them had determined, not to allow it for the future, but 

that it ſhall be pleaded, whereby the plaintiff might be prepared to deferd 

himſelf, as well as to prove the ſpeaking of the words. Fr. 1200. 
Finally, there is one ſpecies of ſlander, of which the law takes a more 


eſpecial notice; and that is, when it relates to the great men of the realm: 
Concerning 


E. 12. G. 2. Baſs 


er "Es — EC. 


.Slander, 


Concerning whom, it is enacted by the 3 Ed. r. c. 34. 2 R. 2. ft. 1. cc 
and 12 R. 2. Cc. II. that none ſhall tell or publiſh any falſe news or t ay J 
hereby diſcord, or occafion of diſcord or ſlander may grow, between the king 
and his people, or the great men of the realm; and that none ſhall deviſe 

ak, or tell any falſe news or lies, of any prelates, lords, j udges, or other 
great men of the realm, whereof any diſcord or flander may ariſe ; on pain of 
impriſonment, until be hath brought into court the firfl author of the tale; and 
if he cannst find the author, he ſhall be puniſbed by advice of the council. 


Publiſh any falſe news or tales] But this extends only to extrajudicial ſlan- 
ders ; for if a man charge them in due courſe of law, although the charge 
be falſe, yet there will lie no action de ſcandalis magnatum, neither at com- 


mon law, nor by theſe ſtatutes. 2 ft. 228. 


Soldiers. 


OR ſoldiers inliſting into foreign ſervice, ſee title, Foztign Service. 
The antient military order was, when the king was to be ſerved with 
ſoldiers for his war, a knight or eſquire of the county, that had revenues, 
farmers, and tenants, would covenant with the king by indenture inrolled in 
the exchequer, to ſerve the king for ſuch a term with ſo many men ſpecially 
named in a lift, in his war. 1 Inſt. 17127. 2 

And in conſequence hereof, there are many regulations by divers ſtatutes 
concerning the ſame, which are now out of uſG. | 0 

But the preſent regulations concerning the ſoldiery (the militia excepted) 
are chiefly contained in the yearly acts againſt mutiny and deſertion; the 
ſubſtance whereof, ſo far as juſtices of the peace and other civil officers are 
concerned, is contained in the following ſections. . Ls 


This aft, commonly called "the mutiny bill, is only annual; but as it has 
been paſſed annually for ſeveral years, it will probably be continued with 
VVVTVWWWVVVVVVWVVVVVVV.s...ß PER ay 

This act, and every thing, herein contained, ſhall be in force within the 

realms of Great Britain and Ireland, from the twenty fourth day of March 
one thouſand ſeven hundred and ſixty four, until the twenty fifth day of 
March one thouſand ſeven hundred and ſixty five. 285 1 
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Soldiers. 


L Articles of war. 

I. Inhiftng ſoldiers, 

HI. Muſter. 
V. Carriages. 

V. Billeiting. | 
Vi. Deſtroying the game. 
VA. Sxed for debt. | 
Il. Guilty of ermmes.. 


IX. Pay. 
= as 
5 XI. Setting up trades: after their diſcbarge. 


I Articles of war. 


The king may form articles of war for better government of the forces,” | 


and conſtitute courts, martial, with: power ta try any crime by: ſuch articles 
of war, 3. C. 3. & 7. , 83. | 


But no perſon ſhall be adjudged. to- ſuffer any puniſhment extending ty 
life or limb, by the faid articles, except far crimes expreſſed to be ſo pu- 


niſhable by this act. / 54. 
IL. Tahifting ſoldrerss 
When any perſon ſhall be inliſted, lie tal in fdur days; but not ſoone 


than- 24 hours, be carried before the next juſtice, or chief nan ry of a 


town. corporate (nat heing an officer in the army) and before him ſhall be 


at liberty to declare his diffent: to ſuch. inliſting; and on ſueh declaration, 


and returning the inliſting money, and paying 20. for the charges experded 
on him, he ſhall be forthwith diſcharged, in preſence of ſuch magiſtrate: 
But if he ſhall refuſe or neglect in 24 hours: to return and pay ſuch money as 
aforeſaid, he ſhall be deemed to be inlifted, as if he had given his aſſent 
thereto before ſuch magiſtrate. If he declare thathe-vohantarily inliſted him- 


ſelf, the juſtice or chief magifttate ffiall forthwith certify under his hand; 
that ſueh perſon is duly inliſted, ſetting forth the place of his birth, age and 
calling (if known) and that the ſecond and ſixth ſections: of the articles of 


war againſt mutiny and deſertion were read to him, and that he has taken 
the oath mentioned in the ſaid articles of war: And if any perſon ſo certified 


as duly inliſted ſhall refuſe to take the ſaid oath of fidelity before ſuch ma- 
giſtrate, the officer from whom he hath received ſuch money, may detain | 
ald:epntive him till he ſhall take it: Ang eyery military officer that ſhall act 


contrary hereto, or offend herein, ſhall incur the like penalty as is by this 
act infficted for making a falſe muſter, to be recovered as any penalties b) 
this act are recoverable. / 69 


Which faid ſecond and ſixth ſections of the articles of war are e 
| | ( F , 
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| detachment; of guard, on any 


Soldiers. 
E O. IL) 


Art. 1. Whatſoever officer or ſoldier ſhall preſume to uſe traiterous or 
ifefveatful words againſt the ſacred perſon of his majeſty, his royal high- 
neſs the prince of Wales, or any of the royal family; if a commiſſioned 
officer, he ſhall be caſhiered; if a non-commiſſioned officer or ſoldier, he 
ſhall ſuffer inch puniſhment as ſhall be inflicted upon him by the ſentence of 
mart * 1 bv MA IG HS oD BELLS | 

? nm Any officer or ſoldier who ſhall behave himſelf with contempt or 
diſreſpect towar ds the general, of other commander in chief of our forces, 
or ſhall ſpeak words tending to his hurt or diſhonour, fhall be puniſhed ac- 
cording to the nature of his offence, by the judgment of a court martial. 

Art. 3. Any officer or ſoldier who ſhall begin, excite; cauſe or join in any 
mutiny or ſedition, in the troop, company, or regiment, to which he be- 
bngs, or in any other troop'or company in our ſervice, or on any party, poſt; 
pretence Whatſoever, fhall fuffer death, or 
ſuch other ptmiſſiment as by a coutt martial ſhall be inflicted, - 

Art. 4. Any officer, non- commiffioned officer, or ſoldier, who beir 
ſent at any mutiny or ſedition, does not uſe his uttnoſt endeavours to ſup- 
preſs the fame, or coming to the knowledge of any mutiny, or intended 
mutiny, does not without delay give information thereof to his commanding 
officer, ſhall be puniſhed by a court-martial with death, of otherwiſe, ac- 
cording to the nature of the offence. | | 

Art. 5. Any 


% 


officer or ſoldier who ſhall ſtrike his ſuperior officer, or draw; 
of offer to draw, or ſhall lift up any weapon, or offer any viotence againſt 
him, being in the execution of his office, on any pretence whatſoever; of 
ſhall diſobey any lawful command of his ſuperior officer, ſhall ſuffer death, 
or ſuch other puniſhment as ſhalt, according to the nature of his offence, be 


| indicted upon bim by the ſentenes of a conrt martial. 


(SECT. V. 


Art. 1. All officers and ſoldiers, who having received pay, or having 
been duly inliſted in our ſervice, ſhall be convicted of having deſerted the 
lame, ſhall ſuffer death, or ſuch other puniſhment as by a court martial 
ſhall be inflicted. 4. 5 Bon | 

Art. 2. Any non-commiſſioned officer or ſoldier, who ſhall, without leave 
from his commanding officer, abſent himfelf from his troop or company, or 
from any detachment with which he ſhalt be commanded, ſhall, upon being 
convicted thereof,” be puniſhed according to the nature of his offence, at the 
diſcretion' of #- court martial. | KAT] KJ 2 

Art. 3. No non- commiſſioned officer or ſoldier ſhall inliſt himfelf in any 
other regiment, troop; or company, without a regular diſcharge from the 
regiment, rroop, or company, in which he laſt ſerved, on the penalty of 
bein g reputed a deſerter, and ſuffening accordingly. And in caſe any officer 
ſhall knowingly recelvs and entertain ſuch non- commiſſioned officer or ſoldier, 
r ſhalb ndt, after his Being diſtovered to be a deſerter, immediately confine 


being pre. 
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him, and give notice thereof to the corps in which he laſt ſerved, he the 
{aid officer fo offending ſhall by a court-martial be caſhiered. 

Art. 4. Whatſoever officer or ſoldier ſhall be convicted of having ad. 
viſed or perſuaded any other officer or ſoldier to deſert our ſervice, ſhall fe; 
ſuch puniſhment as ſhall be, inflicted upon him by the ſentence of a cur: 
martial. 3 

And the oath mentioned in the ſaid articles of war, is as follows: 


J ſwear to be true to our ſovereign lord king George, and to ſerve him 55. 
neftly and faithfully, in defence of his perſon, crown, and dignity, againſt a, 
his enemies or oppoſers whatſoever : And to obſerve and obey his maj efly's order. 
and the orders of the generals and officers ſet over me by his majefly. 


And the juſtices certificate of the whole may be this : 


. « 


Dublin. I Do hereby certify, that A. S. of the age of years, bory 
21 at — in the county of Shoemaker, came this day be. 
fore me one of his majeſty's juſtices of the peace for the ſaid couny 
of aud declared that on the + day of now laſt paſt, be 
did voluntarily inliſt himſelf as a private ſoldier to ſerve his ſaid majeſty king 
George the third, in the regiment of foot commanded by and that he 
now freely conſenteth unto the ſame And thereupon 1 do hereby alſo certify, 
that he the ſaid A. S. is duly inliſted as aforeſaid; and that the ſecond and 
fixth ſectious of the articles of war againſt mutiny and deſertion were al; 
before me read unto him this day, and that he bath alſo at the ſame time 
taken before me the oath mentioned in the ſaid articles of war. Given undi 
my hand at — in the ſaid county of —— the day of ——. 


- 


But if any perſon ſhall receive the inliſting money knowing it to be ſuch, 
and ſhall abſcond, or refuſe to go before ſuch magiſtrate, in order to declare 
his aſſent or diſſent, he ſhall be deemed to be liſted, and may be proceeded 
againſt as if he had taken the ſaid oath before ſuch magiſtrate. 3 G. 3. c.). 


+. 90. 
III. Muſter. oy 


Every commiſſary or muſter maſter, upon any muſter to be made, ſhall 
give convenient notice thereof to the mayor, or other chief officer, of the 
place where the ſoldiers are quartered ; who ſhall be preſent at every ſuch 
muſter, and give his utmoſt aſſiſtance for the diſcovering of any falſe muſter : 


And every muſter maſter neglecting to give ſuch notice, or refuſing the al. 


ſiſtance of ſuch mayor or other officer, ſhall forfeit 501. and his office. And 


no muſter roll ſhall be allowed, unleſs ſigned: by ſuch mayor or other officer: 


But if ſuch mayor or officer ſhall not attend, or refuſe to ſign ſuch muſter 

roll, without giving ſufficient reaſon for ſuch his refuſal ; then the commullary 

may proceed to muſter, and ſuch muſter roll ſhall be allowed, though not 

ſigned as aforeſaid, provided that oath be made, before a juſtice in 48 hours 

after ſuch muſter ; and the ſaid muſter roll-ſhall be then, produced, and a} 
4 4 _— 


le the 


g ad. 
ſuffer 
Court 


amined by the ſaid juſtice, who ſhall ſign the ſame, if there appear to be 
no ſufficient objection to it. / 13. | 

And the commiſſary or muſter maſter ſhall make oath (for which no ſee 
hall be taken) before the mayor or chief magiſtrate attending the muſter, 
if ſuch mayor or chief magiſtrate be a juſtice of the peace, or otherwile be- 
fre a juſtice in the form following; I A. B. do ſwear, that I ſaw at the 
time of making the within muſter, ſuch men or horſes as are borne, and not 
reſpited, on the muſter roll, for which men or horſes a ſigned certificate 
or certificates are not indorſed on the back of the roll, certifying their being 
abſent from the muſter, by reaſon of being employed on ſome other duty 
of the regiment, or by being ſick, in priſon, or furlough, or at graſs, or 
by a ſigned leave from the colonel or field officer, or officer commanding 
the regiment, troop, or company. 


Which oath the ſaid commiſſary ſhall inſert and ſubſcribe on the back of 


the muſter roll tranſmitted by him into the office of the commiſſary general 
of the muſters. /. 16. | 

And if any perſon ſhall give a falſe certificate, to excuſe any ſoldier from 
muſter or other ſervice, on pretence of being employed on ſome other duty 
of the regiment, or of ſickneſs, being in priſon, or on furlough ; he ſhall 
forfeit 501. and be caſhiered and diſabled to hold any military office. And 
no certificate ſhall excuſe the abſence of any ſoldier, but for the reaſons 
abovementioned, or one of them; and the commiſſary ſhall ſet down on the 
roll, at the time of taking the muſter, the reaſon of ſuch abſence, and by 
whom certified; and not to ſet down any ſuch excuſe, without view of ſuch 
certificate. / 10. 

And every officer that ſhall make any falſe muſter of man or horſe, and 
every commiſſary, muſter maſter, or other officer, who ſhall wittingly allow 
or ſign the muſter roll, wherein any ſuch falſe muſter is contained, or ſhall 
take any reward for muſtering or ſigning muſter rolls, ſhall be caſhiered and 
diſabled, (11. 8 . 

And if any perſon ſhall be falſly muſtered; or offer himſelf to be falſly 
muſtered; on proof thereof by oath of two witneſſes, before the next juſtice, 


and on certificate thereof under the hand of the commiſſary, or chief ma- 


giſtrate as aforeſaid, he ſhall be committed to the houſe of correction for ten 
days: And if any perſon ſhall wittingly furniſh a horſe to be muſtered, he 
ſhall be forfeited to the informer, if he ſhall belong to the perſon furniſhin 


the ſame ; otherwiſe the offender ſhall forfeit to the informer 201. on oat 
by two witneſſes, before the next juſtice, by diſtreſs; and if he thall have no 


ſufficient diſtreſs, or ſhall not pay in four days after conviction, he ſhall be 
committed to the common gaol for three months, or be publickly whipped, 
at the diſcretion of the juſtice ; and the informer, if a ſoldier, ſhall be diſ- 
charged, if he demands it. / 14. | We 

But fictitious names allowed by his majeſty's order upon the muſter 
rolls, for the maintenance of widows of . officers who loſt their lives in the 


late war, or during the late rebellion, ſhall not be conſtrued a falſe muſter. 


1. 12. ; } 


IV. Carriages. 
TIS es 


in the ſaid county, the —— day of in the —— year 


Soldiers, 


IV. Carriages. 


For proviſion of carriages for the forces in their march, or for their any, 
cloaths, and accoutrements, any juſtice of the peace, being duly required 
thereunto, by any order from his majeſty, or the — of his forces, or the 
maſter general, or lieutenant- general of his majeſty's ordnance, ſhall on ſich 
order being brought and ſhewn unto him, by the quarter maſter, adjutant 
or other officer of the regiment, troop, or company ordered to march, iſſue 

out his warrant to the conſtables or petty conſtables of the diviſion, libertz 
hundred, or precin& from, through, near, or to which ſuch forces ſhalf he 
ordered to march; requiring them to make ſuch proviſton for carriages 
with able men to drive the fame, as is mentioned in the ſaid warrant , al. 
lowing them ſufficient time to do the ſame, that the neighbouring parts 
may not always bear the burden: And if ſufficient carriages-cannot be pro. 


vided within any ſuch liberty, diviſion, or precinct, then the next juſtice (or 


juſtices) of the county, riding, or diviſion, ſhall on ſuch order as aforeſaid 
ſo brought or ſhewn to him, iſſue his warrant to the conſtables or petty 


conſtables of ſuch next county, riding, divifton, or precinct, for the pur. 
-poſes aforeſaid, to make up ſuch deficieney. /. 40. 


Which warrant may be thus: 


Dublin.] To the conſtable of. 


| general of his majcſty's forces, this day 
| brought and ſhewn unto me one of his -majeſty's juſtices of the 
peace for the ſaid county, by —— Heutenant in captain company of 
his majeſty's regiment of foot, commanded by ————you are hereby required lu 
provide ſufficient carriages, weth able men to- drrve the ſame, within 
your conftablewick, whereby. to remove the arms, cloaths, and accoutrements of 
the ſaid company on their march from .to tht ——— i the ſaid 
county; and with them you are to appear at aforeſaid to-morrow pre- 
ciſely at five of the clock in the morning. Herein fail you not, as you will 
an/aer the contrary at your peril. "Gruen under my hand and ſeat at ——— 


V virtue of an order from 


And the officer, who: by virtue of the ſaid warrant is to demand the car- 


riages of the conſtable to whom it is directed, ſhall at the ſarne time pay 
down to him in hand for the uſe of the perſons- who-ſhall: provide ſuch car- 
riages and men, the ſum of 19. for every mile any waggon with five horſes 

_ ſhall travel; and rs. for every mile any wain with ſix oven; or four oxen 


with two horſes ſhall travel ; and 94, for every mile any cart with four 
horſes ſhall travel; and fo in proportion for leſs carriages :; For which the 


conſtable ſhall give a receipt. /. 40 


And. ſuch conſtable, or petty conſtable, ſhall appoint ſuch perſons having 
carriages within their reſpective liberties, as they ſhall think proper, to pro- 
vide and furniſh ſuch carriages and men. id. And 
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And-if any military officer fhall force any carriage to travel more than one 
day's journey; Or ſhall not diſcharge the ſame in due time for their 1eturn 
home; or ſhall ſuffer any ſoldier or ſervant (except ſuch as are ſick), or any 
woman to ride in ſuch carriage; or ſhall force any conſtable, by threatnings, 
to provide ſaddle horſes for themſelves or ſervants ; or ſhall force horſes from 
the owners, by themſelves, ſervants, or ſoldiers ; he ſhall forfeit 51. proof 
thereof being made on oath before two juſtices, who ſhall certify the ſame 
to the pay maſter general, or other paymafter of the forces, who ſhall pay 
the ſame, according to the order of the faid juſtices under their hands: and 
ſeals, who ſhall deduct the ſame out of the officer's pay. id. 

And no Waggon, wain, cart, or carriage, ſhall be obliged to carry above 
thirty. hundred weight, J 44. pong 

And if any high. or petty conſtable ſhall wilfuly neglect or refuſe: to exe- 
cute ſuch warrants for providing carriages ; or if any perion appointed by 


ſuch conſtable to furniſh. any. carriage and man, ſhall refuſe or neglect to 


provide the ſame ; or any other perſon ſhall wilfully hinder the execution 
mereof, he ſhall forfeit not exceeding 405. nor leſs than 205. to the poor 
of the pariſh where ſuch offence ſhall be committed; the ſame to be heard 
and determined by two juſtices dwelling in or near the place, who ſhall cauſe 
the penalty to be levied by diſtreſs. / 41. 


By the act 6 Aun. c. 14. Upon the march of any regiment, troop or 


company, or detachment, the quartermaſter, agent, or ſome other officer 


belonging to the ſame, ſhall produce the orders of the chief governors of 
this kingdom, or a true copy thereof, ſigned by the commanding officer 


of ſuch regiment or detachment, to ſome juſtice of the peace, or to the 
chief magiſtrate of the place where ſuch carriages are to be provided. /. 3. 


Which juſtice. or chief magiſtrate ſhall upon ſight of ſuch orders, or of 


a true copy thereof ſo ſigned, iſſue their warrants to the conſtables within 
their reſpective diſtricts, . or to the conſtables of the next adjacent barony, 
hundred, or diſtfict, requiring them within twelve hours at fartheſt, to pro- 


vide a ſufficient number of carriages, ſo as the ſame does not exceed three 


wheel cars or ſix ſlide cars for each troop or company. 


And upon receipt of ſuch warrant, fuch. conſtables are required to make 
proviſion of ſuch cars and horſes within their reſpective diſtricts or pariſhes, | 


within the time aforeſaid, and to get the ſame in readineſs; and in caſe 
any conſtable ſhall negle& his duty herein, ſych offender ſhall forfeit ten 
ſhillings; to be recovered for the uſe of the poor of the pariſh, before the 


juſtice or magiſtrate who ſhall ſign ſuch warrant, the party offer ding being 


duly convicted on the oath of one credible witneſs. 
If any military officer, for the uſe of whoſe troop, company; or detach- 
ment, .ſuch carriages ſhall be provided,, ſhall force the owner or driver of 


any car or carriage to travel with his carriage more than one day's march, 


according to the rout, or ſhall pot diſcharge the ſame within two hours after 


they come to the end of ſuch day's march, or ſhall ſuffer any ſoldier, or 


ſervant, , or any woman, to ride in any car or carriage ſo provided, or ſhall 
force any conſtable or petty. conſtable. by menace, or otherwiſe, to provide 
laddle-horſes for ſuch officers or their ſervants, or ſhall take by force any 
horſes from the owners thereof, every ſueh officer ſhall, for every ſuch of- 
tence forfeit 40s. proof thereof being firſt made upon oath; before one of 


her majeſty's juſtices of the peace for the ſame county, or before the chief 
magiſtrate 
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magiſtrate of the place where ſuch offence ſhall be committed, who a. 
to make certificate thereof to the paymaſter-general, who is required 
upon the receipt of ſuch certificate, to pay the aforeſaid ſum of 405. , 
the party injured, and the ſaid paymaſter is impowered to deduct the fame 
out of ſuch officer's 'pay. . 4. | 

No wheel-car or carriage ſhall be loaden with above four hundred pounds 
weight, nor any ſlide- car with above two hundred pounds weight. / - 

But by the 15 C. 2. c. 6. Whereas ſince the making of the act 6 4% 
c. 14. the troops and companies have been greatly angmented, and by the 
preſent eſtabliſhment'each company of foot is to conſiſt of ſeventy private 
men, three ſerjeants, three corporals, and two drums, and each troop of 
horſe or dragoons of forty private men, ſo that the number of carriages 
provided by the ſaid act, will not be ſufficient ; upon the march of any 
regiment, troop, company, or detachment, the juſtices of the peace or 
chief magiſtrate ſhall iſſue their order to the conſtables as in the ſaid for. 
mer act, to provide a ſufficient number of carriages, ſo as the ſame do not 
exceed five wheel cars, or ten ſlide cars, for each troop or company, for 
which three pence per mile for each wheel car, and the ſum of one penny 
halfpenny per mile for every ſlide car ſhall be paid; which ſums to be ad- 
vanced, ſhall be repaid by the vice-treaſurer without fee, and fo in propor- 
tion upon any future augmentation or reduction of the number of men in 


the troop and company upon the eſtabliſhment of this kingdom. 


And by the 3 E. 2. c. 10. No owner of carriages, for the baggage if 
ſoldiers in their march, ſhall be compelled to take any loading, or be forced 
to proceed in the march with the reſpective carriages, until ſuch time as 
the officer or other perſon who ſhall require ſuch carriage, ſhall pay down 


in hand to the owner or his ſervant, for every mile or reputed mile they 


are to march, threepence for every wheel-car, and one penny halfpenny for 
every ſlide- car; which ſums ſo to be advanced, ſhall be repaid to ſuch officet 
by the paymaſter-general or vice-treaſurer without fee, on oath made by 
ſuch officer before one juſtice of the peace, or the chief magiſtrate of 
any city or town-corporate, of his having paid ſuch ſums for carriage. /. 1. 

Nor ſhall the owner of ſuch carriage be obliged to take any loading un- 
til the ſame ſhall be firſt duly weighed, at the expence of the owners, it 
they ſhall think fit, and the ſame can be done in a reaſonable time without 
hindrance of his majeſty's ſervice. 

And if the officer or other perſon requiring ſuch carriage, ſhall compe 
the owner of ſuch carriage to take any loading until the ſame ſhall be firſt 
duly weighed, if the ſame can be done in a reaſonable time, without hin- 
drance of his majeſty's ſervice, or ſhall contrary to the will of the owner 
of ſuch carriage, or his ſervant, permit any perſons to put any greater 
Joad upon any carriage than as is herein before directed, either at the time 
of loading, or in the march, every ſuch officer ſhall: forfeit ten ſhilling?, 


proof thereof being firſt made upon oath before one of his majeſty's jul- 


tices of the peace for the ſame county, or the chief magiſtrate of the place 
where ſuch offence ſhall be committed, who are to make certificate thereof 
to the paymaſter-general of his majeſty's forces, who is required to pa) 
the ſame to the party injured, or other perſon producing the ſaid certificate, 
and to deduct the ſame out of the pay of ſuch officer i 


Soldiers, 

If by the negligence of, the (conſtables un providing carriages the officer or 
. —— 8 ſuch carriage, Would be abet fle take the ſaid 
carriage another day's, march, ſuch officer or other perſon ſhall for every 
mile or reputed mile the ſaid carrigge ſhall be compelled to march, beſide 
what ſhall be paid for the ſaid: firſt day, pay three pence per mile for every 
wheel-car, and for every flide-car one penny balfpenny per mile ; which 
ſums ſo to be advanced, ſhall be repaid to ſuch officer, in ſuch manner as 
the ſums are to be paid for the firſt day's march. / 2. 

And if ſuch officer or perſon requiring ſuch carriage, ſhall neglect to pay 
down to the ner ef ſuch carriage the ſums hereby appointed to be paid 
for ſuch further day's march, they ſhall forfeit 205. Berl. to be paid to the 
perſon injured, on ſuch proof, and.in ſuch manner as is herein before ap- 

inted. | 
FW hereas farmers and carriers coming to markets from places at a great 
| diſtance at ſuch markets, have been detained, and employed in carrying 
ſuch baggage, to their great loſs, and the diſcouragement of trade; no car 
or carriage coming to any markets ſhall be detained or employed in car- 
rying ſuch baggage on any pretence whatſoever, /. 3. | 


V. Billetting. 


By the act 6 Hun. r. 14. No officer, foldier, or trooper in her majeſty's 
my, nor the ſervant of ar officer, nor any -attendant on the train of 
artillery, nor any yeoman of the guard or battle-axes, nor any officer com- 
manding the ſaid yeomen, nor any ſervant of any ſuch officer, ſhall receive 
or be allowed any quarters, ſave only during ſuch time as they ſhall be on 
their march, or during ſuch time as they ſhall be in ſome ſea-port town, 
or other place in the neighbourhood of a ſea- port town, in order to be 
E tranſported, or during ſuch; time as there ſhall be any commotion in any 
part of this ki m, hy reaſon of which emergency her majeſty's army, 
or any conſiderable part thereof, ſhall be commanded to march from one 
part of this kingdom to another. /. 8. | 
| And no civil magiſtrate or conſtable ,/ha/l.be.obliged to find quarters for 
or give billets. to other ſoldiers than .thoſe only whoſe true-chriſtian and ſir- 
| names ſhall} be delivered to him in e the hand of the officer 

at the time ſuch quarters or billets are deſired, all which names ſhall be 
written together, and delivered in one piece of paper, ſigned as is afore- 
laid, and the chriſtian and ſirnames of every ſoldier to be quartered or bil- 


letted or quartered, ſhall be given in writing by the conſtable or civil officer 
billetting or quartering ſuch ſoldier, and be contained in the billet given by 
ſuch civil officer. , II. | | 1 


5 VI. Deſtroying the game. 


Af any offieer or ſoldier ſhall, without leave of the lord of the manor un- 
If der his hand and ſeal, take or kill any hare, coney, pheaſant, partridge, 
| Pigeon, or other, fowl, poultry, or fiſh, or his majeſty's game, and be con- 

"ited thereof on oath of one witneſs, before one juſtice ; every officer fo 

4 T offending 


letted, together with the name of the perſon on whom they ſhall be bil- 
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offending ſhall forfeit 51. to the poor; and the commanding officer upon the 
place, for every offence committed by any ſoldier under his command, ſpal 
forfeit 205. to be paid and diſtributed in manner aforeſaid. And if, upon 
conviction by the juſtices, and demand thereof made by the conſtable or 
overſeers of the poor, he ſhall not in two days pay the ſaid penalties, he 
ſhall forfeit his commiſſion. Brit. flat. 3 G. 3. c. 8. /, 47. 

And by the 6 Ann. c. 14. If any officer or ſoldier ſhall without leave of 
the reſpective lords of the manor, under their hands and ſeals firſt obtained 
take, kill, or deſtroy any hare, coney, partridge, pheaſant, pigeon, or any 
other fort of fowl or poultry ; or if any officer or ſoldier ſhal! deſtroy any 
fiſh, or her majeſty's game, and ſhall be thereof convicted upon the oe 
of one credible. witneſs, before any juſtice of the peace, who is hereby 
authorized to hear and determine the ſame ; every officer ſo offending, and 
being ſo convicted, ſhall forfeit five pounds, to be diſtributed by the fad 
juſtices amongſt the poor of the place where ſuch offence ſhall be com. 
mitted ; and every officer commanding in chief upon the place, for every 
ſuch offence committed by any ſoldier under his command, and of which 
ſuch ſoldier ſhall be ſo convicted, ſhall forfeit ten ſhillings, to be paid and 
diſtributed in manner aforeſaid : and if upon ſuch conviction and demand 
made of ſuch penalties by the conſtable or overſeer of the poor of the 
pariſh where ſuch offence ſhall be committed, ſuch officer ſhall by the ſpace 
of ten days neglect to pay the ſaid penalties, ſuch officer ſhall forfeit, and 
is hereby declared to have forfeited his commiſſion, and his commiſſion is 


hereby declared void. /. 10. 


VII. Sued for debt. 


No volunteer. ſhall be taken ont of the ſervice, by any proceſs, other than 
for ſome criminal matter, unleſs for a real debt, or other juſt cauſe of action, 
and unleſs affidavit þe made before a judge of the court, or before ſome 
perſon authorized to take affidavits in ſuch court, that the original ſum due 
amounts to 10/. a memorandum of which oath ſhall be indorſed on the pro- 
ceſs ; and if he ſhall be otherwiſe arreſted, the judge may diſcharge him, 
and award coſts. Br. ff. 3 G. 3. c. 7. J. 64. | 

But the plaintiff, on notice given in writing of the cauſe of action to ſuch 
perſon, or left at his laſt place of reſidence before liſting, may file a com- 
mon appearance, in an action to be brought for any debt, fo as to intitle him 
to proceed therein to Judgmept and outlawry, and to execution, other than 


againſt his body. J 53. 
VI. Guilty of crimes. 


The king may appoint courts martial, for trial of the offences of ſoldiers, | 


dy the articles of war. Br. ft. 3 G. 3. c. 7. J. 65.. + 23 
And every off cer and foldier who ſhall begin, excite, cauſe, or join in any 


mutiny or ſedition, or ſhall not uſe his utmoſt endeavours to ſuppreſs the ſame, 
or ſhall not give immediate notice thereof to his commanding officer, or ſhall: 
deſert, or liſt in any other regiment, or ſhall be found ſleeping on his poſt, 


or ſhall leave it before relieved, or ſhall hold correſpondence with the ” 
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my, or ſtrike or uſe any violence againſt his ſuperior officer in the execution 
of his office, or ſhall diſobey his lawful commands, ſhall ſuffer death, or 
{ch other puniſhment as a court martial ſhall inflict. / f. 

But the trial of offences by a court martial ſhall not exempt them fronr 
the ordinary proceſs of law. /. | hs 

And it any officer or ſoldier ſhall be accuſed of any capital crime, or of 
any violence or offence againſt the perſon, eſtate, or property of any of the 
king's ſubjects, the commanding officer ſhall uſe his utmoſt endeavour to 
deliver over ſuch accuſed perſon to the civil magiſtrate ; and ſhall alſo be 
aiding to the officers of juſtice, in ſeizing and apprehending him, in order 
to bring him to trial; on pain, on conviction before two juſtices, by the oaths 
of two witneſſes, of being 2/0 facto caſhiered and diſabled; provided the 
conviction be affirmed at the next ſeſſions, and a certificate thereof be tran- 
ſmitted to the judge advocate, who ſhall certify the ſame to the next court 
martial. /. 58. | 

But no perſon acquitted or convicted of capital offences by the civil ma- 
giſtrate, ſhall be puniſhed for the ſame by a court martial, otherwiſe than 
by caſhiering. /. 37. 

By the Br. ft. 19 C. 2. c. 21. Soldiers convicted of profane curſing or 
ſwearing, and not paying the penalty, ſhall not be committed to the houſe 
of correction as other "offenders, but ſhall be put in the ſtocks for one 
hour, for every ſingle offence ; and for any number of offences, of which 
they ſhall be convicted at one and at the ſame time, two hours. 2 5 

Alſo by the 6 Ann. cap. 14. /ef. 1. No detachment of ſoldiers above fiſ- 
teen in number, ſhall march through any part of this kingdom, without one 
commiſſioned officer, which officer ſhall, under pain of forfeiting his com- 
miſſion, conſtantly march with the faid ſoldiers or troops, and keep them 
together and entire, and ſhall be anſwerable for all treſpaſſes and offences, 
which the ſoldiers under his command, or any of them, ſhall commit in 
their marches, and ſhall give ſatisfaction for the ſame, in manner as here- 
after is mentioned, that is to ſay, J. 10. {ered 

If any ſoldiers or trooper, during their march, ſhall commyt any treſpaſs 
or other offence, to the damage of any of her majeſty's ſubjects, the officer 
commanding ſuch ſoldier or trooper, upon complaint of the party injured, 
or of any other on his behalf, is required to cauſe immediate reparation or 
reſtitutton to he made to ſuch perſons; and in default thereof, the party in- 
jured, or ſome other on his behalf, is impowered to repair to the next juſ- 
tice of the peace for the county, or to the chief magiſtrate where ſuch offence 
ſhall be committed, and by oath of the party injured, or of any other cre- 
dible perſon, to prove before ſuch. juſtice or chief magiſtrate, the particu- 
lars of the damage done to ſuch perſons by any ſuch ſoldier or trooper, 


Whereupon the ſaid juſtice or chief magiſtrate is required to aſcertain the 


damage ſuſtained by the party complaining, by certificate under his hand 
and ſeal, for which na fee is to be taken; and in caſe ſuch officer, upon 
producing and tendering to him ſuch certificate, do not pay ſuch damage ſo 
certified, within ſix hours, to the party complaining or producing ſuch certi- 


hcate, every, ſuch officer ſhall forfeit five pounds, to be paid by the paymaſt- 


er- general or his deputy, without delay, fee, or reward, to the party pro- 
ducing ſuch certificate; and the ſaid penalty or forfeiture is, by the ſaid pay- 


700 


Soldiers. 


maſter- general, to be deducted out of the pay of ſuch. officer ſo offend 


"ab detachment of ſoldiers, under fifteen in mumber,, ſhall. march withg,, 
a ſerjeant or corporal, which-ſerjeant or corporal is conſtantly to march with 
ſuch detachment, and keep them entire, under FR of. being caſhiered or of 
ſuffering corporal puniſhment; at the election of the officer commanding ſuch 
detachment. / 11. 

And in caſe any ſaldier or trooper ſhall, in their march, commit any tre. 
paſs or other offence, to the damage of any of her majeſty's ſubjects, upon 
complaint thereof to ſuch ſerjeant or. carporal, immediate reſtitution or te. 
paration ſhall be made to the party complaining, by ſuch ſerjeant or corpor- 
al; and in default thereof, the party injured is impowered to prove his da. 
mage, and to procure a certificate thereof in manner before- mentioned. 

And. upon producing ſuch certificate to the officer, to whoſe company or 
troop ſuch ſoldier or trooper ſhall belong, ſuch officer is required immediate. 
ly to pay the ſum certified, not exceeding forty ſhillings, to the party com. 

aining or produeing ſuch certificate, of which ſum fo paid the ſaid officer, 
is to deduct one moiety out of the pay of the ſerjeant or corporal that march. 
ed with ſuch. detachment, and the other moiety out of the pay of the ſoldiers 
committing, ſuch. treſpaſs. | 

But in caſe ſuch officer ſhalh neglect ta pay the ſum certified as aforeſaid, 
within twelve hours after producing ta him. ſuch. certificate, ſuch officer, for 
every ſuch neglect, ſhall forfeit five pounds, to. be. paid and ſtopped in man- 
nex as 1s above-mentioned. 


N. Pay. 


The officer who ſtrall receive the pay or ſubſiſtence money, ſhall imme- 
diately, upon receipt thereof, give public notice to alt perſons keeping innsor 
other places where ſoldiers are quartered; to repair to their quarters, at fuch 
time as they ſhall appoint for diſtribution. thereof te the officers and ſoldiers, 
which ſhall be within four days after receipe thereof: And: the: ſaid inn- 
keepers and others ſhall he firſt paid, before any part of the pay be diſtributed 
to the offfcers or ſoldiers; provided the acconnts exceed not for a commiſſion 
officer of horſe under the degree of a captain, for diet and ſrmalb beer 24. a 
day; nor for a, commiſſion officer of dragoons under the degree of a captain 
x 5. nor for a commuſion offieer of foot under the degree of a captain 15. 
and for each horſe 64: non for one Ight horſeman's diet, and hay and fray 
for his horſe 1 5. nor for one'dragoon's diet, and ray and ffraw for his horſe 
1 . nor for one foot ſoldiet's diet 44. And if any offteer ſhall not e 
notice, and ſhall not immediately, on producing ſuck account, pay the fame, 


on complaint and oath made thereof by two witneſſes. at the neut ſeſſions, the 


paymaſter (on certificate of tha juſtiees in fuchi ſeſſtens of the ſum due, and 


to whom the ſame is owing). ſfrall pay the fame out ef the faid' officer s a- 


rears, on pain of forfeiting his office, and diſability; and if no fuch: arrears 
be due, the paymaſto hall deduct the ſums to: be paid, purſuant to the 
Juſtices certificate, dur of the next pay of the regittient; anſlich officer ſhall 
for ſuck his offence, or for negleGlitg-to give ſich. bettet be in/s fact & 
fflfeted. And where it ſhalt happen,” that the fbfiſtence-money! due 4 4 
officer or ſoldier ſhall by any accident got*be-paid, or ſuch officer or 1 * 
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neglect to pay the ſame; or where any forces ſhall Ke upon thei 
WT that no ſubſiſtence can be remitted to. them, or they mall 3 
ſame; every ſuch officer ſhall, before his departure out of his 
uarters, make up the accounts with every perfon with whom ſuch ſoldiers 
Fall have quartered, and ſign a certificate thereof, and give the ſame to the 
arty to whom ſuch money is due, with the name of the regiment, troop, 
or company to which he ſhall belong, that the ſame may be tranſmitted to 
the paymaſter, who ſhall immediately pay the ſame, under pain as is before 


directed for non-payment of quarters. 3 G. 3. c. J. J. 33. 
X. Deſerting. 


The conſtable may take up any perſon reaſonably ſuſpected to be a de- 
ſerter, and carry him before a juſtice in or near the place, who ſhall: exa- 
mine ſuch ſuſpected perſon; and if by his confeſſion, or the oath of one wit- 
neſs, or the. knowledge of ſuch. juſtice, he ſhall be found to be a, deſerter,, 
the juſtice ſhall forthwith cauſe him to be conveyed to the county. gaol, ar. 
houſe of correction, and tranſmit an account. thereof to the ſecretary at war; 


and the keeper of ſuch. gaol or houſe of correction ſhall receive the ſubſiſ-. 


rence of ſuch deſerter, for his maintenance while. he ſhall be in cuſtody, but 
ſhall not be intitled to any fee for his impriſonment... Br. ſt. 3G 3. c. 9. | 49, 
But no· officer may break apen any houſe to ſearch for. deſerters, without a. 


juſtice's warrant; on pain of 20. / 52 


And if any perſon ſhall knowing]y. harbour or aſſiſt any deſerter, he ſhall 
forfeit. 5 .. and if any perſon ſhall knowingly buy or exchange, or otherwiſe. 
receive any arms, cloaths, ar furniture, belonging to the king, from any 
ſaldier or deſerter, ar change the colour. thereof, he ſhall forfeit 5 4, and an. 
conviction! by the oath- of ene wimeſs, before one juſtice, the ſaict penalties 
ſhall. be levied. by diſtreſs; half the faſt penalty to be to the infommer, by 
whoſe means ſuchi deierten ſhall be apprehended-; and half the laſt penalty to- 
the informer; and half of both, to the officer to whom the deſerter did be- 
long; and, if ſuch perſon have nat ſufficient, or ſhall not pay the penalty in 


four days, the juſtice ſhall commit him to gaol for, three months, or cauſe him 


to be) publickly whipped. / 5. 


7 


8o muchiof this act as relates to tlie puniſhment of mutineers and, deſerters 


* 


within this realm, and ſuch who, ſhall: conceal. deſerters,. or ſhall knowiggly 


buy, exchange, 0s otherwiſe receive any arms, cloaths, caps, or other für- 
niture belonging, to the king, from any foldien or deſerter, or cauſe the co- 
Galt extend to all intents and purpoſes 
whatioever, to fuch governers of other offers in garriſans and forces, as his 
majeſty has now in pax, or ſhall have in pay. in Helauuz, and: ſhall,be. hut in 
execution. in that kingdom; by all. jaſtices of, che peace and other officers re- 
ſpectively, according to the tenor and. during the: gontiauance of this ach. 
And. here it may be requiſite to animadyert: upon a cuſtom, which. hath. 
nac ably n prevaited, for juſtices of. the peace atftheir diſcretiom £91 pro-- 
lang the tinge! linnitediby the, offieers;in the folders furlaaſis. No lau gives, 


R # 1 


lour of ſack, cloaths to be changed 


nor ever did give to them, apy ſuch power and it might. he ver) prejudi- 
cial to the publick ſervice, if it ſhould be in the power of a juſtice of the 
grace, when a ſoldier's immediate prefence is wanted, as it may be at any 


time, by lengthening the furlough, to prevent the ſoldier's attendance. _ 
caſe 
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caſe of ſickneſs, or other unavoidable accident, it may be uſeful for a juſtice 
to certify upon the back of the furlough ſuch neceſſity, ſpecially ſetting forth 
the ſame, to prevent his being apprehended as a deſerter, or puniſhed zthj; 
return. But, nevertheleſs, ſuch certificate is no way obligatory or conchiſiye 
and a juſtice of the peace hath no more to do with it than any other credible 
perſon or perſons, ] | 


XI. Setting up trades after their diſcharge. 

By the 22 C. 2. c. 44. All officers, mariners, and ſoldiers who have been 
employed in his majeſty's ſervice, and not deſerted, may ſet up and exe 
ciſe ſuch trades as they are apt for, in any town or place within Great Bj. 
tain or Ireland (except Oxford and Cambridge); and if they thall be ſucd 
thereupon, they ſhall have double coſts. . 

And by the 3G. 3. c. 8. with regard to officers, mariners, ſoldiers, and 
marines, who have ſerved ſince Nov. 29, 1748, it is enacted more at large, 


as followeth: Whereas there have been and are divers officers, mariners, 


ſoldiers, and marines, who have ſerved in the late war, ſome of whom uſed 
«trades, others were apprentices who had not ſerved out their times, and others 
by their own induſtry have made themſelves apt and fit for trades ; many of 
which, the war being now ended, would willingly employ themſelves in 
thoſe trades they were formerly accuſtomed to, or which they are apt or able 
to follow, but may be hindered from exerciſing the ſame in certain cities, 
corporations, and other places, becauſe of certain by-laws and cuſtoms of 
thoſe places, and of the ſtatute of the 5 Eliz. prohibiting the uſe of certain 
trades by any perſon who hath not ſerved » years apprenticeſhip; it is enac- 
ted, that all ſuch oficers, mariners, ſoldiers, and marines, who have ſerved 
ſince the ſaid 29th day of Nov. 1748, and not deſerted, and alſo their wives 
and children, may ſet up and exercife ſuch trades as they are apt and able 


kor, in any town or place within Great Britain or Ireland (except Cambridge 


and Oxford) without any moleſtation by reaſon of. the uſing of ſuch trade; 
nor ſhall they, or their wives or children, during the time they ſhall exerciſe 
ſuch trades, be removable from ſuch place to their laſt legal place of ſettle- 
ment, by virtue of any law now in being, relative to the ſettlement of the 
poor, until they ſhall become actually chargeable; and if they ſhall be ſued 
for exerciſing ſuch trade, they ſhall have double coſts. And two juſtices 
may cauſe ſuch officer, mariner, ſoldier, or marine, to be ſummoned before 
them in the town or place where they ſhall exerciſe ſuch trade, in order to 
make bath of the place of their laſt legal ſettlement; which ſummons they 
ſhall obey, and make oath accordingly. And the juſtices ſhall give an at 
teſted copy of ſuch affidavit ſo made before them, to the perſon making the 
fame; in order that he may produce it when required. Which atteſted copy 
ſhall at any time be admitted as evidence as to ſuch ſettlement, at any gene- 
ral or quarter ſeſſions. ' And if he ſhall be fiimmoned again to make oath as 
aforeſard ; on fuch atteſted copy being produced, he ſhall not be obliged to 
make any further 1 7 07 05 regard to his ſettlement, hut ſhall leave a cop) 
of ſuch atteſted copy of h examination, if rere 
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Surety foz the peace, 


UT of the Latin word pax, the Normans formed their paix, and we 

(out of that) our peace. Lamb. 5. | 
Surety for the peace is the 5 1 a recognizance, or bond, to the 
king, taken by a competent judge of record, for the keeping the peace. 


Dalt. c. 116. > n — | | 
And this ſurety of the peace, every juſtice of the peace may take and 


command by a twofold authority: 1. As a miniſter, commanded thereto by 
a higher authority : as when a writ of ſupplicavit, directed out of the chan- 
cery or king's bench, 1s delivered to him. 2. As a judge, and by virtue of 
his office, derived from his commiſſion. Dalt. c. 116. 


Concerning which I will ſhew, 


I. For what cauſe ſurety of the peace ſhall be granted. 

II. At whoſe requeſt it ſhall be granted. 

III. Againſt whom it ſhall be granted. | 

IV. In what manner it ſhall be granted. 

V. How the peace warrant may be ſuperſeded. 

VI. How the peace warrant ſhall be executed. pg 
VII. What ought to be the form of a recognizance of the peace. 
VIII. How ſuch recognizance ſhall be certified. 25 
IX. How fuch recognizance may be forfeited. 

X. How the recognizance being forfeited ſhall be proceeded on. 
XI. How ſuch recognizance may be diſcharged.  _ 


I. For what cauſe ſurety of the peace ſhall be granted. 


1. By the commiſſion of the peace, one or more juſtices have power 7» 


eauſe to come before them, all thoſe who to any of the king's people concerning 
their bodies, or the firing of their houſes, have uſed threats, to find ſufficient 
ſecurity for the peace or their good behaviour towards the king and his people; 
and bY they ſhall refufe to find fuch- ſecurity, to cauſe them in the king's priſons 
to be ſafely kept, until they ſhall find ſuch ſecurity. 5 

2. Upon which Mr. Hawkins obſerves, that it ſeemeth clear, that where 
ever a perſon has juſt cauſe to fear, that another will burn his houſe, or do 
him a corporal hurt, as by killing or beating him, or that he will procure 
others to. do- him ſuch miſchief, he may demand the ſurety of the' peace 
againſt ſuch perſon, and that every juftice of the peace is bound to grant it, 
upon the party's giving him ſatisfaction upon oath, that he is actually under 
fuch fear, and that he has juſt cauſe to be ſo, by reaſon of the other's having 
threatened. to beat him, or lain in wait for that purpoſe; and that he doth 
at require it out of malice, or for vexation, 1 Haw. 127. 


3. Alto. 
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704 'Snrety foꝛ the peate. 

3. Alſo it ſeems the better opinion, that he who is threatened to be 5 
priſaned by another, has a right to demand the ſurety of the peace; for gy. 
ry emlawftil impriſonment is an afſault anff\wrong to the perſon of 4 man, 
And the objection, that one wrongfully ĩmpriſoned unay recover damages n 
an action, and therefore needs not the ſurety of the peace, is as ſtrong in 
the caſe of battery as impriſonment; and yet there is no doubt, but that 
one threatened to be beaten, may demand the ſurety of the peace. 1 
TW. I37,  © | NO: h 
4. Bur if the juſtice ſhall perceive that ſurety ĩs demanded merely of ma. 

Ice, or for vexation otfty, vrthout any juſt cauſe of fear, it ſeemeth he may 
fafely deny it. As in common experience we find it, that where a perſon 
ſhall upon a juſt cauſe come and crave the peace againſt another, and hay 
it granted to him; when ſuch other perſon ſhall come before the juſtice, he 
likewiſe will crave the peace againſt the former, and will perhaps ſurmiſe 
ſome cauſe; but yet will nevertheleſs be content to furceale his {uit and de. 
mand, fo as the other will relinquiſſi to have the peace againſt him: Here 
the juſtice ſhall do well notito be too forward in granting the peace thus re. 
quired by the latter, but to perſuade .him, and to ſhew him the danger of 

| | his oath which he is to take; but yet if he will not be per ſuaded, but will 
| take his oath, - that he is in fear, where indeed he neither doth fear, nor hath 
; 


cauſe to fear, this oath ſhall diſcharge the yuſtice, and the fault ſhall.remain 
on ſuch complainant. Dalt. c. 1u6. | | 


5. Alſo, if a man will require the peace, becauſe he is at variance, or in 
| | ſuit with his neighbour, it ſhall not be granted. Dal: c. 116. 
| 6. Alſo, Mr. Lumbard ſays, he takes it to be ſomewhat clear, that a 
1 juſtice may not by the commiſſion award a precept of the peace, in behalf 
of a. man that will tequire it, becauſe the feareth that he will do harm to his 
ſervants or cattle. Lamb. 8 3. 3 
- And Mr. Dalton ſays, where a man is in fear that another will hurt his 
ſervants, or his cattle, or other goods, this ſurety of the peace ſhall not be 
granted by the juſtice, But in this caſe Hitaberbert faith, the party may 
have a ſpecial writ out of the chancery directed to the ſheriſl, that he ſhal 
cauſe ſuch . perſon to find ſurety, that he ſhall do no hurt or damage to the 
other man, in his body, or to his ſervants or goods; and if he will not find 
ſurety, that then he ſhall arreſt and detain him in priſon, until he ſhall find 
ſurety. Dalt. c. 116. 1 
And the reaſon why a man may not have ſureties of the peace againſt 
another, for that he feareth he will do harm to his ſerν,ans, ſeemeth to be, 
becauſe it ſhould be the./eryvant's fear in ſuch caſe, and not the maſter's; and 
the ſervant's own oath before the juſtice is neceſſary. And as to his goods, it 
ſeemeth clear, that no ſureties of the peace ought to be granted in that caſe; 
for the recognizance of the peace when taken, is only that the party (hall 
keep the peace towards the king and all his liege people. 1 
But Mr. Dalton ſays, that if a man ſhall threaten to hurt his 7, or child 
he thinks he may crave the peace at the juſtice's hands, by the words of the 
commiſſion, and that the juſtice ought to grant it. Dall. c. 116. 
7. Note alſo, the ſurety of the peace ſhall-not-be granted, but where there 
is a fear of ſome preſent or future danger, and not merely for a battery 0 
treſpaſs that is paſt, or for any breach of the peace that is paſt ; for this * 
| REN m ; 
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of the peace is only for the ſecurity of ſuch as are in fear: But the party 
wronged may puniſh the offender by indictment; and the juſtice, if he ſee 
cauſe, may bind over the affrayer. Dalt. c. 116. That is, he may bind 
him over to anſwer unto the indictment. 


IT. At whoſe requeſt it ſhall be granted. 


1. As to this, Mr. Hawkms ſays, It ſeems to be agreed at this day, that 
all perſons whatſoever, under the king's protection, being of ſane memory, 
whether they be natural and good ſubjects, or aliens, or excommunicate, or 
attainted of treaſon, have a right to demand ſurety of the peace. And it is 
certain, a wife may demand it againſt her huſband threatening to beat her 
outrageouſly, and that a huſband alſo may have it againſt his wife. 1 Haw. 
126. Crom. 118. 

Upon which mafter Crompton obſerveth, that if the wife in ſuch caſe can- 
not find ſureties, ſhe ſhall be committed; and fo, ſays he, a man may be 
rid of a ſhrew. Crom 118. | 

2. And Mr. Dalton ſays, an infant under the age of 14 years, may demand 
this ſurety, and it ſhall be rn him. Dall. c. 117. | 

But as to a perſon of non ſane memory, Mr. Dalton fays, this ſurety 
ſhall neither be granted againſt him nor to him upon his own requeſt; but 
pet if there ſhall be cauſe, the juſtice ought to provide for his ſafety. Dar. 
11. | 


III. Againſt whom it ſhall be granted. 


There ſeems to be no doubt, but that it ought, upon a juſt cauſe of com- 
| plaint, to be granted by any juſtice of the peace, againſt any perſon what- 
ſoever, under the degree of nobility, being of ſane memory, whether he be 
a magiſtrate or private perſon, and whether he be of full age, or under 
age. But infants and femes covert ought to find ſecurity by their friends, 
| and not to be bound themſelves. And the ſafeſt way of proceeding againſt 
a peer, is by complaint to the court of chancery or king's bench. 1 Hare. 
127, 


IV. In what manner it ſhall be granted. 


1. It ſeemeth certain, that if the perſon to be bound be in the preſence 
of the juſtice, he may be immediately committed, unleſs he offers ſureties; 
| and from hence it follows a fortiori, that he may be commanded by word of 
mouth to find ſureties, and committed for his diſobedience: But it is ſaid, 
that if he be abſent, he cannot be committed without a warrant from ſome 
Juſtice in ofder to find ſureties, and that ſuch warrant ought to be under 
ſeal, and to ſhew the cauſe. for which it was granted, and at whoſe ſuit (that 
the party may provide his ſureties), and that it may be directed to any in- 
different perſon. 1 Haw. 128. 

2. The juſtice may make the warrant, to bring the party before himſelf 
or ſome other juſtice, or he may make it to bring the party before himſelf 
5 4 U only; 


706 


Sutety foz the peace. 


only; for he that maketh the warrant for the moſt part hath the beſt knoy. 
ledge of the matter, and therefore he is the fitteſt to do. juſtice in the caſe 
Ch. 59. | 
l 3. 45 to the granting proceſs of the peace or good behaviour, out of the 
chancery or king's bench, it is enacted by 10 & 11 C. 1. c. 10. that it ſhall not 
be granted but upon motion in open court, and declaration in writing and 
upon oath, to be exhibited by the party deſiring ſuch proceſs, of the cauſes 
for which ſuch proceſs ſhall be granted; the motion and declaration to he 
mentioned on the back of the writ. And if it ſhall afterwards appear, that 


the cauſes are untrue, the court may order coſts to the party grieved, and 


commit the offender till paid. 


V. How the peace warrant may be ſuperſeded. . 
1. It is ſaid, chat if one who fears that the ſurety of the peace will be de. 


manded againſt him, find ſureties before any juſtice of the ſame county, 
either before or after a warrant is iſſued againſt him, he may have a ſuper- 


ſedeas from ſuch 1 which ſhall diſcharge him from arreſt from any 
other juſtice, at t 
ſuch ſurety. 1. Hau. 129. 

2. In which ſuperſedeas it is not neceſſary to name either the ſureties, or 
the ſums in which they are bound; but yet it is the better form to expteſz 
them both. Dal. c. 1 8. : 

3. Alſo, it is ſaid, that an appearance upon a recognizance for the peace 
may be ſuperſeded, by finding ſureties in the chancery or king's bench, and 
purchaſing a writ teſtify ing the ſame; but this practice having been often 
abuſed, it is enacted by 1011 CI. c. 10. that no writs of ſuperſedeas ſhall. be 

anted out of the chancery or King's.bench, but upon motion in open court, 
and on ſuch ſufficient ſureties as ſhall appear on oath to the court, to be 
aſſeſſed in the ſubſidy book at 5/: lands, or 10/. goods, and'unleſs it ſhall 
alſo firſt appear to the court, that the proceſs of he peace or good behavi- 
our is proſecuted againſt him, deſiring ſuch ſuperſedeas . bona ſide by ſome 
party grieved in that court, out of which the ſuperſedeas is deſired to be a. 
warded: 1: Haw. 129. 


VI. How the peace warrant ſhall be executed. 


1. It can be executed only by the perſons to whom it is directed, of 
ſome of them, unleſs it be directed to the ſheriff, who may either by pats, 
or by precept in writing, authorize an officer. ſworn and known, to ſerve it, 
but cannot impower any. other perſon without a precept in writing. 
Haw. 128. | | | 

2. It ſeems generally agreed, that whiere a perſon authorized by warrant 


of a juſtice of the peace, to compel a man who is ſheltered in an houſe, to 


find ſureties for the peace or good behaviour, is denied quietly to enter into 
it, he may juſtify breaking open the doors, in order to take him; but he 
muſt firſt ſignify to thoſe in the houſe the cauſe of his coming, and. requeſt 
them to give him admittance. 2 Maw. 86. 

3. If the warrant ſpecially direct that the party ſhall be brought Þelore 


the juſtice who made it, the officer ought not to carry him before any on | 


e ſuit of the ſame party, for. whaſe ſecurity he has given: 
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hut if -the warrant be general, to bring him before any juſtice of ſuch place, 


low. the officer has the election to bring him before what juſtice he pleaſeth, and 
Caſe, may carry him to priſon for refuſing to find ſurety before ſuch juſtice. 1 
Haw. 128. 


who iſſued the warrant, ſuch other juſtice muſt take the ſurety, and bind 
him by recognizance in all points as the form of the precept doth require. 
And thereupon ſuch other juſtice, having ſo taken ſurety of the peace, may 
and ought upon requeſt, to make his ſuper/ſedeas to all officers, and to all 
other juſtices of the ſame county; and thereby the ſaid party ſhall be diſ- 
charged from finding other ſurety, and from any other arreſt for the ſame 
cauſe. But by ſuch ſuperſedeas, the other juſtice cannot diſcharge the war- 
rant of the firſt juſtice, until the party be bound indeed, nor give any other 
day to the party to appear. Dall. c. 118. 

5. If the warrant be in the common form, requiring the officer to cauſe 
the party complained of to come before the juſtice to find ſufficient ſurety, 
and if he ſhall refuſe ſo to do, to convey him immediately to priſon, with- 
out expecting any further warrant, until he ſhall willingly do the ſame, the 
officer who ſerves it, before he makes any arreſt, ought firſt to require the 
party to go with him, and find ſureties according to the purport of the war- 
rant; but upon refuſal to do either, that is, either to go before the juſtice; 
or to find ſureties, he may carry him to the gaol by force of the ſame war- 
rant, without more. 1 Haw. 128. Dal. c. 118. 

And yet the conſtable, or officer, may bring him in that caſe before the 
juſtice; and if he refuſes there to give 1 he may commit him with- 
out any farther warrant or mittimus. 2 H. H. 112. 

Nevertheleſs, notwithſtanding theſe great authorities, it may not be con- 


determine what ſhall or ſhall not be deemed a refuſal to find ſuch ſureties; 
for that the conſtable is conſtituted a judge in ſuch caſe by no law. And 
much leſs doth it ſeem adviſeable, to require in the warrant, as is uſual, 
that the conſtable ſhall carry the party to gaol, if he ſhall refuſe to find 
ſufficient ſureties; for it doth not appear how the conſtable can any way be 
deemed a competent judge of that; for it is certain, that he cannot admi- 
miſter an oath to ſuch ſureties, or others, whereby to inform himſelf of ſuch 
ſufficiency. 
6. If the officer do arreſt the party, and do not carry him before the 
juſtice ro find ſureties; or upon the refuſal of the party, if the officer ſhall 
arreſt him, and do not carry him to the gaol, in both theſe caſes the officer 
is puniſhable by the juſtices for this neglect, by indictment and fine at their 
ſeſhons: And alſo the party arreſted may have his action of falſe impriſon- 
ment for the arreſt: for where the officer doth not purſue the effect of his 
warrant, his warrant will not excuſe him of that which he hath done. Dall. 
c. 118. | | 

7. When the party cometh before the juſtice, he muſt offer ſureties, or 
elſe the juſtice may commit him; for the juſtice needeth not to demand ſu- 
rety of him. Dalt. c. 118, 169. | 

8. If the juſtice was deceived in the ſufficiency of the ſureties, he or any 
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4. And if the party 1s carried before another juſtice, and not before him | 


venient for the juſtice, to leave ſo much to the oonſtable's judgment, as to 


other juſtice may afterwards compel the party to find and put in other ſuth- 
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cient fureties, and may take a new recognizance for the ſame, Dj; . 
116, 119. | | 
98. Bus if the ſureties die, the party principal ſhall not be compelled to 
find new ſureties. Dalt. c. 119. Becauſe their executors or adminiſtratg;, 
are Hable. | 

10. Alſo if a man, that was bound to keep the peace, hath broken his 
bond, the juſtices ought of difcretion to bind him anew. Lamb. 78. 

But not until he be thereof convicted by due courſe of law; for before 
conviction, he ſtandeth indifferent, whether he hath forfeited his recogri. 
Zance or not. Crom. 125. 


VII. What ought to be the form of a recognizance for the peace. 


1. The recognizance, which the juſtice takes for the keeping of the peace, 
is rather of congruity, than by any expreſs authority given either by th: 
common law, or by ſtatute. Dalt. c. 168. 

2. If it is taken in purſuance of a writ of ſupplicavit, it muſt be wholly 
governed by the directions of ſuch writ: But if it be taken before a juſtice, 
upon a complaint below, it ſeems that it may be regulated by the diſcretion 
of fuch juſtice, both as to the number and ſufficiency of the ſureties, and 
the _ of the ſum, and the continuance of the time for which the 
party ſhall be bound. And it hath been ſaid, that a recognizance to keep 
the peace as to any perſon, for a year, or for life, or without expreſſing 
any certain time (in which caſe it ſhall be intended for life) or withont fix- 
ing any time or place for the party's appearance, or without binding him 
to keep the peace againſt all the king's people in general, is good. 1 Haw, 
129. | 
- However it ſeems to be the ſafeſt way, to bind the party to appear at 
the next ſeſſions of the peace, and in the mean time to keep the peace as to 
the king and all his liege people, eſpecially as to the party, according to the 
common form of precedents. 1 Haw. 129. 


VIII. How ſuch recognizance ſhall be certified. 


If it be taken by force of a writ of ſupplicavit, it needs not be certified 
till the juſtice receive a writ of certiorari to that purpoſe. But if it be taken 
upon a complaint below, it muſt be certified, fent, or brought to the next 
ſeflions, by force of the ſtatute of the 3 H. 7. c. 1. that the party ſo bound 
may be called. 1 Haw. 130. 


IX. How fuch recognizance may be forfeited. 


I. There are divers things which may be done againſt the peace, and 
divers offences for which an indictment againſt the peace will lie; and yet 
the committing or doing ſuch offence or act ſhall be no forfeiture, of the 
recognizance for the peace; for that the act that ſhall cauſe a forfeiture of 
ſuch recognizance muſt be done or intended unto the per/on as is aforeſaid, 
or in terror of the people. Therefore to enter into lands, where he ought 


to bring his action; or to diſſeiſe another of his lands; or to _ = 
| an 
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lands or tenements with force, being without offer of violence to any man's 


perſon, and without publick terror; or to do a treſpaſs in another man's 
corn of graſs; or take away another man's goods wrongfully, ſo it be not 
from his perſon; of to ſteal another man's horſe, or other goods feloni- 
ouſly, being not from his perſon : all theſe and the like, are breaches of 
the peace, and yet theſe will make no breach of this recognizance, nor 
breach of the peace within the meaning of the commiſſion of the peace. 
Dali. c. 121. 8 | 

2. More particularly; The recognizance is forfeited, if the party 
make default of appearance, and the ſame default ſhall be recorded. 3 

5. C. 1. 
1 if the party have any excuſe for his not appearing, it ſeems 
that the ſeſſions is not bound petemptorily to record his default, but may 
equitably conſider of the reaſonableneſs of ſuch excuſe. 1 Haw. 130. 

And Mr. Dalton ſays, in cafe of the ſicktiefs of the party, fo that he can- 
not appear, he has known that the juſtices, upon due proof thereof have 


| forbora to certify or record ſuch forfeiture or default; and that they have 


taken ſureties for the peace of ſome friends of his preſent in court, until 
the next ſeſſions; for that the principal intent of the recognizance was but 
the prefervation of the peace. But the query is how this is warrantable by 
their oath. Dalt. c. 120. . 

3. Alſo there is no doubt, but that it may be forfeited by any actual vio- 
lence to the perſon of another, whether it be done by the party himſelf, or 


by others through his procurement; as manſlaughter, rape, robbery, unlaw-- 


ful imprifonment, and the like. 1 Haw. 130. 


| 4. Alſo it hath been holden, that it may be forfeited by any treaſon a- 
| gainſt the king's perſon, and alſo by any unlawful aſſembly in terror of the 
people, and even by words directly tending to a breach of the peace, as by 

hroatening, to beat him. 1 Haw. 


challenging one to fight, or in his prefence 
130. 


Dalt. c. 121. 


5. However, it ſeems that it ſhall not be forfeited by bare words of heat 
and Choler, as the calling a man a knave, teller of lies, raſcal, or drunkard; 
tor though ſuch words may provoke a cholerick man to break the peace, 
| yet they do not directly challenge him to it, nor does it appear that the 
ſpeaker deſigned to carry his reſentment any farther : and it hath been ſaid, 
| that even a recognizance for the good behaviour ſhall not be forfeited for 
ſach words; from whence it follows a- fortiort, that a recognizance for the 
| peace ſhall not. * 

6. Alſo, there are ſome actual aſſaults on the perſon of another, which 
do not amount to a forfeiture of ſuch recognizance ; as if an officer, having 
a warrant againſt one who will not ſuffer himſelf to be arreſted, beat or 
wound him in the attempt to take him; or if a parent in a reaſonable man- 
ner chaſtize his child; or a maſter his ſervant, being actually in his fetvice 
at the time; or a ſchoolmaſter his ſcholar; or a gaoler his prifoner ; or even 
a huſband his wife, as ſome ſay ; or if one confine a friend: who is OT 

| and 


1 Haw. 130. | 


Otherwiſe it is if the party be abſent ; and yet if the party ſo bound: 
ſhall threaten to kill or beat a perſon who is abſent, and after ſhall lie in 
wait for him to kill or bait him, this is a forfeiture of the recognizance. 
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and bind and beat him, in ſuch manner as is-,proper in his circumſtance, 
or if a man force a ſword from one who offers to kill another therewith, 9 
if a man gently lay his hands upon another, and thereby ſtay him from in. 
citing a To againſt a third perſon; or if a man heat another (without 
wounding him, or throwing at him a dangerous weapon) who wrongfully 
endeavours with violence to diſpoſſeſs him of his land or goods, or the 
goods of another delivered to him to be kept, and will not deſiſt upon his 
laying his harids gently on him, and diſturbing him ; or if a man beat, 
as ſome ſay, wound, or. maim one who. makes an aſſault upon his perſon 
or that of his wife, parent, child, or maſter, eſpecially. if it appear that he 
did all he could to avoid fighting before he gave the wound; or if a man 
fight with or beat one who attempts to kill any ſtranger ;.or if a man even 
threaten to kill one, who puts him in fear of death, in ſuch a place where 


he cannot ſafely fly from him; or if one impriſon thoſe whom he. ſees fight. 


ing, till the heat is over. 1 Haw. 130, 131. 
X. How the recognizance being forfeited ſhall be ' proceeded on. 


It is ſaid, that the juſtices cannot in any caſe proceed againſt the ary, 


me 


or breaking the peace; but that the recognizance itſelf, with the. record of 


default of appearance, ought to be removed into ſome of the «courts at 


Weſtminſter, who ſhall proceed by ſctire facias upon ſuch . recognizance: 
and ſo it ought to be, if it be preſented by the jury, or great inqueſt, that 
the party hath forfeited his recognizance, by breach of the peace. 1 Hau 
130. Dalt. Old #4. c. 70. | 


XI. How ſuch recognizance.may be diſcharged. 


1. He who is bound to the peace, and to appear at a certain «day, muſt 
appear at that day, and record his appearance, although he who .craved the 


peace cometh not to deſire that it may be. continued; otherwife the recog- 


nizance cannot be diſcharged. Dalt. c. 120. 
2. If the recognizance be made to keep the peace generally, without 
any time or day limited, it ſhall. be conſtrued to be during the par- 


ty's life; and this the juſtice may do upon reaſonable cauſe: but if 


ſuch ſurety be ſo taken, during the offender's life, neither the king, nor 


the juſtice, nor the party, can releaſe or diſcharge it: and therefore 


the juſtice muſt be well adviſed, how he - granteth ſuch ſurety. Dal. 
c. 119, 120. 
3. But it ſeems to be agreed, that it may be diſcharged by the death 


or demiſe of the king in whoſe : reign it was taken, or of the princi- 


pal party who was bound thereby, if it were not forfeited beſore. Haw, 
129. | 

4. Alſo it hath. been holden, that it may be diſcharged by the releaſe of 
the party at whoſe complaint it was taken, being certified together with it; 
but this may be. juſtly queſtioned, becauſe the recognizance is not to the 
ſubject but to the king ; and conſequently cannot be diſcharged by the ſub- 


ject, 
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ect, who is not a party to it: however, ſuch a releaſe will be a good in- 
ducement to the court, to which ſuch a recognizance ſhall be certified, to 
diſcharge it. 1 Haw. 129. Airy + 
And if a man be bound to keep the peace towards the king and all his 
ople, but not towards any perſon certain, and to appear at ſuch a ſeſſions, 
the court at that ſeſſions may make proclamation, that if any man can ſhew 
cauſe, why the peace granted againſt ſuch a one ſhall be continued, he 
ſhall ſpeak ; and if no perſon cometh to demand the peace againſt him, or 
to ſhew cauſe why it ſhould be continued, then the court may diſcharge 
him. But if a man be bound as aforeſaid, and eſpecially ro keep the peace 
awards a certain perſon, there though ſuch perſon cometh not to deſire 
the peace may be continued, yet the court by their diſcretion may bind 
him over till the next ſeſſions, and that may be to keep the peace againſt: 
that perſon only if they ſhall think good ; for it may be that the perſon 
who firſt craved the peace is fick, or otherwiſe letted, fo as he cannot 
come to that ſeſſions to demand the continuance of the peace further. 
Dalt, c. 120. 

6. Alſo it is certain, that ſuch a recognizance cannot be pardoned or re- 
leaſed by the king, before it is broken ; becauſe the ſubject hath a kind of 
intereſt in it; but being forfeited, then the king, and no other, may releaſe. 
and pardon the forfeiture. 1 Haw. 129. 

7. And it is ſaid, that the ſureties are not diſcharged by their death; but 
that their executors or adminiſtrators (as hath been ſaid) do continue bound. 
1 Haw. 129. Dalt. c. 120. | 

8. Likewiſe if the party be impriſoned for default of ſureties, and after, 
he that demandeth the peace againſt him happen to die; it ſeemeth the 


juſtice may make his liberate or warrant for the delivery of ſuch priſoner, 


for after ſuch death, there ſeemeth no cauſe to continue the other in priſong 


Alſo, any juſtice may, upon the offer of ſuch priſoner, take ſurety of him 


for the peace, and may thereupon deliver him. Dall. c. 118. 


Surety ſoꝛ the good behaviour. 


MA N may be compelled to find ſureties, both for the good behavi- 


- our and for the peace: and yet the good behaviour includeth the 


peace: and he that is bound to the good behaviour, is therein alſo bound to 


hes ne Dalt: c. 122. | Bog 
his ſurety for the good behaviour being of near affinity to ſurety for the 


peace, both as to the manner in which it is to be taken, ſuperſeded, and 


diſcharged, it ſeemeth not to require a particular.confideration, fave only as 
to theſe two points ; | 


J. For 
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I. For what miſbehaviour it is to be required. 
II. For what it fhall be forfeited, 


J. For what miſbebaviour it is to be required. 


1. It doth not appear that the conſervators of the peace at common jay 
had any power as touching the gad behaviour, further than as it had a re. 
lation to the. peace; and not as it is contra-diſtinguiſhed from it. Ang : 
ſeemeth, that the power which the juſtices of the peace do exerciſe at this 
day, in relation thereto, doth ſolely depend upon the commiſſion of the 
peace, and the ſtatute of the 34 Hd. 3. c. 1 (Except in ſome ſpecial in. 
ſtances wherein -the power of binding to the good behaviour is given to 
them by particular ſtatutes, which pertain not to this general title.) 

2. The words in the commiſſion are theſe : We have afſigned you, Jointly 
and ſeverally, and every one of you, our 7 uſtices to keep our peace — and t 
cauſe ta come before you, or any of you, all thoſe who to any one o- 
more of our people, concerning their bodies, or the firing their houſes, have 
uſed threats, to find ſuffictent ſecurity for the peace, or their good behavi- 
our, towards us and our people; and if they fhall refuſe to find ſuch ſy- 
rity, then them in our priſons, until they ſhall find ſuch ſecurity, to cauſe u 
be ſafely kept. | 

3. The ſtatute of the 34 Ed. 3. c. 1. as to this matter runs thus: I 
every county ſhall be affigned for the keeping of the peace, one lord, and with 
him three or four of the moſt worthy in the county, with ſome learned in the 
law ; and they ſhall have power to reſtrain the offenders, rioters, and all other 
barators, and to purſue, arraſt, take, and chaſtiſe them. according to their tref- 


paſs or offence , and 10 cauſe them to be impriſoned and duly puniſhed, accord- 


ing to the lau and cuſtoms of the realm, and according to that which to them 
fall ſeem beſt to do by their diſcretions and good adviſement , and alſo to in- 
form them, and to inquire of all thoſe that have been pillers and robbers in the 
parts beyond the ſea, and be now come again, and go wandring, and will nut 
labour as they were wont in times paſt; and to take and arreſt all thoſe that 


they may find by indiftment, or by. ſuſpicion, and ta put them. in priſon ; aud 


10 take. of all them that he nat of gaod. fame, where they. ſhall be found, ſuf- 


ficient ſurety aud majnprize of their good behquiaur tawards. the king and bis 

people, and the other duly to puniſh, to the intent the . be. not by ſuch 

rioters or, rebels troubled nar endamaged, nar the peace blemiſhed, nor merchants 

nor others paſſing by the. highways of the realm, diſturbed, nor put iu the peril 

Th may happen of [Nh fenders 
4. 


his ſtatute ſeems to have had in view chiefly the diſorders to which 


the country was then liable, from great numbers of diſbanded ſoldiers, who 


having ſerved abroad in the wars of that victorious king, were grown ſtran- 

ers to induſtry, and were rather inclined to live upon rapine and poll. 
arl. 524. 

. But whatever the natural and obvious ſenſe of it may be, when com- 


4 


Fitz. 7. Crom. 122. 
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++ hath been carried much farther by conſtruction, and the purport of it 
hath been extended by degrees, until at length there is. ſcarcely any other 
ſtatute, which hath received ſuch a largeneſs of interpretation. 

And that I may proceed with clearneſs in a matter fo eſſential to the 
office of a juſtice of the peace, I will ſet down the ſeveral expoſitions 
which have been given of this ſtatute from time to time, by learned 
men; and then raiſe ſuch obſervations thereupon, as the ſubject will na- 
turally ſuggeſt. | 1 

6. The firſt unfolding of the ſenſe of this ſtatute which has occured, was 
in the caſe of Sir Richard Croftes and Sir Richard Corbet, in the ſecond year 
of the reign of king Hen. 7. wherein it was reſolved by all the judges for 
that purpoſe aſſembled, that he who is bound to the good behaviour, ought 
not to do any thing which ſhall be cauſe of breach of peace, or to put the 

ple in fear, dread, or trouble; and fo ſhall be intended of all things 
which concern the peace : but not in miſdoing of other things, which 
touch not the peace. Yet a diverſity was obſerved, between a breach of 
the peace, and a breach of the good behaviour ; for the peace is not broken 
without an affray or battery, but the good behaviour may be forfeited by 
the number of people a man has, and by their harneſs, or weapons, and 
the like, altho* they break not the peace. 2 H. 7. 2. 

7. The ſecond inſtance, and upon which much ref hath been laid, was 
in the 13th year of the ſame king. In treſpaſs of aſſault, battery, and 
impriſonment at D. the defendant faith, that one Alice B. had a houſe in 
the fame town, and kept there ſuſpicious people, to wit, of common 
bawdry, and that the plaintiff oftentimes reſorted to the ſame houſe ſuſpici- 
ouſly, with women of bad fame and name, whereby the conſtable of the 
ſame town required the defendant to aid him to arreſt the plaintiff, to find 
ſurety of his good behaviour: whereby the defendant came with the ſaid 
conſtable at the hour of 1 2 in the night, and him found ſuſpiciouſly in the 
fame place; whereupon he took him, and put him in ward: and it was 
holden by all the juſtices to be a good juſtification ; for they ſaid, that 
it is lawful for every conſtable to take ſuſpected perſons, which wake in 
the night, and Tleep in the day, or that keep ſuſpicious company. 13 H. 
7. 10. | | 
8. In the next place, Sir Anthony Fitzherbert, who lived in the reign, of 
king Henry 8. faith, that it ſeemeth that one juſtice may, by the com- 
miſſion, iſſue a warrant againſt a perſon to find ſurety of the good beha- 
viour, by his diſcretion, as well as two juſtices may ; and the words of 
the ſtatute of the 34 Ed. 3. are to the ſame effect : otherwiſe, he ſays, 
damage may happen to ſome of the king's ſubjects, if the party be 
not attached, before that two juſtices have made the precept ; yet (he 
lays) the common uſage is, to make ſuch precept of the good behavi- 
our in the name of two juſtices, and it is good to obſerve this direction. 


4 


9. In the next place, it is proper to take notice of a caſe adjudged in the 
court of king's bench, in the goth of Q. Eliz. reported by L. Coke, 4. 
inf. 181. which was thus: at a ſeſſions at —— in the county of 

— one William King with ſureties was bound by recognizance to 


appear at the next general ſeſſions of the peace in the ſame county, and in the 


4 X mean 


: 


reign of king James 1. faith thus :. ſurety of, the, good al 


ieee ä 7 8 18 WY wad 
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mean time to be of the good behaviour towards the queen and all 10 the 
ple. And after, at the next ſeſſions, William King appeared, and was ind 9. 


. 


ed for ſlanderous words ſpoken ſince his binding, 
time to Edward Kyrton, eſquire, Thou art a, pelter, thou art a lyar, and ha 


told my lord lies. And he was further indicted, that ſince the ſaid recogni. 
zance, the cloſe M one John Wich with force and arms be broke and enjr,4 
and the cattle of the ſaid John depaſturing in the ſaid cloſe unlawfully ven 
and chaſed. And afterwards at another time he {aid to the faid Ryrton, Ihn 


w* 44+ 7 


dring and will not labour: and thus much for Fe. pou ment of offences 
an expreſs authority 


otber paſſing 9 the highways diſturbed, nor put in the peril that may happen 
er 


s. And as for the treſpaſs, although 


affinity with that of the peace: as being (provide 1. 


conveyed under one tract of ſpeech, againſt ſuch as threaten to hurt mens 

bodies, or fire their houſes: which things (he ſays) are now commonly 
" peevented by farety ot: , non 7 an ho) ua 
And in the 2 HF. 7. 2. (above recited) the rei the good abearing,1s 
ſet forth to reſt in this point chiefly, that a man do nothing that may be cauſe 


of a breach of the peace; and that it doth, not conſiſt in the obſervatio! 
c | a + Sx abs = 7 þ 2 2 * ſurety 
15 Ufer y 1 


of things that concern not the peace; and that it ſhould 


to. wit, for ſaying at ohe 
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man's company, or by his or their, weapons or harneſs,” 


© And herewithal (he ſays) do alſo agree certain precedents in the king's 


that the ſurety of good abearing ſhould not be reſtrained to ſo narrow 
bounds. | | | | 4 EP : in 4450 LIT 


mainprize of their good Send. towards the king and his people: fo that 


peace, yetI wiſh! rather, that, they, do not mand it, but only upon ſuffi- 
cient cauſe ſeen to themſelves, or upon the, complaint of other very honeſt 
| and creditable perſons, = i \. 92 | | wg: 5 6 2111 80 1 8 
And then being about to ſet forth the form of a warrant, and of a recog- 
nizance for the good behaviour, he ſays, ——; And here, foraſmuch as one 
Juſtice, alone, and out of ſeſſions, may both by the firſt clauſe of the com- 
million, and alſo by the; opinion of Hitgberbert, grant this ſurety, of the 
good abearing (altho he common practice be, that two ſuch juſtices do join 
in that doing, whereof alſo. Firzherbert hath, very gobd liking) I will nor ſtick 
to ſet forth the common forms as w 22 5 precept as of the recognizance 
lor the ſame, wherein. if, I ſhall uſe, the names of two. juſtices, you mult 
lake that to be done according to the common faſhian, and not of any neceſ- 
ſity in law. For as I would more gladly ule the aſſiſtance of à fellow juſtice 
m. this behalf, if I, ray conveniently: have it; ſo if that may not be gotten, 
{ would not, greatly fear, when good cauſe hall require, to undertake the 
n e e re aaa 
And heſides this, he ſays, you may {re admitted by the opinion of the 
court, 13 H. that if a man ingthe night. ſeaſon. haunt. a houſe that is 


* 


 upected for baudry, Or nſe ſuſpicidus company, ihen may tlie conſtable 


reſt him to find ſurety for his good abearing; for bau dry is not merely a 
 pritual offence,” but mixed, and ſounding ſomewhat againſt the peace of 


ithe land. | 
4 X 2 And 
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mon underſtanding, as properly includes perſons of ſcandalous * p 


F 
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And therefore (ſays he) it ſhall not be amiſs at this day, in my ſſende 
opinion, to grant ſurety of the good abearing, againſt him that is ſuſpected 
to have! begotten. a baſtard child, to the end that he may be forthcomir 
when it ſhall be born; for otherwiſe there will be no putative father found, 


when the juſtices ſhall after the birth come to take order for his puniſh. 


ment. Lamb. 115, 119. 
11. In the next place, Mr. Pulton, who lived about the ſame time with 
Mn Lambard,  wiiteth thus, the ſurety of the good abearing is ordained 
for the preſervation of the peace, and it doth differ in nothing from that of 
the peace, but 5 there is more difficulty in the performance of it, and th- 
party bound may ſooner ſlide into the peril and danger of it. The ſur-y 
of good abearing is moſt commonly granted in open ſeſſions, or by two 6 
three juſtices ; or, upon a ſupplicavit, and great cauſe ſhewed and proved 
it is granted in the chancery or king's bench! And though one juſtice 
alone may grant it if he will, yet it is ſeldom done ſo, unleſs it be to pr. 


vent ſome great, ſudden, and imminent enormity” or danger. The ſurety 


of the peace is moſt times taken at the requeſt of one for the preſervation 
of the peace chiefly againſt one. But the ſurety of the good abearing is 
oftentimes granted at the ſuit of divers, and thoſe muſt be men of credi, 
and to provide for the ſafety of many; for the effect and purport thereof i; 
that the party bound ſhall. demean himſelf well in his port, behaviour, and 
company, and do nothing that may be the cauſe of breach of the peace, 
or in putting the people in fear or trouble: and it is chiefly granted againſt 
common barators, common rioters, ' common quarrellers, common peace 


12. Afterwards Mr. Dalton, who wrote towards the latter end of king 


James the firſt his reign; ſays, the ſurety of the good behaviour is 0 


0 
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other reſpects, as thoſe who by their quarrelſome behaviour give juſt ſuſpi 
cion of their readineſs to break the peace; and accordingly it ſeems always 
to have been the better opinion, that a man may be bound to his good be- 
haviour for many cauſes of ſcandal, which give him a bad fame, as being 
contrary to good manners only; as for haunting bawdy houſes with women 
of bad fame; or for keeping bad women in his own houſe ; or for ſpeaking 
words of contempt of an inferiour magiſtrate, as a juſtice of the peace, or 
mayor, tho' he be not then in the actual execution of his office; or of an in- 
ferior officer of juſtice, as a conſtable, and ſuch like, being in the actual ex- 
ecution of his office. | | | 
However it ſeems the better opinion, that no one ought to be bound to 
the good behaviour, for any raſh, quarrelſome or unmannerly words, unleſs 
they either directly tend to a breach of the peace, or to ſcandalize the go- 
vernment, by abuſing, thoſe who are intruſted by it with the adminiſtrati- 
on of juſtice, or to deter an officer from doing his duty: and therefore it 
ſeems, that he who barely calls another rogue, or raſcal, or teller of lies, 
or drunkard, ought not for ſuch cauſe to be bound to the good behaviour. 

However, ſays he, I cannot find any certain preciſe rules, for the di- 
rection of the magiſtrate in this reſpect ; and therefore am inclined to think, 
that he has a diſcretionary power to take ſuch ſurety of all thoſe whom he 
ſhall have juſt cauſe to ſuſpect to be dangerous, quarrelſome, or ſcandalous, 
as of thoſe who ſleep in the day, and go abroad in the night; and of ſuch 
as keep ſuſpicious company; and of ſuch as are generally ſuſpected to 
be robbers, and the like; and of eves droppers ; ek. common drunkards; 
and all other perſons, whoſe miſbehaviour may reaſonably be intended to 
bring them within the meaning of the ſtatute, as perſons of evil fame, 
who, being deſcribed. by an expreſſion of ſo great latitude, ſeem in a great 
meaſure to be left to the judgment of the magiſtrate. But if he commit 
one for want of ſureties, he muſt ſhew the cauſe with convenient certainty, 
1 Haw. 132. | | 
14 And thus the ſenſe of the ſtatute hath been extended, not only to 
offences immediately relating to the peace, but to divers nuſbehaviours not 
directly tending to a breach of the peace; inſomuch as it becomes dif- 
ficult to define how far it ſhall extend, and where it ſhall ſtop. 
Mr. Dalton, in order to determine the ſame with ſome kind of certainty, 
hath (notwithſtanding his opinion as abovementioned) inſerted a number of 
inſtances, wherein ſureties of the good behaviour may be granted; and 
they are theſe that follow: 
(1) Againſt rioters. 
(2) Barators. | 
(3) Common quarrellers and common breakers of the peace. 
(4) Such as lie in wait to rob, or ſhall be ſuſpected to lie in wait to rob, 
or ſhall aſſault, or attempt to rob another, or ſhall put paſſengers in fear or 
peri]; or ſhall be generally ſuſpected to be robbers by the highway. 

(5) Such as are like to commit murder, homicide, or other grievances, 
to any of the king's ſubjects in their bodies. | 


(6) Such: 


ff 
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(6) Such as ſhall practiſe to poiſon another: one inſtance of which may 
be the poiſoning their food: thus Mr. Dalton granted the good behaviour 
againſt one who had bought ratſbane, and mingled it with corn, and then 


caſt-it amongſt his neighbour's fouls, whereby moſt of them died. 


(7) Such as in the preſence or hearing of the juſtice, ſhall miſhehaye 


'himfelf in ſome outrageous manner of force or fraud. 


(8) Such as are greatly defamed for reſorting to houſes ſuſpected to main 


tain adultery, or incontinency. 


(g) Maintainers of houſes commonly ſuſpected to be houſes of m 


baw dry. 


(10) Common -whoremongers and common whores, for bawdry is a 
offence temporal as well as ſpiritual, and is againſt the peace of th 


land. 


'(11) 'Night-walkers, that ſhall eves-drop, mens, houſes, or ſhall caſt mens 
gates, carts, or the like, into ponds, or commit other outrages or miſde. 
t, or ſhall be ſuſpected to be pilferers, or otherwiſe like 


meanors in the nigh 
to diſturb the peace, or that be perſons of ill behaviour, or of evil fame 
or report generally, or that ſhall keep company with any ſuch, or with any 
other fufpicious perſon in the night. ee e 
(12) Suſpected perſons ho live idly, and yet fare well, or are well ap 
parelled, having nothing whereon to live; unleſs upon examination they 
ſhall give a account of ſuch their living. | 
'(13) Common gameſters, eſpecially. if. they have not whereon to live. 
(14) Such as raiſe hue and cry, without cauſe. 
(15) Libellers. | 
(16) Putative father of a baſtard child. 
(17) Such as perſuade or procure the putative, ſather to run away, or the 


mother to be conveyed away, ; whereby the. leaveth her child to the charge 


of the town. | | | 
(18) Such as abuſe a juſtice's warrant, or ſhall abuſe him or the conſtz- 


ble in executing their office. Nay, it ſeemeth (he fays) that he who ſhal 


uſe words of contempt, or contrary to good. manners, againſt a. juſtice of 
the peace, 'though+it-be not at ſuch a time as he is executing his office, yet 
he. ſhall be bound to his good behaviour. 9 ] 
(19) Such as charge another before a juſtice with felony, riot, or forcible 
entry, and yet will not proſecute or give evidence. ys 
(20) In general, whatſoever act or thing is of itſelf. a miſbehaviour, 1s 
cauſe ſufficient to bind ſuch an offender to the, good behaviour. Dal. 
c. 
To which others have added other inſtances. As, 
(21). Forcible entry. 1 Haw. 124. | | | HY 
(22) Mr. Hawkins fays, that he hath heard it agreed in the court of kings 
bench, that a writing full of obſeene ribaldry, without any kind of reflect! 


* 


on upon any one, is not puniſhable at all by any . proſecution at common 
law; yet it ſeems, he ſays, that the author may be bound to his good be- 


haviour, as a ſcandalous perſon of evil fame. 1 Haw. 195. | 


(23) A man did beat a woman in Weſiminſter-hall, and he was bound to 
the good behaviour; and fo (ſays Mr. Crompton) he may be bound to the 
peace or good behaviour, where he ſtriketh a perſon in the preſence of the 


(24 A 


jaſtices in ſeſſions. Com. 124. 
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uy A man was bound to the good behaviour by the court of king 
2 5 8 
Fe . for aſſaulting and threatening a perſon ſo, thae he could not 7 . 
the court in ſuit there, without great coſt. And fo it ſeemeth that it 
he may be done, where one cometh to the ſeſſions about a traverſe to be 
5 tried there, or to prefer a bill of indictment, if he be aſſaulted or threat- 
main. i : 
| 15. I have omitted to make any remarks in the progreſs of theſe autho- 
* rities, being willing to exhibit them together in one view; I proceed now 
WM to take notice of ſuch obſervations as do occur upon the whole. | 
is an Firſt, It appears from hence, that the univerſal practice of one juſtice 
f the binding to the-good behaviour, is but of a modern date; altho' the law for 
: it is the ſame now, that it was near 400 years ago: and that it was a long 
mens time doubted, whether one Juſtice alone could require ſureties of the good 
nde. behaviour. But here a diſtinction ought to be made, between the power 
like given by the commiſſion of the peace, and the power given by the above- 
fas mentioned ſtatute : as to the commiſſion, there ſeemeth to be no foundation 
an for any doubt, but that thereby one juſtice alone may require ſuch ſureties; 
v4 for the words are expreſs, we have aſſigned you, jointly and ſeverally, and 
ap every one of you ; but then that extends only to two inſtances, namely, to 
thee the threatening of a-perſon concerning his body, or the firing of his houſe. As 
} to the ſtatute, the doubt ſeems to have ariſen upon this; in that having ap- 
a pointed who ſhall be aſſigned for juſtices, it then directeth, that they ſhall 
| have power to feſtrain offenders; and it is holden, as Mr. Lambard hath ob- 
ſerved, that if no power be expreſsly given by any ſtatute to any one juſ- 
tice alone, he cannot otherwiſe compel the obſervation thereof, than by the 
the help of his fellow juſtices. And Mr. Hawkins ſpeaking hereof in the caſe 
ge of riots, ſays, that if one juſtice alone, proceeding upon this ſtatute, ſhall | 
arreſt an innocent perſon, as a rioter, it ſeemeth that he is liable to an action 
te of treſpaſs, and that the party arreſted may juſtify the reſcuing of himſelf, 
ll becauſe no one ſingle juſtice is by this ſtatute made a judge of the ſaid 
of” offence : yet, nevertheleſs, he ſays, by a favourable conſtruction which this. 
” ſtatute hath received for the advancement of juſtice, ' it hath been reſolved, . 


that any one juſtice, upon this ſtatute, if be finds the 'per/ans riotouſiy a/. 
ſembled, may, without ſtaying for his companions, arreſt the offenders, and 
bind them to their good behaviour. | | 

Secondly, It ſeemeth from what has been rehearſed, that the words, not 
of good fame, were generally underſtood for a long time, to refer to ſuch of- 
fences only as have a relation to the. peace, and not to other things which con- 
cern not the peace. | | 

Thirdly, That one great in-let to the larger, and at length almoſt unli- 
mited interpretation of the words, was the caſe abovementioned 13 H. . 
wherein it was adjudged to be lawful to arreſt a man for the good behaviour, 
for frequenting a ſuſpected bawdy houfe, with women of bad fame. And 
this is the Treaſon which Mr. Dalton gives for many of his inſtances above 
Ipecified, namely, that they ate more properly againſt the peace, than this 


ſame caſe of avowtry. 
Fourthly, That when once the gap was opened for the admiſſion of other 
offences not immediately relating to the peace, they flowed in and multtphad. 
Thus, in the caſe of baſtardy, Favitg forthe affinity with the other of fre- 
s quenting ; 
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quenting bawdy houſes, Mr. Lambard th, 55 that with equal reaſon, the 
reputed father of a baſtard child might be bound to the good behaviour 
and in a few years after, Mr. Dalton delivers it abſolutely, that he may 
be ſo bound, 12 

Fifthly, That therefore the natural and received ſenſe of any ſtatute 
ought not to be departed from without extreme neceſſity; for that one con- 
ceſſion will make way for another, and the latter will plead for the ſame 
right of admiſſion as the former. . 

Sixthly, That notwithſtanding the aforeſaid inſtances given by Mr Dalia 
and others, it may not be ſafe in all caſes to rely upon every one of them 
without diſtinction; not only becauſe it is almoſt impoſſible for any two caſe; 
to be exactly alike in all their circumſtances, but alſo becauſe in fact diy- 
of them at different times have been adjudged otherwiſe, and others have 
not prevailed without much difficulty and contradiCtion in the courts abore, 
and perhaps were at length admitted rather from the conventency and reaſoy. 
ableneſs of the thing itſelf, and from an indulgence uſually allowed to thoſe 

entlemen who ſerve their country without gain, and oftentimes with much 
trouble, than from any clear, poſitive, and expreſs power given to them by 
the commiſſion, or by the ſaid ſtatute. | 

Seventhly, That notwithſtanding all which hath been ſaid, perhaps the 
caſe before recited, concerning the frequenting of a ſuſpected bawdy houſe, 
will not wholly ſupport the weight which ſo many authors have laid upon it. 

For the queſtion, whether a juſtice of the peace had cognizance of the of. 
fence, by virtue of the commiſſion of the peace, or of the ſtatute of the 3 
Ed. 3. was no part of the diſpute ; for it was an arreſt by the conſtable e 
officto, as a conſervator of the peace at common law, and without any war 
rant from a magiſtrate : and the queſtion was not, whether the conſtable 
might require ſureties for the good behaviour, as a thing different from 
ſureties for the peace, but whether in that caſe he could arreſt at all or 


8 
And if the authority of this caſe ſhall be abated, ſeveral of the above. 


mentioned inſtances will abate in proportion. 

Eighthly, It is to be obſerved, that others of the aboveſaid inſtances, were 
eſtabliſhed upon matters originally determined in the court of king's bench, 
and Mr. Crompton himſelf doth refer to the authority and practice of that 
court in ſeveral inſtances. Crom. 120. But it doth by no means follow from 
what the juſtices of the court of king's bench may do, that juſtices of the 
peace may do the like ; for their authority is circumſcribed and limited by 
their commiſſion and the ſtatute law. 

Ninthly, That it will perhaps abate ſome other of the foregoing inſtar- 
ces, if we attend to this conſideration ; that there is a great difference be 
tween what the juſtices in ſeſſions may do, after conviction by a jury, for 
an offence committed, and what a ſingle juſtice out of the ſeſſions may do 
before an offence is committed, and to prevent the ſame from being com. 
mitted ; or what a ſingle juſtice may do, upon a ſummary conviction before. 
him, for an offence, as directed by ſome ſpecial act of parliament. The 
truth is, binding to the good behaviour was a diſcretionary judgment at tht 
common law, given by a court of record, for an offence at the ſuit of the 


king, after a common law conviction by verdict of twelve men. Trial by . 
pee 


Sutety for the good behavionr, 


peers is the Eug liſpman' birthright by the great charter, and cannot be taken 
away but by an authority equal to that which eſtabliſhed it, that is by a& of 
arliament ; and therefore where an act gives a ſummary conviction before 
a juſtice of the peace, and inflicts a puniſhment upon ſuch conviction, ſuch 
ſtatute muſt be purſued both as to the conviction and puniſhment. And it 
ſeemeth incongruous, that a juſtice of the peace ſhall have power to bind a 
man to the good behaviour, for an offence which he himſelf hath no power 
to hear and determine; for that is, in effect, giving judgment, and award- 
ing execution, when it doth not, and cannot legally appear to him, that the 
rſon is guilty. 

Tenthly, That therefore upon the whole it may be proper to conclude, 
that the magiſtrate in this article of the good, behaviour, cannot exerciſe 
too much caution and good adviſement ; that in matters which the law hath 
left indefinite, it is better to fall ſhort of, than to exceed his commiſſion and 
authority ; that to bind a man to the good behaviour upon the ſtatute for 
evil fame in general, may not always be with ſafety ; not only becauſe up- 
on an action brought it may be hard to prove ſuch evil fame, but alſo be- 
cauſe in fact it is not always true, for many a good man hath been evil ſpo- 
ken of: that altho' in ſome caſes, a juſtice of the peace may have a 4di/- 
crettonary power (as Mr. Hawkins expreſſeth it) yet he muſt remember with- 
al, that it is a legal diſcretion, as Mr. Barlow terms it, in which, in favour of 
liberty great tenderneſs is to be uſed ; or, as lord Ce hath defined it, diſ- 
cretion is a knowledge or underſtanding to diſcern between truth and 
falſnood, between right and wrong, between ſhadows and ſubſtance, be- 
tween equity and colourable gloſſes and pretences, and not to do accord- 
ing to our wills and private affections; and ſuch diſcretion ought to be 
limited and bounded with the rules of reaſon, law, and juſtice. 5 C. 
100. 10 Co. 140. 


IT. For what it ſhall be forfeited. 


1. This hath been handled in part as it fell in with the former ſection: 
and agreeably to the doctrine there laid down, Mr. Dalton ſays, that 
he who is bound to the good behaviour ought to demean himſelf well 
in his carriage and in his company, not doing any thing which ſhall 
be a cauſe of breach of the peace, or to put the people in fear, dread, 
or trouble; and ſo ſhall be intended of all things which concern the 
peace, but not in miſdoing of other things which touch not the peace. 
Dalt. c. 122. | 

2. And Mr. Hawkins faith, It hath been laid down as a general rule, that 
whatever will be a good cauſe to bind a man to his good behaviour, will 
forfeit a recognizance for it; but this hath ſince been denied, and indeed 
ſeems by no means to be maintainable, becauſe the ſtatute in ordering 
perſons of evil fame to be bound in this manner, ſeems in many places 
chiefly to by the prevention of that miſchief which they may juſtly be 
ſuſpected to be likely to do; and in that reſpect requires them to ſecure 
the publick from that danger which may probably be apprehended from 
their future behaviour, whether any actual crime can be proved upon 
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them or not; and it would be extremely hard in ſuch caſes to make per⸗ 
ſons forfeit their recognizance, who yet may juſtly be compellable to vive 
one, as thoſe who keep ſuſpicious company, or thoſe who ſpend much mo. 
ney idly, without having any viſible means of getting it honeſtly, or thoſe 
who lie under a general ſuſpicion of being rogues, and the like. 1 Hay 
132, 133. . 

| 3 it ſeems that ſuch a recognizance ſhall not only be forfeited 
for ſuch actual breaches of the peace, for which a recognizance for the Peace 
may be forfeited ; but alſo for ſome others, for which ſuch a recognizance 
cannot be forfeited ; as for going armed with great numbers, to the terror of 
the people, or ſpeaking words tending to ſedition ; and alſo- for all ſuch a. 
tual miſbehaviours which are intended to be prevented by ſuch a recogr.j- 
zance, but not for barely giving cauſe of ſuſpicion: of what perhaps may 
never actually happen. 1 Haw. 133: 


Warrant for the peace, or good behaviour, in the king's majeſtys 
| name.. 


Dublin. EORGE the third, by the grace of god, of Great Br. 
| tain, France, and Ireland, king, defender of the faith, and 
fo forth : to our ſheriff of the county of to the conſtable of the bun- 
dred of in the ſaid county, to the petty conſtables of the town of —- 
in the ſand county, and to all and ſingular our bailiffs and other miniſters in 
the ſaid county, as well within liberties as without, greeting : | 
Foraſmuch as A. I. of in the ſaid county, yeoman, hath perſonally 
come before Sir G D baronet, one of our juſtices aſſigned 10 keep 
the peace within the ſaid county, and hath taken a corporal oath, that he th: 
faid A. I. Is afraid that A. O. of in the ſaid county, yeoman, will 
beat, [wound, maim, or kill] him the ſaid A. I. and hath therewtthal pray- 
ed ſurety of the peace againſt him the ſaid A. O. ſor, if for the good beha- 
viour hath taken a corporal oatb, that A. O. of in the ſaid county, 
yeoman, hath threatened to beat him the ſaid A. I. or to burn the houſe of bin 
the ſaid A. I. and hath therewithal prayed ſurety of the good behaviour againſt 
him the ſaid A. O.] Therefore we command and charge you, jointly and ſe- 
verally, that immediately upon the receipt hereof you bring the ſaid A. O. be- 
fore the ſaid Sir G D to find ſufficient ſurety and mainpriſe, 4s 
well for his perſi nal appearance at the next general quarter-ſeſſions of our 
'peace, to be holden at or elſewhere, in and for the ſaid county, as alſo 
for our peace in the mean time to be kept towards us and all our liege people, 
and chiefly towards the ſaid A. I. that is to ſay, that he the ſaid A. O. ſhall 
not do, nor by any means procure or cauſe to be done, any of the ſaid ev1s, l 
any of our ſaid people, and eſpecially to the ſaid A.T. [Or, if for the good 
behaviour as alſo for his good behaviour in the mean time, towards Us - 
and all our liege people, efpecially towards him the ſaid A. I. Witneſs the 
ſaid Sir G—— D at in the ſaid county, the day of =— 
in the year of our reign. 


Sutety. 


If the juſtice ſhall think fit that he ſhall be carried immediately to gaol, 
qr default of ſureties, without being brought before him, or any other juſ- 
tice, this clauſe may be inſerted, VIZ. and eſpecially towards him the 
ſad A. I. And if he the ſaid A. O. ſhall refuſe fo to de, that then im- 
mediately, without expefting any further warrant, you him ſafely convey, or 
cauſe to be ſafely conveyed, to our common gaol in the ſaid county, (or, to 
the houſe of correction at in the ſaid county), there to remain un- 
til he ſhall willingly do the ſame : ſo that he may before our ſaid juſtices 
at the ſaid next general quarter-ſeſſions of our peace, then and there to an- 
wer unto us for his contempt in this behalf. And ſee that you certify your 
doings in the premiſſes, to our ſaid juſtices at the ſaid ſeſſions, bringing then 
thither this precept with you. | 


Warrant for the peace, or good behaviour, in the name of the 
| juſtice himſelf. 


Dublin. IR W F baronet, one of the juſtices of our lord the 
king aſſigned to keep the peace within the ſaid county, To the 
ſheriff of the ſaid county, to the high conſtable of m the ſaid county, 
10 the petty conſtables of in the ſaid county, and to all other the mi- 
niſters and officers of our ſaid lord the king, within the ſaid county, and to 
every of them, greeting. 
FHoraſmuch as A. I. of in the ſaid county, yeoman, hath perſonally 
come before me, and hath taken a corporal oath, that he the ſaid A. I. ts 
afraid that A. O. of in the ſaid county, yeoman, will beat him (wound, 
maim, kill, or do to him ſome bodily hurt) and hath therefore prayed ſurety 
of the peace againſt bim. the ſaid A. O. [Or, if for the good behaviour, 
That A. O. of - in the ſaid county, yeoman, hath threatened to do ſome 
bodily hurt to him the ſaid A. I. or, to burn the houſe of him the ſaid A. I. 
and hath therefore prayed ſurety of the good bebaviour againſt him the ſaid 
A. O.] Theſe are therefore on the behalf, and in the name of our ſaid lord 
the king, to command you jointly and ſeverally, that immediately upon the re- 
ceipt hereof you bring the ſaid A. O. before me, to find ſurety as well for 
his perſonal appearance at the next general quarter-ſeſſions of the peace, 10 
be holden at in in and fir the ſaid county, as alſo for his 


keeping the peace [Or, for his being of the good behaviour] in the mean time 


war ds the king and all his liege people, and chiefly towards the ſaid * 
Groen under my ſeal at in the ſaid county, the — day of 
„ the year of the reign of our ſaid lord George the third, of Great 
Eritain, France, and Ireland, king. 


Or the warrant may be directed to any of theſe officers abovenamed, 
particularly; or to any other indifferent perſon or perſons, as followeth : | 


1 Another 
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before me D 


Snitety, 


Another warrant for the peace, or good behaviour, 


Dublin. C To the conſtables of the town of ——— in the faid 
county, and to either of them. 


ORASMUCH as A. I. the wife of B. I. of your ſaid thay, |. 
bourer, hath required ſureties of the pence ſor, of the good behavin®) 
W „ eſquire, one of the juſtices of our lord the king 
aſſigned to keep the peace within the ſaid county, agarnſt A. O. of your ſn 
town, butcher, and withal hath taken her corporal oath before me, that ſie 
requireth the fame not for any private malice, hatred, or evil will, by 
imply that ſhe is afraid, that be the ſaid A. O. will do to her ſome biodil 
miſchief [or, as the caſe ſhall be : and if it be for the good behaviour, then 
add, and that be the ſaid A. O. hath threatened to do ſome bodily miſ- 
chief to ber the ſaid A. 1. or to barn her houſes] Theſe are therefore in th: 
name of our ſaid lord the king to charge and command you, that immediate. 
ly upon fight hereof, you or one of you do bring the ſaid A. O. before 
me to find ſufficient ſureties as well for his perſonal appearance at the nen. 
general quarter: ſeſſions of the peace to be holden in and for the ſaid county, 
as alſo that he the ſaid A. O. ſball in the mean time keep the peace, lor, be 
of the good behaviour] as well towards our ſaid lord the king, as toward; 
all his liege people, and eſpecially towards the ſaid A. I. Dated at 
in the ſaid county, the day of - in the - year of the 
reign of our ſaid lord George the third, of Great Britain, France, and 
Ireland, king, defender of the faith, and ſo forth. 


Another warrant for the peace, or good behaviour. 


Dublin. 3 To the conſtable of in the ſaid county 


ORASMUCH as A. I. f aforeſaid in the county aforeſaid, 
yeoman, hath perſonally come before me T , eſqutre, one of 

the juſtices of our lord the king aſſig ned to keep the peace within the ſaid coun- 
ty, and hath taken his corporal oath, that A. O. of aforeſaid in the 
county, aforeſaid, yeoman, hath aſſaulted, beaten, and wounded him the ſaid 
A. I. and further hath threatened him concerning hrs body, inſomuch, that he 
the ſaid A. I. is afraid that the ſaid A. O. will beat, wound, maim, or kill 
him the ſaid A. I. or do to him ſome other bodily harm ; and thereupon he the 
ſaid A. I. hath prayed ſecurity of the peace, [or, of the good behaviour] 1 
be had or granted to him againſt the ſaid A. O. Theſe are therefore to fi- 
quire you in the name of our ſaid lord the king, immediately upon the ſigh! 
Leregf, to bring the ſaid A. O. before me, to find ſufficient ſureties ot 4 
perſona 


Sutety. | 


aarance at the next general guarter-/efſions of the peace to be 
on for the ſaid county, theu and there to anſwer pf Premiſſes, 
and in the mean time that he the ſaid RA. O. keep the peace, ſor, fhall be of 
the good behaviour, ] towards our ſaid lord the King, and all his liege people, 
and eſpecially towards the ſaid A. I. Gruen under my hand and ſeal at 
in _— n the ſaid county, the day of in the year of 


the reign of our ſaid lord George the third, of Great Britain, France, and 


Ireland, king. - 


Note; The warrants above ſet forth, ſo far as they concern the good 
behaviour, are Framed upon the clauſe in the commiſſion, impowering one 
"Rice to bind to the good behaviour certain offenders therein mentioned. 
The following warrant for the good behaviour ſimply, as contradiſtinguiſh- 
ed from the peace, is formed on the ſtatute of the 34 Ed. 3. lo often 


abovementioned, 


Warrant for the good behaviour; on the 34 Ed. 3. c. f. from 
Lambard and Dalton. 


Dublin. W , eſquire, and R H-- , eſquire, 
 Juftices of our lord the king, affigned to keep the peace with- 
in the ſaid county. To the ſheriff of the ſaid county, to the conftable of the 
hundred of = in the ſaid county, to the petty conſtables of the town of 
in the ſaid county, and to all and fingular the bailiffs, conſtables, 
and other officers of our ſaid lord the king, as well within liberties as without, 
in the ſame county, greeting. | 
Hraſmuc h as we are given to underfland, by the information, teſtimony, and 
complaint of many credible perſons, that A. O. of in the county afore- 
ſaid, gentleman, and B. O. of the ſame, yeoman, are not of good name and 
fame, nor of honeft converſation, but evil doers, rioters, barators, and diſturb- 


ers of the peace of our ſaid lord the king, ſo that murder, homicide, ftrifes, 


diſcords and other grievances and damages amongſt the lieges of our ſaid lord 


the king concerning their bodies are likely to ariſe thereby , Therefore on the 
behalf of our ſaid lord the king, we command you, and every of you, that you 
omit not ùy reaſon of any liberty within the county aforeſatd, but that you at- 
tach, or one of you do attach the aforeſaid A. O. and B. O. ſo that you have 
them before us or others our fellews, juſtices of our ſaid lord the king, affign- 
ed to keep the peace within the county aforeſaid, as ſoon as they can be taken 
lor, before the juſtices of our ſaid lord the king, aſſigned 1 keep the peace 
within the county aforeſaid, and alſo to hear and determine divers felontes, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, at the next 


general quarter-ſefſions of the peace to be holden in and for the ſaid county] 


to find then before us (or the ſaid juſtices) ſufficient ſurety and mainpriſe 
for their good behaviour towards our ſaid lord the king, and all his people, 


according to the form of the flatute in ſuch caſe made and provided. And 


thts you ſball in no wiſe omit, on the peril that ſhall enſue thereon. And have 


4 you 
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Sutety. 
you before us, or before the ſaid juſtices [at the ſeſſions aforeſaid] this Precepi 
Given under our ſeals at in the county aforeſaid, the day of — 
in the——year of the reign of our ſaid lord. 


'Recognizance for the peace or good behaviour: 


DE it remembered, that on the day of- in the; 
of the reign of our lord George the third, of Great Britain, 


France, and Ireland, king, defender of the faith, and ſo forth, A. O. of 


in the county aforeſaid, yeoman, A. S. of the ſame place, yeoman, and 
B. S. of the ſame place, yeoman, came before me T. C. eſquire, one of 1 
juſtices of our ſaid lord the king, aſſigned to keep the peace within the [qi 
county, and acknowladged themſelves to owe to our ſaid lord the king, io wi, 
the ſaid A. O. the ſum of 20l. and the ſaid A. S. the ſum of 101. aud 
the ſaid B. S. the ſum of 101. of good and lawful money of Great Britain, 
to be reſpectively made and levied of their ſeveral goods and chattels, lands, 
and tenements, to the uſe of our ſaid lord the king, his heirs and ſucceſſors, 
if he the ſaid A. O. ſhall fail in performing the condition indorſed [or, under- 
written]. | . 
Acknowledged before me 


Sk 


De condition of this recognizance is ſuch, that if the within bounden ſor, 
above bounden] A. O. ſhall perſonally appear at the next general quarter ſeſ 
ons of the peace, to be holden in and for the county aforeſaid, io do and recerve 
what ſhall then and there be injoined him by the court, and in the mean tine 
ſhall keep the peace, [or, be of the good bebaviour, or, ſhall keep the peace and 
be of the good behaviour] towards the king and all his liege people, and eſpe- 
cially towards A. I. of- 
nizance ſpall be void, or elſe remain in its force. 


Mittimus for want of ſureties. 


To the conſtable of and to the keeper of: in the ſaid 
——{ county 
'HEREAS A. O. of ——— 7 the ſaid county, yeoman, is mo- 
brought before me J. D. eſquire, one of the juſtices of our lord the king, 
afſigned to keep the peace in and for the ſaid county, requiring him io find 
ſufficient ſurettes to be bound with him in a recognizance for his perſonal ap. 
pearance at the next general quarter ſeſſions of the peace, to be holden in and 
for the ſaid county, and in the mean time to keep the peace [or, be of the god 


behaviour] towards our ſaid lord the king, and all his liege people, and eſpe. 


cially towards A. I. of: in the ſaid county, yeoman; and whereas he the 
ſaid A. O. hath refuſed and dotb now refuſe before me to find ſuch ſurenes: 
Theſe are therefore in the name of our ſaid lord the king, to command you the 
ſaid conſtable, forthwith to convey the ſaid A. O. to the common gaol of our 
ſaid lord the king, Lor, to the houſe of correction] at in the ſaid * 
1 95 


in the ſaid county, yeoman; Then the ſaid rec. 


Surety, 


and to deliver him to the keeper thereof there, together with this precept : 


ty | | | 
4 I do, in the name of our ſaid lord the king, hereby command you the ſaid 
_ to receive the ſaid A. O. into your e in the ſaid gaol [or, 22 | 
orreftion] and him there ſafely to keep, until he ſhall find ſuch ſureties as afore- 
ſaid. Gruen under my hand and ſeal, at in the ſaid county, the——aay 


in the—— year of the reign of our ſaid lord George the third, of Great 
Britain, France, and Ireland, King. 


The form of a ſuper/edeas. 


W. e/quire, one of the juſtices of our lord the king, aſſigned 10 
keep the peace within the county aforeſaid, To the ſheriff, Pailiſt, 
rmftables, and other the faithful miniſters and ſubjects of our ſaid lord the 
king within the ſaid county, and to every of them, greeting. 
| Foraſmuch as A. O. 72 in the ſaid county, yeoman, hath perſonally 

come before me at in the ſaid county, and hath found ſufficient ſurety, 
that is to ſay, A. S. , yeoman, and B. S. 9 yeoman, either of 
the which hath undertaken for the ſaid A. O. under the pain of 201. and he 
the ſaid A. O. hath undertaken for himſelf under the pain of 401. that he the 
ſaid A. O. ſhall perſonally appear at the next general quarter ſeſſions of the 

eace to be holden in and for the ſaid county, then and there to do and receive 
what ſhall be injoined him by the ſaid court, and in the mean time ſhall well 
and truly keep the peace [or, be of the good behaviour) towards our ſaid lord 


the king, and all his liege people, and eſpecially towards A. I. of — 


— 


yeeman : Therefore on behalf of our ſaid lord the king I do command you, and 


every of you, that you utterly forbear and ſurceaſe t9 arreſt, take, impriſon, or 
ntherwiſe by any means for the ſaid cauſe to moleſt the ſaid A. O. and if you 
have for the ſaid occaſion, and for none other, taken and impriſoned him the 
| ſaid A. O. that then him you deliver, or cauſe to be delivered and ſet at liber- 
ty, without further delay. Gruen at 
under my ſeal, this day 0 


in the——year of the reign 9 


This fuperſedeas may be alſo in the name of the king, under the 


teſte of the juſtice, thus; 


E ORG E rhe third, by the grace of Cod, &c. To the ſheriff,” &c. 


Kc. Me therefore command you, and every of you, that ye forbear, &c. Wit- 
neſs the ſaid E. W. at in the county aforeſaid, the day of —itt 
the——year of our reign. * | 


Releaſe of the ſurety for the peace, or good behaviour. 


DE it remembered, that on the——day , in the——year 

; of- the aforeſaid A. I. hath come before me the ſaid F. F. 

eſquire, and freely remiſed and releaſed, as much as in him hieth, the afore- 

ſaid ſecurity of the peace ſor, of the good behaviour] by him prayed before 1 
again 


aforeſaid, in the county aforeſaid; 


greeting: Foraſmuch as A. O. hath come before E. W. eſquire, one of 
our juſtices aſſigned to keep the peace within our ſaid county, and hath found, 
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Jefly's gavl at—in the ſaid county, greeting. 


for the ſaid A. O. ander the pain of 201. and be the ſaid A. O. hath under. 
good behaviour) in the mean time, towards our ſaid lord the king, and all Is | 


or detain bim any longer, but that yon deliver him thence, and ſuffer him 10" 
at large, and that upon the pain that will fall thereon. Gruen under iy ſeal 


Surety. 


againſt the above- named A. O. In witneſ whereof, I the ſaid F. P. r, 
hereunto ſet my ſeal. Gruen, &c. | 

This is to be written under the recognizance; and if the juſtice only ſ 
without ſealing it, it is well enough, eſpecially where the recognizance i 
without ſeal. 


Or, the releaſe may be by itſelf, thus: 


E it remembered, that A. I. of- in the ſaid county, yeomgy 
an the——day of in the——year of the reign of —. _ 
came before me W. T. eſquire, one of the juſttces of our lord the king, affien- 
ed to keep the peace within the ſaid county, at in the ſaid county, and 
there remiſed and freely releaſed to A. O. of in the ſaid connty, jenman 
the ſurety of the peace [or, good behaviour] by him the ſaid A. I. Before n 
prayed = the ſaid A. O. Given, &c. 


Or, if it is before another juſtice, then ſay, the ſurety of the peace 
or, good behawiour] which he has againſt A. O. of- in the ſaid count, 


yeoman. Given, &C. 


But note; That none of theſe releaſes will diſcharge the recognizance, 
ar the appearance of the party bound thereby; but that he muſt appear ac- 
cording to the condition of the recognizance, for the ſafeguard of his r- 
cognizance. 


Liberate to diſcharge one committed for want of ſureties. 


N. efqwire, one of the juſtices of our lord the king, afigned 1 
os keep the peace in the county aforeſaid. To the keeper of his na- 


Foraſmuch as A. O. in the prifon of our ſatd lord the king, in your cuſludy 
now being, at the ſuit of A. I. of ———m the ſaid county, yeoman, for the 
want" of bis finding ſufficient ſureties for his perſonal appearance at the next 
general quarter ſeſſions of the peace, to be holden in and for the ſaid county, 
and for his keeping the peace [or, being of the good behaviour] in the mean 
time, towards our ſaid lord the king, and all his liege people, and eſpecially 
towards the ſaid A. I. hath found before me ſufficient ſureties, ts wit, A. S. 
yeoman, and B. S. «f- yeoman, either of which hath undertaken 


taken for bimſelf under the pain of 40 l. that he the ſaid A. O. ſpall and will 
perſonally appear at the next general quarter ſeſſions of the peace to be holden in 
and for the ſaid county, and ſhall well and truly keep the peace [or, be of tht 


liege people, and eſpecially towards the ſaid A. I. Therefore on the bebaff G. 


our ſaid lord the king I do command you, that if the ſaid A. O. do remain 
the fard gaol, for the ſaid cauſe, and for none other, then you. forbear 10 ie 


— 


Surety, 
ay the ſaid county, the——day of nin he year of the 


reign of our ſaid lord George the third, of Great Britain, France, and Ire- 


land, king. | 


Sbbeating. 


UB the canons of the church, If any offend their brethren by ſwear- Puniſim:at in 


7 


9 


ing, the churchwardens ſhall preſent them; and ſuch notorious of- the ſviritual 


fenders ſhall not be admitted to the holy communion, till they be reformed. 
Can. 61. 2 

By the act 10 & 11 Car. 1. cap. 1. No perſon ſhall profanely ſwear or 
curſe, and if any perſon ſhall offend herein, either in the hearing of a juſtice 
of peace, or of any mayor or head officer of a city or town corporate, where 
ſuch offence is committed, or ſhall thereof be convicted by the oath of two 
witneſſes, or confeſſion of the party before ſuch juſtice, Sc. ſuch offender 
ſhall, for every time, forfeit to the poor of that parith 12 d. and it ſhall be 
lawful for the conſtable, churchwardens, and overſeers of the poor, to levy 
the money by diftrefs and ſale of goods. / 1. 

And in defect of diſtreſs, the offender, if above the age of twelve years, 
ſhall, by warrant from ſuch juſtice, Sc. be ſet in the ſtocks three hours; 
but if the offender be under twelve years, and ſhall not pay the ſum, he or 
ſhe, by warrant of ſuch juſtice, Sc. ſhall be whipped by the conſtable, or 
by the parent or maſter in his preſence, 

If any ſuch offender ſhall commence any ſuit for ſuch diſtraining, &c. the 
defendants may plead the general iſſue. / 2. 

Provided, that every oftence againſt this law be complained of and prov- 
ed within twenty days after the offence, and this act ſhall be read in every 
pariſh church by the miniſter upon Sunday, after evening prayer, twice in 
the year. /. 2. | | 

And bs 7 Will. 3. cap. 9. If any perſon ſhall' prophanely ſwear and 
curſe in the preſence or hearing of any juſtice of peace, or of the mayor or 
other head officer for any city or town corporate, where ſuch offence ſhall bz 
committed, or ſhall be thereof convicted by the oath of one witneſs, or by 
the confeſſion of the party, before any juſtice, mayor, or bailiff, or other 
chief officer, where the ſaid offence ſhall' be committed, for every ſuch of- 
ſence, the party offending ſhall forfeit to the uſe of the poor of the pariſh 
where ſuch offence ſhall be committed, the reſpective ſums herein after men- 
toned, that is to ſay, every ſervant, day labourer, common ſoldier, and 
common ſeaman, one ſhilling, - and every other perſon, two ſhillings; and in 
caſe * of the perſons aforeſaid, ſhall, after conviction, offend a ſecond 
ime, ſuch perſons ſnall forfeit double; and if a third time, treble the ſum 
to be paid for the firſt offence.” [© 1. 5 2 

Upon neglect of payment, any juſtiee of peace, Sc. ſhall ſend bis war- 
rant to the conſtable, tithing- man, churchwarden, or ov ỹ̊-D r of the poor 
of the pariſh'where the” offence ſhall be committed, or the offender inhabit, 


commanding them to levy by diſtreſs and ſale of goods, the ſum forfeited; 
and in caſe no diſtreſs can be had, ſueh offender, being above the age of 
lixteen years, ſhall, by warrant of the juſtice, &c. be ſet in the ſtocks one 


4 4 hour, 


court, 


Sbeeating. | 


hour, for every ſingle offence, and for any number of offences, whereof he 
ſhall be convicted at one time, two hours. /. 2. | 

And if the party offending be under the age of ſixteen years, and fhaj 
not pay the forfeitures, he ſhal}, by warrant, be whipped by the conſtable 
or by the parent, guardian, or maſter of ſuch offender, in preſence of the 
conſtable, 

If any juſtice of peace or chief magiſtrate ſhall wilfully omit the exccu. 
tion of this act, he ſhall forfeit five pounds, one moiety to the informer 
to be recovered by action, &c. in any of his -majeſty's courts at Dullin 
1. 3. | 

If any action ſhall be brought for doing any thing in purſuance of this 
act, the defendant may plead the general iſſue, and ſhall have treble coſts 


7. 4- 
No perſon ſhall be troubled for any offence againſt this ſtatute, unleſz 

the ſame be proved or proſecuted within ten days after the offence. / gf. 
This act ſhall be read four times in the year, in all pariſh churches and 

public chapels, by the parſon or curate after morning prayer, under pain of 


twenty ſhillings for every omiſſion. . 6. 
The juſtices. of peace, Sc. ſhall regiſter all the convictions made before 


him upon this act, and ſhall certify the ſame to the next quarter ſeſſions, 
to be kept upon record by the clerks of the peace, to be ſeen without fe, 


J. J. 
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Information. 


Dublin. T HE information of A. I. of- in the county aforeſaid, yer- 


man, made on oath this ——day , in the——year of the 

reign o,. before me J. P. eſquire, one of his majeſty's juſtices of the 
peace for the ſaid county > M ho ſaith, 

That on———the day of- now laſt paſt, at in the 

pariſh fin the county aforeſaid, be heard A. O. of- — in the 


ſaid county, yeoman, ſwear one profane oath [or, curſe one profane curſe] m 
thefe words, to wit, Sc. | 


; Summons. 


Dublin. {To the conftable o J 
THEREAS information hath this day been: made- before me J. P. H. 
guire, one of his majeſty's juſtices of the peace for the ſaid county, up- 


04: the oath of A. I. of— -yeoman, that o———the—— day of this 
preſent m:nth of- he heard A. O.. of- in the ſaid county, eu- 
man, al in the pariſh of ——2—— 14 the: ſaid: county, ſwear one profane 


oath [or, curſe one profane curſe] Theſe are therefore 10 command you 10 cauſe 
the ſaid A. O. forthwith to appear before me to anſwer the premiſes, and l 
ve further dealt with according to law. Given under my hand and. ſeal at 
i the ſaid county, the————day of——— th” 


4 of ; The 


Sibearing, 


The conviction may be in the words and form following ; 


E it remembered, that on the day fin the———— year 
B of his majeſtys reign, A. B. was convicted before me (one of his majeſty's 
juſtices of the peace for the county, riding, diviſion, or liberty aforeſaid , or 
before me mayor of the city or town of —— -—within the county of 
———) of ſwearing one or more profane oath or oaths, or of curſing one or 
more profane curſe or curſes. Grven under my hand and ſeal the day and year 


aforeſatd. 


Tiles. 


VERY perſon uſing the occupation of making tile, ſhall make it 

good, ſeaſonable, and ſufficient, and well whited and anealcd. And 
the earth whereof it ſhall be made, ſhall be digged and caſt up before the 
firſt of November, and ſtirred and turned before the firſt of February, and 
not wrought before the firſt of March; and before it be put to making of 
tile, ſhall be truly wrought and tried from ſtones; and the veins called ma- 
lin or marle, and chalk, ſhall be ſevered from the earth whereof the tile is 
made: And plain tile ſhall be 10 inches long, 6: broad, and half an inch 
and half a quarter thick; roof tile or creſs tile, 13 inches long, half an inch 
and half a quarter thick, with convenient deepneſs; gutter tile and cover 
tile, 104 inches long, with convenient thickneſs, breadth, and deepneſs. 
And if any perſon ſet to ſale any tile made contrary to this ordinance, he 
ſhall forfeit to the buyer double value, and make fine and ranſom at the 
king's will, And every perſon that feeleth himſelf grieved, and will ſue, 
may have an action of debt againſt the offender. And the plaintiff in every 
ſuch action may recover his coſts. And the juſtices of the peace, and every 
of them, may hear and determine by their dilcretions, as well by the exa- 
mination as otherwiſe, offences againſt this ordinance, as well at the king's 
ſuit, as the party's who ſhall be grieved. And if it appear to the juſtices, 
or any of them, that any perſon Path offended herein, then the ſame juſtices 
ſhall aſſeſs upon the offender no leſs fine than for every 1000 of plain tile 5 s. 
lor every 100 of roof tile 65. 84. for every 100 of corner tile or gutter tile 
25, And the ſaid juſtices may call before them perſons having knowledge 
In making of tile, to ſearch and examine the digging, turning, parting, 
making, whiting, and anealing. And no perſon ſhall put to ſale any tile 
before it be ſearched, on pain of forfeiting the ſame. And if the ſearchers 
find any defaulters, they ſhall preſent them at the next ſeſſions; which pre- 
ſentment ſhall be as effectual as that of 12 men. And the ſearcher ſhall have 
of the tile maker for his labour, for every 1000 plain tile ſearched 14. for 
every 100 roof tile an half penny, and for every 100 of corner tile and gut- 
ter tile a farthing. Searcher making default, ſhall forfeit 105. to the king: 
And the juſtices may hear and determine the defaults of the ſearchers, in 


like manner as of the tile makers. 17 Ed. 4. c. 4. 
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Tithes. 


I. Of ſmall tithes and other church rates and payments. 
II. Puniſhing combinations. 
HI. Of contempts for tithes in the ſpiritual court. 


J. Of fmall tithes due from any perſon. 


[Note; tithes, with regard to their ſeveral kinds or natures, are divided 
into prædial, mixt, and perſonal. Prædial tithes are ſuch as ariſe merely 
and immediately from the ground; as grain of all forts, hay, wood, fruits, 
herbs; for a piece of land or ground being called in Latin predium (whether 
it be arable, meadow, or paſture) the fruit or produce thereof is called pre- 
dial, and conſequently the tithe payable for ſuch annual produce, is. called 
a prædial tithe. Mixt tithes are thoſe which ariſe not immediately from 
the ground, but from things immediately nouriſhed by the ground, as by 
means of goods depaſtured thereupon, or otherwiſe nouriſhed with the 
fruits thereof; as colts, calves, lambs, chickens, milk, cheeſe, eggs. Her- 
ſonal tithes are ſuch profits as do ariſe by the honeſt labour and induſtry of 
man, employing himſelf in ſome perſonal work, artifice, or negociation; 
being the tenth part of the clear gain, after charges deducted.—— Tithes, 
with regard to value, are divided into great and ſmall. Great tithes, are 
chiefly corn, hay, and wood. Small tithes, are the prædial tithes of other 
kinds, together with thoſe which are called mixt, and perſonal.— Oer. 
ings, oblations, and obveutions, are the cuſtomary payments for communi- 
cants at Zafter, for marriages, chriſtenings, churching of women, burials, 
and ſuch hxe.] 


I. the act 1 G. 2. c. 12. All tithes where the ſame do not amount to 

above the yearly value of forty thillings from any one perſon, and 
all the compoſlttions and agreements for the ſame, with all offerings, and 
other eccleſiaſtical dues of like value, ſhall be truly ſet out and paid to the 
ſeveral rectors, vicars, and other perſons to whom they ſhall be payable, in 


their ſeveral pariſhes, according to the rates, cuſtoms, and preſcriptions, 


commonly uſed within the fazd pariſhes reſpeQtively. . 1. 

2. If any perſon ſhall ſubtract or fail in the payment of fuch tithes, offer- 
ings, eccleſiaſtical dues, or compoſitions, twenty days after demand there- 
of, it ſhall be lawful for the perſons to whom the ſame ſhall be due, to 
make their complaint. in Writing unto. two. juſtices of the peace, where the 
{ame ſhall grow due. / 2. | th Hof 

H. 6 G. K. and Furne/s. Order for non-payment of ſmall. tithes was 
quaſhed, becaule ſaid only 4por. complaznt generally, and. the ſtatute requires 
the complaint to be in writing. Str. 264. | | 

3. Where ſuch complaint ſhall be brought, the ſaid. juſtices are required 
to ſummon in writing under their hands and ſcals, by giving four days no- 
tice at the leaſt, to ſuch perſons againſt whom any complaint ſhall be made 
as aforeſaid; and after their appearance, or upon default, the ſummons 5 

: | | In 


Tithes. 


pr oved before them upon oath, the — 4 ſnall proceed to deter- 


mine the ſaid complaint; and upon the proof produced defore them, ſhall, 


* 


in writing under their hands and feals, 421 the caſe, and give ſuch com- 


ſation for ſuch tithes, offerings, eccleſiaſtical dues, or compoſitions, ſo 
ſubtracted or with-held, as they ſhall judge to be reaſonable, and coſts not 
exceeding, ten ſhillings. /. | 

4. No juſtice ſhall have authority to determine any of the matters afore- 
faid, who ſhall not have eſtate of freehold within this kingdom, of the 
yearly value of one hundred pounds, except the juſtices of the peace in 
counties of cities or towns, who may proceed in the execution of this ſta- 
tute as aforeſaid, within their reſpective juriſdictions, notwithſtanding fuch 
juſtices ſhall not have ſuch eſtate of freehold. ; 

5. No juſtice of the peace ſhall be qualified to determine any of the mat- 
ters aforeſaid, who ſhall not be reſident in the county, county of a city or 
town where the tithes, Sc. in queſtion ſhall ariſe, or who ſhall be patron of 
the church or chapel, in right of which the ſaid tithes, Sc. ſhall be de- 

manded, or who ſhall be any ways intereſted in ſuch tithes, Sc. or who. 
ſhall be a clergyman in holy orders. /. 5. FEES af 

6. If any perſon ſhall refuſe or neglect, by the ſpace of ten days after 
notice given to pay ſuch ſum of money, as upon ſuch complaint and pro- 
ceeding, ſhall by two juſtices be adqudged as aforeſaid, the conſtables and 
churchwardens of the ſaid pariſh,” or one of them, ſhall, by warrant under 
the hands and ſeals of the faid juſtices, diſtrain the goods of the patty. 


ay 

; And after detaining them three days, in cafe the ſum adjudged, with rea- 
ſonable charges for making and detaining the diſtrefs, be not tendered or 
paid by the party in the mean time, ſhall make pubhe fale of the fame, ani 
pay to the party complaining, ſo much of the money ariſing by fach fale, as 
may ſatisfy the fum ſo adjudged, retaining to themſelves ſuch reaſonable 
charges for making and keeping the ſaid diſtreſs, as the faid juſtices ſha}l 
think fit, and ſhall render the overphus, if any be, to the owner. 


7. It ſhall be lawful for all juſtices of the peace, in the examination of 


matters, whereof juriſdiction is given to them by this act, to adminifter 
oaths to any witneſſes where the ſame ſhall be neceſſary for their informati- 
on, and for the better difcovery of the truth. f 7. Rel 

8. No complaint concerning any ſuch tithes, offerings, or other eceleſi 


aſtical dues or compoſitions, ſhall be determined by any juſtices, by virtue 
of this act, unleſs the complaint ſhall be made within two years after the 


fame become due. /, 8. 


9. Any perſons aggrieved by any judgment to be given by two juftices,, 
may appeab to the next quarter ſeſſtons to be held for that county, connty of 
a city or town, and the juſtices there preſent, or the major part of them, 
ſhall proceed finally to determine the matter, and to reverſe the judgment if 


they ſhall-ſee cauſe. / 9. 


And if the juſtices then preſent, or the major part of them, hall find 


cauſe to confirm the judgment given by the two fiſt juſtices, they ſhall de- 
eree the fame by order of ſeſſions, and ſhall' alſo give ſueh colts again the 
appellant, to be levied by diftrefs and fale of goods, Sc. as tor them ſhall 


lem reaſonable; and no proceedings or judgment to be had by virtue of 
. this 
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Tithes. 


this act, ſhall be removed or ſupcrſeded by any certiotari or other writ, ur. 
leſs the title of ſuch tithes or other eccleſiaſtical dues ſhall be in queſtion 

10. Where any perſons complained of for ſubtracting or with-holding a 
ſuch tithes or other dues, ſhall, before the juſtices to whom ſuch complaint 
is made, inſiſt upon any preſcription, compoſition, or modus decimandi 4. 
greement, or title, whereby they ought to be freed from payment of th. 
{aid tithes, or other dues in queſtion, and deliver the ſame in writing to the 
juſtices, ſubſcribed by them, and ſhall then give to the party complaining 
ſufficient ſecurity, to the ſatisfaction of the juſtices, to pay all ſuch coſts ard 
damages, as upon a trial at law in any of his majeſty's courts, having cog- 
nizance of that matter, ſhall be given againſt them in caſe the ſaid preſcri». 
tion, compoſition, or modus decimandi, ſhall not, upon the trial, be alloy. 
ed, the faid juſtices ſhall forbear to give any judgment in the matter, and 
the perſons complaining, ſhall be at liberty to proſecute ſuch perſons for the 
ſaid ſubtraction, in any other court where they might have ſued before the 
making of this act. / 10. ; 

11. Every perſon who ſhall, by virtue of this act, obtain any judgment 
or againſt whom any judgment ſhall be obtained before juſtices of the Peace 
out of ſeſſions, for ſuch tithes or other eccleſiaſtical dues or compoſitions, 
may cauſe the ſaid judgment to be inrolled at the next quarter ſeſſions, to be 
holden for the ſaid county, county of a city or town. , 171. 

And the clerk of the peace is required, upon tender thereof, to inrol the 
ſame, and he ſhall not aſk or receive for the inrollment of any one judgment, 
any fee exceeding one ſhilling. 3 
And the judgment ſo inrolled, and ſatisfaction made by paying the ſum 
ſo adjudged, ſhall be a good bar to conclude the ſaid rectors, vicars, and 
other perſons, from any other remedy for the ſaid tithes-or other eccleſiaſti- 
cal dues or compoſitions, for which the ſaid judgment was obtained. 

12. If any perſon, againſt whom any ſuch judgment ſhall be had, ſhall 
remove out of the county after judgment had, and before the levying the 
ſums thereby adjudged, the juſtices who made the ſaid judgment, or one 
of them, ſhall certifie the ſame under their hands and ſeals, to any juſtice of 
the peace of ſuch other county or place wherein the ſaid perſons ſhall be in- 
habitants. , 12. + | | | 

Which juſtice is required by warrant to be directed to the conſtables or 
churchwardens of the place, or one of them, to levy the ſums ſo adjudged, 
upon the goods of ſuch perſons, as the other juſtices might have done, if 
they had not removed. 


13. The juſtices who ſhall determine any matters aforeſaid, ſhall have 

wer to give coſts not exceeding ten ſhillings to the party proſecuted, if 
they ſhall find the complaint to be falſe and vexatious, which coſts ſhall be 
levied in manner aforeſaid, , / 13. 
14. If any perſon ſhall be ſued for any thing done in execution of this 
act, and the plaintiff in ſuch ſuit ſhall diſcontinue his action, or be nor- 
ſuit, or a verdict paſs againſt him, ſuch perſons ſhall recover double coſts. 

15. Any clerk or other perſon who ſhall begin any fuit for recovery of 
ſuch tithes, or other eccleſiaſtical dues, not exceeding the value of forty 


ſhillings, in his majeſty's court of exchequer, or in any the eccleſiaſtical 
£ courts, 


Tithes. 
courts, ſhall have no benefit by this act for the ſame matter for which they' 
have ſo ſued. 7. * | es | it 5 
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This uf is continued, ſubje# to the proviſoes mentioned in ſtat. 5 800 2. 
cap. 6. for eleven years from the 251h of March, 1764, and to the end = 
of then next ſeſſion of parliament, by ſtat, 3 G. 3. c. 16, ſ. 2. | 


16. And by the 5 Geo. 2. cap. 6. Such diſtreſs as ſhall be taken by virtue 
of the act 1 Geo. 2. cap. 12. ſhall be of ſuch goods of the party as ſhall be 
neareſt to the value of the ſum awarded by the judgment, and can conveni- | 
ently be found or taken at the time of taking ſuch diſtreſs; and if fale there- | 4 
of ſhall be made, it ſhall be upon the oath of ſworn appraiſers, to be nomi- "Ft 
nated by the juſtices. . | | 
No perſon who ſhall make ſuch complaint, and ſhall have had a hearing, 
and judgment ſhall have been given thereon, as by the ſaid act is directed, - 
hall for the ſame matter for which they have ſo 'complained, commence any 
ſuit in his majeſty's court of exchequer, or in any eccleſiaſtical court. 
Where the value of the tithes or other eccleſiaſtical dues demanded by 
any perſon, does not exceed five ſhillings, one juſtice of the peace qua- 
lifed as the ſaid act directs, ſhall have power to determine all controverſies 
concerning the ſame, in ſuch manner as two juſtices. may determine ſuch» 
controverſies by the ſaid act. EE, © {gi 


This. aft (ſo far as it relates to the recovery of tithes, &c. of ſmall value) 
is continued for eleven years from the 25th of March, 1764, and to the: 
end of the then next ſeſſim of parliament by tat. 3G. 3. c. 16. f. 2. 


IT. Puniſhing combinations. 


By the act 29 G. 2. c. 12. All bonds, contracts, covenants, or agreements: 
made, or to be made or entered into, by or between any pariſhioners for 
the purpoſe of caring or obſtructing any rector, vicar, lay-impropria- 
tor, or tithe-farmer, in drawing any tithes, or ſetting or ſelling any. tithes: 
r the beſt advantage, are hereby declared to be illegal, null; and void. 
2 

If any perſon ſhall:make or enter into any ſuch bond, covenant; contract, 
or agreement; as aforeſaid; or ſhall knowingly write, or ſend, or cauſe, or / 
procure to be writtea or ſent, any letter without a name ſubſcribed thereto, ; 
or ſigned with a fictitious name; or - knowingly ſhall publiſh, or cauſe to be 
publiſhed, or ſhall ſet up, or cauſe to be ſet up, in any place, any written 
or printed advertiſement or paper, thereby threatening any violence, injury, 
or damage to the perſon, or to the eſtate or property of any rector, vicar, 
lay-impropriator, or tithe- farmer, or of any tenant or pariſhioner, with an. 
intention to terrify any rector, vicar, lay-impropriator, or tithe-farmer, 
from taking any tithe in kind, or from ſetting or ſelling any tithe to the beſt” 
advantage; or with an intention to terrify any perſons from aſſiſting ſuch 
rector, vicar, lay-impropriator, or tithe-farmer, in drawing, ſetting, or 
ſelling any tithe; with an intention to procure or encourage any unlawful 
mbination of p-riſh'oners, ta hinder or obſtruct any rector, vicar, lay- 

impro+ 


Contempt of 
proceis. 


Tithes, 


impropriator, or tithe-farmer, in drawing any tithes, or in ſetting gr ſelling 
any tithes to the beſt advantage. 2. 

Or if any perſons ſhall wiltully or maliciouſly deſtroy, or make unge ſoi 
uſe, any carriage, cart, truckle, or car, or the harneſs, traces, or other 
tackle belonging. thereto, defigned or intended to be employed in drawing 
or carrying any tithes. | 

Every perſon ſo offending, being lawfully convicted, upon the oath of 
one-credible witneſs, before any two juſtices of the peace for the county 
city, town, or place Where ſach offence ſhall be committed, upon any 4 
formation or proſeeution exhibited or! commenced within three calendar 
months after the offence committed (which oaths the ſaid juſtices are hereby 
impowered and required to adminiſter) ſhall forfeit fre pounds, Heri. one 
half thereof to be given to the informer, and the other half to the poor of 
the pariſh in which fuch, offence ſhall be committed. 

Which ſaid. ſym of five pounds, the ſaid juſtices are required to leyy by 
iſſuing their warrants under their hands and ſeals, for diſtreſs and fale of the | 
offenders goods and; chattles, returning: the overplus to the owner; and for 
want of ſufficient: diſtreſs, ſuch offender ſhall, by the order of ſuch juſtices 
at their diſcretion, be committed, either to the houſe: of correction, there to 
remain, and be kept at hard labour, or to the common gaol of ſuch county, 
Sc. there to remain without bail or mainprize, for any time not exceeding 
three calendar months. 


(This adt is made perpetuul by ſt; 1 G. 3. c. 17. ſ. 1g.) 
III. Of contempts for tithes in the ſpiritual court. 


By the Eng. ſtat. 27 H. 8. c. 20. Every ſubject of this realm, 7relandand 
Wales, according to the eccleſiaſtical laws and ordinances of this church of 
England, and after the laudable uſes and cuſtoms of the pariſh, or other 
place where he, dwelleth. or occupieth, ſhall pay his. tithes, - offerings, and 
other duties of holy church; 1. | 

And for. ſubtractions of any of the ſaid. tithes or duties, the parſon, vicar, 
curate, or. other party grieved, may by proceſs.of the king's. ecclehaſtical 
laws of the church of Jreland, convent the perſon offending before his ordi- 
nary, or other. competent: judge, having authority to hear and determine 
the right of tithes, and alſo to compel the perſon dic to yield their ſaid 
duties. e eee n | 

And in caſe the ordinary or his commiſſary, or the archdeacon or his of 
cial, or any. other competent judge, for any contempt, contumacy, diſobe- 
dience, ox. other miſdemeanor of the defendant, make information and re- 
queſt to any of the king's moſt honeurable council, or to the juſtices of the 
peace of the ſhire where ſuch offender dwelleth, to aſſiſt the ordinary or 


judge to order or reform ſuch; perſon. in, any cauſe. before rehearſed; the 


king's faid, hoaqurable council, or ſuch two juſtices of peace, whereof one 
to be of theguarum, ſhall have power to cauſe: to be attached, the perſon a- 
gainſt whom ſuch information ſhall be made, and to commit the ſame perſon 
to ward, till he ſhall have ſound ſurety before the king's counſellor or juſtice 


of, peace, to the. uſe. of the king, to give due obedience to, the pu 
; decrecs, 


Tithes. 

gecrees, and ſentences of the eccleſiaſtical court, wherein ſuch ſuit ſhall 

depend. ; I's "7 
14 the king's ſaid counſellors or two juſtices of the peace ſhall have 
wer to take and record recognizances and obligations in any cauſe above 
ritten. | | 

7 Provided, that every party to any ſuch fuit may have his lawful aCtion, 

demand, or proſecution, appeals, prohibitions, and all other lawful defences 


and remedies in every ſuch ſuit, according to the ſaid eccleſiaſtical laws, and 
aus and ſtatutes of this realm. / 2 
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And by the 33 H. 8. 1 .. If any perſons, after ſentence definitive Contempt after 
given againſt them, obſtinately refuſe to pay their tithes or duties, or ſuch judgment. 


ſums of money ſo adjudged, wherein they be condemned for the ſame, two 
juſtices of the peace of the ſame ſhire, whereof one to be of the quorum, ſhall 
have authority, upon informarion, certificate, or complaint to them made 
in writing, by the eccleſiaſtical judge that gave ſentence, to cauſe the part 
ſo refuſing, to be attached and committed to the next gaol, till they ſhall 
have found ſufficrent ſureties, to be bound by recognizance, or otherwiſe, to 
the king to perform the ſentence. 

But by the 3 G. 3. c. 25. For the future, no ſuch attachment or commit- 
tal ſhall be made by ſuch juſtices of the peace. 


This aft ſhall continue in force for two years from the 24th day of June, 
1764, and to the end of the then next ſeſſion of parliament. 
Complaint for tithes. 


* 


T 0 J. P. and K. P. eſquires, two of his maj efty's juſtices of the peace in 


and for the county of- in the ſaid county, clerk, 
bumbly complaineth, 

That he the ſaid complatnant did by the ſpace of 20 days and upwards before 
the day of the date hereof,, demand of A. O. of: in the pariſh of —— 
in the county aforeſaid, yeoman, the ſmall tithes, offerings, oblations, and ob- 
ventions, juſtly become due within two years now. laſt paſt, from him the ſaid 
A. O. unto him the ſaid complainant, to the value of 40s. and that he the ſaid 
A. O. did upon the ſaid demand refuſe, and doth yet refuſe, to pay and com- 
pound for, and hath not paid nor compounded for the ſame, or any part thereof : 
The ſaid complainant therefore prayeth ſuch redreſs in the premiſfes, as to you 
Hall ſeem meet, and as tothe law doth appertain. Signed the——day 0 
'n e. Hear 7—— | 


0 


Summons for tithes. 
Dublin. {To the conſtable o. 
W HERE AS complarnt in writing hath bern made unto 19-7 
VV bis majefly's juftices of the peart for the faid county, by A. I. of 


= i the ſald county, cherk,” that A. O. in the pariſh of —— 
| | ws 5 A in 
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unto the ſaid complaint. And be you then there to certify what you ſhall hay 


in the ſaid county, yeoman, hath for above the ſpace of 20 days before the tin 
of the ſaid complaint ſo made unto us as aforeſaid, refuſed to compound ſor, ,, 
to pay unto him the ſaid A. I. and hath not yet compounded for, nor paid, the 
ſmall tithes, offerings, oblations, and obventions, juſtly due from him the ſaid 
A. O. to him the ſaid A. I. Theſe are therefore to command you forthwith, 
upon fight hereof, to ſummon the ſaid A. O. to appear before us at the houſe of 


in in the ſaid county, on———the 
month of — at the hour of- 


| 4 ay of this pre 
in the forenoon of the ſame day, to 5 — 


done in the premiſſes. Given under our hands and ſeals at — 
county, the——day of- in the——year f 


in the ſaid 


Order for payment of tithes. 


HEREAS complaint in writing hath been made unt u. 
170 of his majeſty's juſtices of the peace for the ſail 
county, by A. I. vicar of the pariſh of in the ſaid county, that H. O 
0 in the ſaid pariſh , in the county aforeſaid, yeoman, did re. 
7 iſe for the ſpace of 20 days next before the time of the ſaid complaint ſo mad: 
unto us as aforeſaid, to pay or compound for his ſmall tithes, offerings, oblatinns, 
and obventions, ariſing in the ſaid pariſh of and due to him the ſaid 
A. I. We therefore the ſaid juſtices, being neither of us patron of the pariſ 
church of — aforeſaid, nor any ways intereſted in any F the ſaid tithe, 
offerings, oblations, or obventions, having duly ſummoned the ſaid A. O. befir: 
us, and having duly examined the truth and juſtice of the ſaid complaint upm 
oath, do find that there is juſtly due from the ſaid A. O. to the ſaid A. I. the 
ſum of 40s. being the value of the ſaid tithes, offerings, oblations, and obven- 
tions, become due within tw? years laſt paſt; and do therefore adjudge and or- 
der the aforeſaid A. O. to pay or cauſe to be paid unto the ſaid A. I. the afore- 
ſaid ſum of 41. and alſo the ſum of 108. for the cofts and charges of the ſaid 
A. I. in proſecuting the ſaid A. O. for the recovery of his ſaid juſ ques. 
Given under our hands and ſeals at in the ſaid county, tbe— day of 
in the——year of the reign of ; 


Diſtreſs for tithes. 


To the conſtable of: in the ſaid county, and to the church- 
— wardens of the pariſh of. in the ſaid county, and to eve- 
ry of them. 

W HERE AS upon the complaint in writing of A. I. vicar of the pariſh 
＋ aforeſaid, in the county aforeſaid, A. O. of ————in the 

ſaid pariſh, in the county aforeſaid, yeoman, hath been duly ſummoned to ab. 
pear before us two of his majeſty's juſtices of the peace for the ſaid 
county, ts be examined for the non-payment of the ſmall tithes, offerings, obl«- 
tions, and obventions, due unto the ſaid A. I. And whereas we the ſaid juſ- 
tices, being neither of us patron of the pariſh church of: —aforeſaid, i 
any way intereſted in any of the ſaid tithes, offerings, oblations, or ney 
83 | ave 


Tithes. 


have duly examined the truth and juſtice of the ſaid complaint, and have 


gered him the ſaid A. O. to pay unto the faid A. I. the ſum of 40s. be- 
pi the value of the tithes, offerings, oblations, and obventions, K due 


from him the ſaid A. O. to him the ſaid A. I. within two years next before 


the ſaid complaint ſo made unto us as aforeſaid, together with the ſum of 10s, 
for 15 coſls and charges of the ſaid A. I. for the recovery of hy 2 juſt 
dues ; making in the whole the ſum of 21. 108. And whereas it appeareth 
unto us the ſaid juſtices, that the ſaid A. O. had due notice of our ſaid order 
for the ſpace of ten days and upwards before the day of the date hereof, but 
hath refuſed to pay, and hath not yet paid the ſum of 2 l. 108. nor any part 
thereof : Theſe are therefore to command you, jointly and ſeverally, that you, 
or ſome or one of you, do forthwith diſtrain the goods and chattles of the ſaid 
A. O. and in caſe the ſaid ſum of 21. 10s. tgether with your reaſonable 
charges of making and detaining the ſaid diſtreſs, be not paid, or tendered t9 
be paid by him the ſaid A. O. in | four] days next after ſuch diſtreſs made, 
that then you do make publick ſale of the ſaid goods and chattels ſo diſtrained 
as aforeſaid, and out of the money ariſing from ſuch ſale, that you pay or cauſe 
to be paid unto him the ſaid A. I. the ſaid ſum of 21. 108. and thereout 
alſo deduft and detain your reaſonable charges of making, keeping, and ſell- 
ing the ſaid diftreſs ; and if any overplus ſhall remain, after ſuch payment 
and deduttion as aforeſaid, that then you do render the ſame unto him the ſaid 


A, O. upon demand. (rrven under our hands and ſeals at in the 
ſaid county, the day of ———— in the ——— year - 
Tobacco, | 


the Eng. tat. 12 C. 2. c. 34. J 1. No perſon ſhall et, plant, im- 
prove to grow, make or cure any tobacco, either in ſeed, plant, or 
otherwiſe, within England, Wales, Guernſey or Jerſey, or Berwick, or in 
Ireland; under the penalty of forfeiture of ſuch tobacco, or the value there- 
of, or of 405. for every pole of ground ſo planted, c. one moiety to 


his majeſty, and the other moiety to him that ſhall ſue for the ſame in any 


court of record. 
All ſheriffs, juſtices of peace, mayors, bailiffs and conſtables, upon in- 


| formation made that there is any tobacco ſett or growing within their pre- 


cincts, ſhall within ten days cauſe to be burnt, plucked up or deſtroyed all 
ſuch tobacco. | 

In cafe any ſhall reſiſt any perſons in the execution of this act, ſuch per- 
on ſhall forfeit 57. in manner aforeſaid. And in caſe any perſon ſhall not 
pay the money, diſtreſs ſhall be made and fale, and in caſe no diſtreſs be 


tound, ſuch party ſhall be committed ts the common gaol in the county for 


two months. A 
But nothing herein ſhall hinder planting the ſame in gardens for phyſick 


775 ſo as the quantity planted exceed not half a pole of ground. 
4. 
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Tolls, 


O toll ſhall be demanded or received by any body politic gr cor. 
| porate, or other perſons, for any cattle, goods or merchandiſes that 
all be droven or carried into or through any place where the ſame ſhall 
not be fold, conſumed or ſlaughtered. St. 4 Ann. c. 8. /.i. 

Proyided, that where any perſons or bodies politic, heretofore lawſully 
could demand or take toll for cattle or other goods, driven or carried 
over any bridge, in reſpect of ſuch perſons or body politic being obliged 
at their own charges, and not at the charges of any county, Ec. to keey 
ſuch bridges in repair, ſuch perſons or body politic may take ſuch reaſon. 
able toll for ſuch cattle or goods driven or carried over ſuch bridges, « 
they might have done by law before the paſſing of this act. / 2. 

here any cattle ſhall remain unſold at any fair or market, it ſhall be 

lawful for the owners or drivers thereof to carry away ſuch cattle as hg] 
remain unſold without paying any toll whatſoever for the ſame. , 3. 

In caſe any body politic or corporate, or other perſons, ſhall preſume to 
demand or collect any toll contrary to this act, every ſuch affender ſhall 
forfeit for the firſt offence ten ſhillings, 10 be demanded before a juſtice of 
the peace, within fix days after ſuch offepce committed. / 4. 

And for the ſecond and every other offence after conviction, five pounds, 
to be demanded alſo within the time aforeſaid, one moiety thereof to the 
party injured, and the other moiety to the uſe of the poor of the panth 
wherein ſach offence ſhall be committed, to be recovered by diſtreſs and 
ſale of the offenders goods, on conviction before any juſtice of the peace 
of the county wherein ſuch offence ſhall be committed, by confeſſion of 
the party offending, or by oath of two credible witneſſes, to be taken before 
ſuch juſtice; 

And in caſe any juſtice to whom ſuch: complaints ſhall be made, . ſhall 
refuſe. or wilfully neglect to put this act tn execution, every. ſuch juſtice 


all for every ſuch neglect or refuſal forfeit twenty pounds, the one moiety 
thereof to be to her majeſty, and the other motety to the party grieved ; to 


be recovered by bill or information in any court of record. 

Perſons who ſhall drive or carry away cattle, goods or merchandiſe into 
any city, borough, or town corporate, and ſhall there refuſe to pay the 
accuſtomed toll, under pretence that ſuch cattle, goods or merchandiſes are 


only to be droven through, and ſhall after fell or diſpoſe of any part of 
ſuch cattle, goods or merchandiſes in ſuch city, borough, or town corporate, 
ſhall for the firſt offence forfeit ten ſhillings, being duly convicted thereof 
before any one juſtice of the peace or chief magiſtrate of ſuch city, town,. 


or borough wherein ſuch offence ſhall. be committed'; and for every other 
offence that ſhall be committed after ſuch cotvidtion, the party fo offend 


iog ſhall forfeit five pounds, to be recovered and levied as aforeſaid. This 


att is made perpetual by 6 Ahn. c. 12. 


And by the 31 C. 2. c. 9: All toll of any corn, grain, meal, and flour, . 


ſhall be taken by weight, and: not by. meaſure; and-any. perſon who ſhall take 


or gather toll of any corn, grain, meal, or flour, otherwiſe than by weight, . 


ſhall, for every ſuch offence, forfeit five pounds, to be recovered upon due proof 
upon oath before the chief magiſtrate of the place, or juſtice of the peace of 


the county where the offence ſhall be committed, or by civil bill, 2 the 
| 1268 
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affizes or quarter ſeſſions of the county of Dublin (which oath ſuch chief 
magiſtrate and juſtice of the Jn are impowered to adminiſter) and by 
warrant under their hands and ſeals, to Jevy the ſaid forfcitures by fale of 
the goods and chattels of the perſon ſo offending, one moiety of which for- 
ſeiture ſhall go to the incorporated ſociety for promoting Eng liſt proteſtant 
ſchools in Ireland, and the other moiety to the informer. . 7. 

Alſo, by the 1 C. 3. 6. , No iſſue ſhall hereafter be tried by a jury 
of any city, in any action or uit concerning any tolls, duties or cuſtoms, 
claimed by the corporation of ſuch city, but every ſuch iſſue ſhall be tried 

by a jury of an indifferent county, to be appointed by the court in which 
ſuch action or ſuit ſhall depend. / 19. ; 

The mayor, or other chief magiſtrate of every city and town corporate, 
ſhall cauſe a ſchedule of the duties, tolls, or cuſtoms; claimed by the cor- 
poration. of ſuch city or town corporate, to be hung. up in ſome conſpicu- 
ons part of the market-houſes of ſuch. city or town corporate, on 
market day for one month next enſuing every Michaelmas day; and in caſe 
of neglect fo to do, ſuch mayor, ar other chief magiſtrate, all, for every 
ſuch neglect, forfeit a penalty of ten pounds ferling, to be recovered in a 
ſummary way by civil bill at the next aſſizes, by any perſons who ſhall ſue 
for the ſame. /. 29. my & 8 | 
If any officer of any corporation, farmer of tolls, or toll-gatherer, ſhall 
exact from, or compel any perſon to pay any duty, toll, cuſtom, or per- 
quiſite, not mentioned or 'comprized in fuch ſchedule, to be hung up as 
aforeſaid; ſuch officer, farmer of tolls, or toll-gatherer, ſhall for every ſuch 

_ offence forfeit five pounds, to be recovered by civil bill at the next aſſizes, 
by any perſon from whom any unlawful duty, toll, . cuſtom, or perquiſite 
fall be ſo exacted. /. 30. | 
All turf, furze, and timber m faggots, for fuel, ſhall paſs into and through 
every city and town, free from all toll, cuſtom; or perquiſite whatſvever, . 
claimed by any officer or member of ſuch city or. town. 


Tom. 


Hr ME ſheriff's torn is the King's court of record, holden before the Torn, wat. 
5 ſheriff, for redreſſing of common grievances within the county. - 2 

aw. 55. 
= * 450 foraſmuch as the ſheriff did go in circuit twice every year, Meaning of 
throughout every hundred within the county, it was called tour, or turn, e word. 
which ſignifieth a circuit or perambulation. 2 If. 70. | 

3. By the 31 Ed. 3. f. 1. c. 15. The ſheriff ſhall make his torn yearly, hen to be 
once within a month after Zaſter, and another time within a month after holden. 
Michaelmas , and if he holds it in other manner, he ſhall loſe his torn for 
the time; that is, the court ſo holden for that time ſhall be void, and the 
ſheriff ſhalt loſe the profit thereof. 2 Inſti mr: - „ 

= he ſhalt keep his torn no where but in due place and accuſtomed.” 
9: 3. C. 35. ; | | 


4. Peers 
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Why are to 
appear at the 
torn. 


Jarors in the 
torn. 


Indictment to 
be indented- 


Diſtreſs and 
ſale. 


Within what 
time offences 
are cognizable 
in the torn. 
Traverſc. 


Indictment 0 
be certified to 
the ſeſlions. 


lony as other miſdemeanors within their cognizance, but they are to de- 


60, 61. | 


Toꝛu. 


4. Peers, clergymen, and tenants in antient demeſne, are Privileged 
from appearing at the torn. 52 H. 3. c. 10. 2 Haw. 57. 

Alſo they that have hundreds of their own ſhall not be bound to a 
pearat the torn, but in the bailiwicks where they bedwelling. 52 H. 3. . 10 

But all other perſons, being above the age of 12 years, are bound to at. 
tend at ſuch courts, in order to make inquiry of all common grievances 
and alſo to give ſecurity to the publick for their good behaviour, by taking 
an oath to be faithful to the king, and to obſerve his laws, and alſo by in- 
corporating themſelves into ſome free pledge or tithing which formerly ſg. 
nified a certain number of families living together in the ſame precinct, the 
maſters whereof were every one of them mutually bound for each other 
and puniſhable for the default of any member of any ſuch family, in 
not appearing to anſwer for himſelf on any accuſation made againſt him. 
2 Haw. 55. 

5. No bailiff, or other officer, ſhall return or impanel any perſon upon 
an inquiſition in the torn, but ſuch as be of good name and fame, and 
have 205. a year freehold within the ſhire, or 26s. 84. cuſtomary or 
copyhold ; on pain of 40 6. and the ſheriff other 40s. half to the king, 
and half to him that will ſue; and an indictment otherwiſe taken ſhall 
be void. 1 K. 3. c. 4. 

But if the party except not to it upon his arraignment, he is concluded 
by that omiſſion. 2 H. H. yo. 

And the jury ſhall put their ſeals to their inquiſitions. 13 Ed. 1. c. 14, 

6. And indictments in the torn ſhall be by roll indented, one part to re- 
main with the indictors, and the other with him that taketh the inqueſt, 
1 | 

7. It ſeems to be ſettled at this day, that a diſtreſs is incident of com- 
mon right to every fine and amercement in the torn ; and that the offend- 
er's goods may be diſtrained in any lands within the precin& of the 
court, or in the highway; and that the goods diſtrained may be (old. 
But the bailiff muſt have a ſpecial warrant to make diſtreſs. 2 Haw. 


Or the fine may be recovered by action of debt. 2 Haw. 61. 

8. But no offence is cognizable in the torn, unleſs it ariſe ſince the hoid- 
ing of the laſt court. 2 Haw. 66. 

9. It ſeems to be agreed, that a preſentment in the torn, of any offence 
within the juriſdiction of the court; being neither capital, nor concern- 
ing any freehold, ſubjects the party to a fine or amerciament, without 
any. .traverie.- 2 -Heow:-24; ft 

10. By the magna charta, c. 17. The ſheriff is reſtrained in his torn, 
from hearing and determining indictments of felonies ; yet the ſherifs 
did commonly make out proceſs or precepts in nature of capias to arreſt 
the parties; but by the 1 Ed. 4. c. 2. their power of making out procels 
upon theſe indictments is taken away, as well in caſes of indictments of fe- 


— 


liver all ſuch indictments and preſentments to the next ſeſſions, who are 


to make out ' proceſs thereupon, and hear and determine them. 2 
ap i i? | 
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And the eſtreats of the fines thereupon ſhall be inrolled, and b inden- 
ture be delivered to the ſheriff, to the uſe of him that was ſherif at the 
time of the indictment ſo taken in the torn as aforeſaid. 1 Ea. . 


11. The conſtables of common right are to be choſen and ſworn in the Conſtables 


torn or leet. 2 Haw. 62. 1 in the 
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dom ſhall be pleaſed to extend mercy to ſuch offenders, on the condi- 
tion of tranſportation to any part of America, it ſhall be lawful for the ſeveral 
judges of aſſize, judges of the king's-bench, commiſſioners of oyer and ter- 
niner, and the juſtices at the ſeſſions to be holden for the county and coun- 
ty of the city of Dublin, to allow ſuch offenders the benefit of a pardon, 
on the condition of tranſportation, and the ſeveral judges of aſſize, judges 
of the king's-bench, commithoners of oyer and terminer, and juſtices afore- 
ſaid, are required to order a warrant of tranſportation for all ſuch of- 
ſenders; and in caſe ſuch offenders ſhall not be in the city of Dublin, or 
ſome ſeaport which trade ta ſome of his majeſty's plantations in America, 
ſuch judges, commiſſioners, or juſtices, ſhall order the ſheriffs of ſuch 
counties or cities where ſuch offenders are, to tranſmit without fee or re- 
ward ſuch perſons who may lie under ſuch rule of tranſportation, to the 
next ſeaport which trade to ſome of his majeſty's plantations in America, 
and there to be delivered by the ſaid ſheriffs to the magiſtrate or officer of 
ſuch ſeaport, who is required to ſecure ſuch perſons till tranſportation can 
be had for them, the ſheriffs of the counties where ſuch offenders have been 
convicted, firſt giving ſecurity, which they are hereby required to give the 
ſheriffs of ſuch counties, to which ſuch offenders ſhall be delivered in 
order to be tranſported, to reimburſe ſuch ſums of money as ſhall be diſ- 
burſed in giving the ſaid allowance to the offenders aforeſaid, which ſhall 
be afterwards levied by preſentment of the grand jury on the body of the 
county in which ſuch offenders have been convicted, and they to be 
maintained till tranſportation, at the publick charge of the counties or ci- 
ties where ſuch offenders were convicted, and to have ſuch allowance as 
priſoners now have in the gaols of this kingdom. | | 

And the magiſtrates or officers who ſhall have ſuch offenders in their cuf- 
tody in order to tranſportation, are impowered to contract with any per 
lon for ſuch tranſportation, and after ſuch contract made, ſuch offenders 
ſhall be transferred by the ſaid magiſtrate or officer to ſuch perfons and their 


aſſigns to be by them tranſported, they entering into a recognizance of fifty 
pounds, the condition of which ſhall be that ſuch offenders ſhall be tranſ- 


ported. | 


The ſheriffs who ſhall have ſuch order of tranſmittal directed to them, 
ſhall at the next aſſizes or ſeſſions to be holden for ſuch county or city from 


whence ſuch offenders were tranſmitted, lodge with the clerk of the crown 


or peace of ſuch county or city, a certificate of his delivering * pri- 
oners 


Y the act 6 Geo. 1. cap. 12. ſedt. 1. Where any offenders ſhall be Fae Glogkd 
convicted of any crimes for which by law they are to be excluded. without bene- 
the benefit of clergy, and his majeſty, or the chief 1 of this king- ft of clergy. 
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ſoners to the magiſtrate or officer of fuch ſeaport, as the faid warrant of 
tranſmittal ſhalt direct. /. 2. 
For felonies If any perfor ſnall commit any grand or petit larceny, or feloniouf 
within clergy. ſteal or take away money, goods, or chattles from the perſon or the "Pre, 
| of any other, for which ſuch offender is intitled to the benefit of clergy 
it ſhall be lawful for the court before whom they were convicted, or ay 
court held at the ſame place with the like authority, if they think fit, in. 
ſtead of ordering ſuch offenders to be burnt in the hand or whipt, to or. 
der that ſuch offenders ſhall be ſent to ſuch ſeaport in manner aforeſaid 
that they may be tranſported as ſoon as conveniently may be to ſome of his 
majeſty's colonies in America for ſeven years. /. 3. 

And thar court before whom they were convicted, or any ſubſequent 
court held at the fame place with the like authority as the former, ſhall 
have power to transfer ſuch offenders by order of court to the uſe of any 
perſons, who ſhall contract in manner aforeſaid for the performance of 
fuch tranfportation, to them and their aſſigns for the term of ſeven years, 
to commence from the time of the offenders landing in America. 

Returniagfrom H any offenders fo ordered to be tranſported for ſeven years, or other 

tranſportation. time as aforeſaid, fhall return into any part of this kingdom before the end 
of their ſaid term, hę or ſhe ſhalt be liable to be puniſhed as any perſon 
attainted of felony without the benefit of clergy, and execution ſhall be 
awarded againſt ſuch offenders accordingly. /. 4. 


This act is continued by ſtat. 29 G. 2. cap. 8. ſect. 2. for twenty one years, 
from the end of that ſeffion of parkament, and to the end of the thm 
next ſeffion. b 


Being at large And by the 8 Geo. f. cap. g. ſect. 1. If any felons or vagabonds who 
— decor .ſhalf be ordered to be tranſported, purſuant to any of the ſtatutes now in 
tranſportation. force, ſhall afterwards break gaol, or be at large within any part of Jre- 
land, without fome lawfut caufe, before the expiration of the term for which 
felons or vagabonds ſhall be ordered to be tranfported, fuch perſons being 
thereof convicted ſhall fuffer death as in cafes of felony, without benefit of 
.clergy or of the ſtarute ꝙ Ana. cap. 6. | 
Such offenders may be tried for the faid offence in any county, and 
the clerk of the crown; and elerk of the peace Where fuch orders of trant- 
portation ſhall be made, ſhall at the requeft of the proſecutor, or any other 
in his majeſty's behalf, certify a brief abſtract containing the tenor of every 
indictment and conviction, and of the order for tranſportation, to his ma- 
jeſty's juſtices of the king's- bench, or rhe juſtices of aſlize, oper and iu 
miner, or gaol delivery, or the juſtices of the peace at their quarter-ſeſf- 
ons to be held for the county! of Dublin, and county of the city of Dublin, 
where ſuch man or woman ſhall: be indidted or preſented, not taking for 


the ſame above two ſhilings' and fix pence, which certificate fflall be 2 


ſufficient proof that ſuch perſon or perſons have been before convicted as 
a felon, or preſented as a vagabond reſpectively, and ordered tor be trarſ- 
ported; 1 2 fon e i 


Alſo, 
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Alſo, by the 12 Geo, I. cap. 8. ſecl. 1, It ſhall be lawful for the chief Contract (or- 
magiſtrate of the city or port-town in which any perſon ſhall be confined frtauon. 
oufly under ſentence of tranſportation, or in which any perſon ſhall be confined, 
houſe who ſhall obtain any pardon with condition or order for tranſportation un- 
der the hand of the lord lieutenant or chief governors, although the time 
limited by ſuch pardon, rule, or order be expired, and ſuch chief magi- 
ſtrate is required to contract with any perſons for the tranſportation of any 
of thoſe who ſhall be ſo confined in ſuch manner, and for ſuch term of 
years as by an act 6 Geo. 1. cap. 12. is directed, fo as the perſon con- 
tracting with ſuch chief magiſtrate do enter into ſuch recognizance as by Bond for tranſ- 
the ſaid act is appointed. | © -portation, 
It ſhall be lawful for the chief magiſtrate of ſuch city or port-town, by 
warrant to require the ſheriffs of ſuch city being a county of it ſelf, or of 
the county wherein fuch city or port-town ſhall lie, or their under-ſherifts, 
to pay unto the perſons who ſhall contract for the tranſportation of any 
ſuch perſon convicted of a capital felony, any ſum not exceeding forty 
ſhillings, and for every other perſon which ſhall be ordered to be tranſported, 
any ſum not exceeding twenty ſhillings, in which warrant ſhall be mentioned 
the name of the perſon to be tranſported, and the time or place where pre- 
ſented or convicted, and the offence of which he or ſhe was convicted. // 2. 
Every ſheriff to whom ſuch warrant ſhall be directed, ſhall without fee 
pay the ſum in ſuch warrant contained, taking a receipt from the. pe: 51 
ſo contracting, acknowledging the payment of ſuch ſums, and alio ac- 
knowledging that he hath received the bodies of the perſons to be tr 


ported. /. 3. | 


Upon producing of ſuch warrant, together with ſuch receipt, at any aſ- 
ſizes or general quarter- ſeſſions for the county where the perſons in ſuch 
warrant named were convicted or preſented, the grand jury are required 
to preſent the ſum contained in ſuch warrant, which ſhall be applotted and 
levied as other ſums raiſed at aſſizes and ſeſſions are uſually. levied and 
applotted, and ſhall be repaid to ſuch ſheriff as ſhall have diſburſed the 
ſame, or his executors or adminiftrators, or to the perſons by them ap- 
pointed to receive the ſame. /. 4. 210 9 da. 
If any perſon ſo to be tranſported ſhall refuſe to ſign and ſeal any articles. 
or indenture agreed upon between ſuch: chief magiſtrate of the city or port- 
town, and the perſon contracting for his or her tranſportation,” ſo as the 
perſon to be tranſported be not by any ſuch articles or indenture obliged 
to ſerve for any longer term than ſeven years, every ſuch perſon, if con- 
victed of a capital felony, ſhall be deprived of the benefit of clergy, and 
of this and the ſaid former act, or any other act or order by virtue where- 
of he or ſhe were to be tranſported, and ſhall be continued in, or be im- 
mediately tranſmitted to the gaol of the county Where he or ſhe was con- 
victed, and ſentence of death ſhall be pronounced againſt him or her in 
the next term in the king's bench, or at the next general quarter: ſeſſions 
in the county of Dublin, or county of the city of Dublin, or at the next 
general gaol delivery in ſuch other county where ſuch perſon was convict- 
ed, and execution awarded accordingly. . Kg.. 8 
And if any other perſon who ſhall be ordered to be tranſported. as aſore - 
ſaid, ſnall refuſe to ſign and ſeal ſuch agreement or indenture, every ſuch 
| 5 B perſon 
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perſon ſhall be thrice publickly whipt through ſuch city or port-town, and 
afterwards remain cloſe confined in gaol till he or ſhe be tranſported. 

If any perſon who ſhall be tranſported as a felon convicted of a capi. 
tal felony, ſhall at any time be found within this kingdom, not being li. 
cenſed thereunto by his majeſty under he privy ſeal, ſuch perſon ſhall ſuffer 
death as a felon without benefit of clergy, and may be tried in any coup. 

ty where he ſhall be apprehended. JF. 6. : 

If any perſons under ſentence of tranſportation ſhall be tranſmitted to 
any port-town within any county or county of a city, other than where 
ſuch ſentence or order was made, the chief magiſtrate of ſuch port-town 
ſhall receive and commit ſuch perſons to gaol, who ſhall be there mai: 
tained in ſuch manner as convict felons are maintained until they be tranſ. 

reed: /. 7. 

9 125 the cheriffs who ſhall deliver over ſuch perſons to be tranſported 
ſhall give ſecurity to the ſheriffs of ſuch counties, or to ſuch magiſtrate 
or other officer to whom ſuch offenders ſhall be delivered in order to tran. 
portation, to reimburſe all ſuch money as ſhall be diſburſed on account of 
perſons ſo tranſmitted, for their maintenance 1n gaol to the time of their 
being tranſported; which ſums ſhall be levied by preſentments of the 
grand jury on the body of the county where ſuch ſentence of tranſporta- 
tion was made, as the ſame is directed by the ſaid act 6 Geo. 1. cap. 12 
in caſe of felons ſo tranſmitted for tranſportation. 

The clerks of the crown and clerks of the peace ſhall make out, and 
ſign certificates of the names of every perſon remaining in the gaols of 
the ſeveral counties under any rule of tranſportation, made in every term 
and at every aſſizes or general gaol delivery, or quarter- ſeſſions of the peace, 
at which the ſaid clerk of the crown or peace reſpectively officiated, ſpe- 
cifying therein the particular offences for which ſuch perſons were reſpec- 
tively ordered to be tranſported. / 8. 

Which certificates ſhall within thirty days after the laſt day of every 
aſſizes, or gaol delivery, or quarter-ſeſſions, by the ſeveral clerks of the 
crown and peace reſpectively, be lodged in the hands of he lord mayor 
of the city of Dublin, where ſuch conviction or preſentment was in his ma- 

jeſty's court of king's bench, or in any county in the province of Leinfer, 
and in the hands of the mayor of Cork, the mayor of Waterford, and the 
mayor of Limerick, where ſuch conviction or preſentment was in any coun- 


ty in the province of Munſter, and in the hands of the mayor of Lon- 


donderry and the ſovereign of Belfaſt, where fuch conviction or preſent- 
ment was in any county in the province of U/fer, and in the hands of the 
mayor of Galway, and the provoſt of Sligo, where ſuch conviction or pre- 
ſentment'was in any county in-the province of Connaught. 
Which ſeveral chief magiſtrates of the ſaid cities and towns are required 
to cauſe liſts of the names of the perſons returned to them in ſuch cer- 


tificate to be poſted up in the Exchange, and other moſt public places of 
their ſaid reſpective cities and towns, together with the ſeveral rewards in- 


tended to be given for the tranſportation of the perſons whoſe names are 
contained in ſuch liſts, and likewiſe. to take care that ſuch liſts continue 
poſted as aforeſaid, until the perſons in ſuch liſts named be actually trant- 
ported, 74181 | 


If 
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If it ſhall appear to the court of king's bench, or to the juſtices of aſliſe 
or juſtices at the general quarter-ſeſſions of the peace reſpectively, that the 
clerk of the crown of the ſaid court of king's bench, or the clerk of the 
crown or clerk of the peace for the county for which ſuch aſſiſes or quarter. 
ſeſſions are held reſpectively, hath neglected to return ſuch certificate, the 
court of king's bench, and ſuch juſtices of aſſiſe and juſtices of the peace 
in ſuch quarter- ſeſſions reſpectively, are required to impoſe on every tuch 
clerk of the crown and clerk of the peace, for every ſuch neglect a fine not 
exceeding ten pounds, nor leſs than five pounds. /. g. 

Whenever his majeſty, or the lord lieutenant, or chief governors, ſhall 
be pleaſed to extend mercy to any perſon who ſhall be convicted of {lor y, 
or who ſhall receive ſentence of death for any felony, any order under (ne 
ſign manual or under the hand of the lord lieutenant or chief governors, di- 
recting the perſon ſo convicted or ſentenced to be tranſported, ſhall be as 
effectual as if a pardon for ſuch felony with condition of tranſportation had 
been paſſed under the great ſeal, and pleaded and allowed. , io. 

And ſuch order ſhall be a ſufficient warrant to all ſheriffs, gaolers, and 
others, for the delivery of the perſon in ſuch order named, to the ſheriff or 
gaoler of the place from whence ſuch felon is to be tranſported, or to the 
perſons contracting for the tranſportation of ſuch felon, ſo as ſuch order 
be alſo counter-ſ1gned by the judges or one of them before whom ſuch felon 
was tried ; which order after ſuch delivery of ſuch felon ſhall be lodged in 
the hands of the clerk of the crown or clerk of the peace where ſuch con- 
viction was had, together with a receipt from the perion to whom ſuch 
felon was delivered to be tranſported, to be kept among the records of the 
court. | 
Nothing herein contained ſhall extend to inflict death on any perſon who 
ſhall receive his majeſty's pardon upon condition of tranſportation for any 
limited time, or who ſhall be ordered by his majeſty, the lord lieutenant or 
chief governors to be tranſported for any limited time, fo as ſuch perſon be 
not found in this kingdom before the time in ſuch pardon or order limited 


be expired. /. II. 


This aft is continued by ft. 29 C. 2. c. 8. . 2. for twenty one years, 
from the end of that ſeſſion of parliament, and to the end of the then 


next ſeſſion. 
And alſo by 3 G. 2. c. 4. The grand juries at the ſeveral aſſiſes, or in the 


king's bench, or on any commiſſion of oyer and terminer, or at the general 


quarter-ſeſſions of the peace for the county of Dublin, or county of the city 
of Dublin, may preſent any ſum not exceeding fix pounds for the effectual 
tranſportation of each perſon ſo convicted or preſented, in which ſhall be in- 
cluded a ſum not exceeding twenty ſhillings for. tranſmittal of ſuch perſons 
lo to be tranſported. /. g. n | | 
Which ſums when preſented and levied, ſhall be paid by the treaſurers of 
the reſpective counties where ſuch perſons ſhall be convict or preſented for 
tranſportation to the ſheriffs of the reſpective counties. 8 l 
And the ſheriffs are directed upon ſuch preſentments being made forth- 
with, to tranſmit ſuch offenders to one of the ſeaport towns or cities, where, 


by the law now in force, they are obliged to ſend them, where there are any 
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ſhips ready to ſail to any of his majeſty's plantations in America, and to de 
liver over ſuch offenders to the chief magiſtrate of ſuch city or town, with 


the reſpective ſums prefented, after deduCting ſo much as is allowed in the 


preſentment for tranſmittal fees. | 
And the chief magiſtrate to whom ſuch offenders are delivered, is to de. 


liver over ſuch offenders, with the ſeveral ſums paid to him by the ſheriffs, to 
ſuch maſters of _ who contract for the tranſportation of ſuch offenders 
and the chief magiſtrate is required to give a receipt for the money ſo Paid, 
and for the offenders ſo delivered to him. | , 

Where the grand juries have a power of recommending convict felons t, 
mercy, and ſuch felons are burnt in the hand and diſmiſted, ſuch felons 
convict ſo recommended ſhall be either burned in the hand or tranſporteq 
to the plantations in the common manner, at the diſcretion of the court gr 


judge before whom fuch offender ſhall be convicted. / 6. 


This aft 1s alſo continued by the ſame act, 29 G. 2. c. 8. , 2. for twenty 
one years from the end of that ſeſſion of parhament, and to the end f 
the then next ſeſſion. 


And by the 17 G. 2, c. 4. If any maſters of ſhips who ſhall undertake to 
tranſport. felons or vagabonds who ſhall be ordered to be tranfported to any 
of his majeſty's plantations in America, ſhall fraudulently land in any part 
of this kingdom or of Europe, any ſuch felons or vagabonds undertaken by 
them to be tranſported, ſuch perſons fo landing ſuch felons or vagabonds, 
being thereof convicted upon indictment for the aforeſaid offence, ſhall ſuffer 
death as in caſes of felony without benefit of clergy. 

All perſons who ſhall contract purſuant to any of the acts for tran/porting 
felons, &c. for tranſporting felons or vagabonds, ſhall together with two fol- 
vent perſons enter into a bond of recognizance, to be depolited with the 
ſheriff or ſuch perſons with whom they ſhall contract, of the penalty of ten 

unds for every felon and vagabond ſo contracted for, conditioned to re- 
ceive ſuch felons or vagabonds from the perſons in whoſe cuſtody they then 
ſhall be, and to convey them on board ſome ſhip then bound immediately 
for ſome part of his majeſty's plantations beyond the ſeas, and to traniport 
and land them in ſome part of the ſaid plantations, unleſs prevented by the 
party's death, the caſualties of the ſea, or being taken by an enemy. 

Which bonds or recognizances ſhall be reſpectively delivered and diſpoſcd 
of in ſuch manner, and for ſuch purpoſes as is directed by an act 2 Ann. c. 12. 
concerning bonds and recognizances, directed by the ſaid act, to be entered 
into by perſons deſiring ſuch convict felons as are for that purpoſe mentioned 
to be delivered to them. | | 

The direns preſcribed by ſt. 2 Ann. c. 12. relative to the diſpoſal of ſuch 
bonds, are as follow, viz., hich bond ſhall be delivered to the clerk of the 
peace of the county whence ſuch priſoner was taken, within three months after 


"= date thereof, to the end the grand jury at the quarter-ſeſſions may inquire 


whether ſuch priſaner was tranſported according to the. tenor of the ſaid bond ; 
and M it be 1225 he was not, then the ſaid bond ſhall be immediately returned 
i140 the exchequer to be'phut in ſutt, and upon return of a certificate thereof from 
the governor or chief magiſtrate of” the place where ſuch perſon ts fo _— of 

_ uch 


7. . at tn Sills. 
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ſuch priſoners being landed beyond ſeas, the ſaid bond ſhall be delivered up to 
le cancelled, to the party producing ſuch certificate, without fee or reward. 


Traverſe, 


i FF\RATERSE took its name from the French de traverſe, which is Traverſe, 
no other than de tranſverſo in Latin, ſignifying, on the other fide ; whence. 

hecaule as the indictment on the one fide chargeth the party, ſo he on the 

other ſide cometh in to diſcharge himſelf. Lamb. 540. 

2. To traverſe an indictment then, is to take iſſue upon the chief matter Travel ſe, 
thereof; which is the ſame as if one ſhall ſay, 0 make cantradictian, or to deny Wat. 
the point of the indictment As in a preſentment againſt a perſon for a high 
way overflow ed with water, for default of ſcouring a ditch, which he, and 
they whoſe eſta te he hath in certain lands there, have uſed to ſcour or cleanſe; 
ſuch perſon may traverſe either the matter, to wit, that there is no highway 
there, or that the ditch is ſufficiently ſcoured ; or otherwiſe he may traverſe 
the cauſe, to wit, that he hath not that land, or that he and they whoſe 
eſtate he hath have not uſed to ſcour the ditch, Lamb. £41. 

3. And forafmuch as in the record of one traverſe, there is at once dif- Form of a 
covered, the ſtyle of the ſeſſions, the indictment, the proceſs to anſwer, the traverſe. 
traverſe itſelf, the verdict, and judgment thereupon, the proceſs of execu- 
tion, the yielding of the parties, and the aſſeſſment of their fines, fo that it 
alone may ſerve inſtead of all, it is judged requiſite to inſert the ſame as 


follows: 


— . ERETOFO RE, 0 wit, at the ſeſſions of the peace at - (Style of the 
| in the county aforeſaid, on the next before the feaſt of '-ions.) 

St. Matthew the apoſtle, in the —— year of the reign of — by 

the grace of God, of Great Britain, France, and Ireland, king, defender of the 

faith, and ſo forth, before J. P. and K. P. eſquires, and others their aſſociates, 

Juflices of our ſaid lord the king, aſſigned to keep the peace in the county afore- 

ſaid, as alſo to hear and determine divers felonies, treſpaſſes, and other miſde- 

meanors in the ſame county committed, by the oath of twelve jurors it is preſent- (The indict- 
ed, that J. L. of R. M. of and T. L. of with divers ment) 
others unknown, evil doers and diſturbers of the peace of our ſaid lord the king, 

in a wariike manner arrayed, joined, and aſſembled, on the day of — 
in the night of the ſame day, in the year aforeſaid, with force and arms, io wit, 


with ſwords, flaves, clubs, guns, and other arms, as well offenſive as defen- 


Ave, at — the cloſe of ene W. W. (called B.) unlawfully, riotouſiy, and 

routouſfly broke and entered, and eight waggon loads of hay, ta the value of —— 

then and there being, of the goods and chattels of the ſaid W. W. then and 

there unjuſtly and unlawfully tak and carried away, againſt the peace of our 

Jaid lord the king, and againſt the form of the ſtatute in that caſe made and 

Provided. WWhereupon it was commanded to the ſheriff, that he ſhould not omit, (proceſs to an- 
&c. but cauſe them to come to anſwer. And afterwards, to wit, on the Tueſday iwer.) 3 b 
aforeſaid next before the fFeaft of St. Matthew the apoſtle, in the year aforeſaid, n 
before the aforeſaid juſtices, came the aforeſaid J. L. R. M. and T. L. in their 


Proper perſons, and baving had the hearing of the indidment aforeſaid, Je 74 
rally 


* the peace of the king, and of the realm, any juſtice of the peace may, either 


Traverſe. 


rally ſay, that they are thereof not guilty, and of this they put themſelves up 
the country; and A. M. who for our lord the king in this behalf Proſecutes, in 
(Jury.) like manner, &c. Therefore let there come thereupon a jury before the ſuffice 
of our ſaid lord the king, aſſigned to keep the peace in the county aforeſaid 
and alſo to hear and determine, &c. at the ſeſſions of the peace at —— f. 

on the Tueſday next after the Epiphany of our lord then next to be hylg,y 

And who, &c. To recognize, &c. Becauſe as well, &c. The ſame day is given 

as well to the aforeſaid A. M. who proſecutes, &c. as to the aforeſaid |, I. 

R. M. and T. L. Sc. To which ſeſſions of the peace holden at W. aforeſaid 

in the county aforeſaid, on the aforeſaid day, &c. before and their aff; 

ciates, juſtices of our ſaid lord the king, aſſigned to keep the peace in the county 
aforeſaid, and alſo to hear and determine divers felomes, treſpaſſes, and 11; 
miſdemeanors in the ſame county committed, came as well the aforeſaid, A. M 
who proſecutes, &c. as the aforeſaid J. L. R. M. and T. L. in their Proper 
perſons. And the jurors aforeſaid, by the ſheriff of the county aforeſaid for thi, 
impanelled, and demanded, to wit, A. B. C. D. Sc. hkewiſe did come, wi; 
to ſay the truth concerning the premiſſes being tried and ſworn, ſay upon their 
oath, that the aforeſaid J. L. R. M. and T. L. are guilty, and every of then 
1s guilty, of the treſpaſs, contempt, and riot aforeſaid, in the indiciment afin. 
ſaid above ſpecified, in manner and form as againſt them is above ſuppoſed 
(Jodgnine,) Therefore it is confidered by the court, that the aforeſaid J. L. R. M. and T. I. 
de taken to ſatisfy our lord the king of their fines, by occaſion of the treſpaſs, 

(Proceſs of Vntempt, and riot aforeſaid. Which J. L. R. M. and T. L. then and ther: 
pin pang ) preſent in court, prayed that they to a fine with our ſaid lord the king, by the 
occaſion aforeſaid, may be admitted; and thereof they put themſelves ſeveralh 

upon the mercy of our lord the king. And the fine of the ſame J. L. by the 
juſtices aforeſaid is aſſeſſed at 31. 6s. 8 d. and the fine of the ſameR.M. i, 
aſſeſſed at 208. and the fine of the ſame T. L. ts 5 at 51. of good and 
lawful money of Great Britain, zo the uſe and behvof of our ſaid lord the king. 


Lamb. 54.3. 
4. Every defendant indicted for a miſdemeanor, ſhould give full eight 


days notice of trial to the proſecutor, before the aſſizes, if the trial is to be 
there, if at the ſeſſions, it is uſual to give two or three days notice. Cr. 


Circ. 20, 48. 


9 


(Day given * 


Verdict.) 


ine aſſeſſed.) 


Notice of trial. 


Treaſon, 
Meaning of the 1. R E AS ON, according to lord Coke, is derived from ?rabir, io 
word treaſon, betray; and trabiſon, by contraction treaſon, is the betraying l. 


ſelf. 3 Inſt. 4. N | 
” Treaſon, generally ſpoken, is intended, not of petit treaſon, but of high 
treaſon only. 1 H. H. 316. | | | oh hs 
Powerofjuſti- 2. Notwithſtanding that treaſon and miſpriſion of treaſon are not within 


res of the peace the letter of the commiſſion of the peace, yet inaſmuch. as they are againſt 


upon his own knowledge, or the complaint of others, cauſe any perſon K 


» 


—— —ẽ— - 
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de apprehended for any ſuch offence, And ſuch juſtice may take the exami- 
nation of the perſon ſo apprehended, and the information of all thoſe who 
ive any material evidence againſt him, and put the fame in writing ; 
and alſo bind over ſuch who are able to give any ſuch evidence, to the king's 
bench, or gaol delivery, and certify his proceedings to ſuch court. 2 Hau. 
39- Hat P7108. 1.2. 2794- 
And having committed the offender (for he is by no means bailable Bait. 
by juſtices of the peace, 3 Ed. 1. c. 15. 2 Haw. gg.) it may be adviſeable 
for mY ſend an account immediately, of all the particulars, to a ſecre- 
tary of ſtate. | 
I By the ſtatute of the 25 Ed. 3. ft. 5. c. 2. (which lord Hale calls a Treaſon by the 
ſacred act; and lord Coke an excellent act, and the king who made it a bleſſed 25 Ed. 3. 
king, and the parliament a F leſſed parliament ;) All treaſons which had been 
uncertain before, were ſettled. Which act, by the 1 Mar. /ef. 1. c. 1. is 
reinforced, and again made the only ſtandard of treaſon ; and all ſtatutes, 
between the ſaid ſtatutes of the 25 Ed. 3. and 1 Mar. which made any of- 
fences high or petit treaſon, or miſpriſion of treaſon, are abrogated; ſo that 
no offence is at this day to be eſteemed high treaſon, unleſs it be either de- 
clared to be ſuch by the ſaid ſtatute of the 25 Ed. 3. or made ſuch by ſome 
ſtatute ſince the x Mar. 
And therefore I ſhall firſt conſider ſuch offences as are high treaſon within 
the ſaid ſtatute of the 25 Ed. 3. and then ſuch as are made treaſon by ſtatutes 
ſubſequent to the ſaid ſtatute of the 1 Mar. | 
The words of the ſtatute of the 25 Ed. 3. as to this matter, are as fol- 
low : 
Whereas divers opinions have been before this time, in what caſe treaſon ſball 
be laid, and in what not ; the king, at the requeſt of the lords and commons, 
hath made a declaration in the manner as hereafter followeth; that is to ſay, 
When a man doth compaſs or imagine the death of our lord the king, or of our 
lady his queen, or of their eldeſt ſon and heir ; or if a man do violate the king's 
companion (that is, his wife, 3 Inſt. 9.) or the king's eldeft daughter unmar- 
ried), or the wife of the king's eldeſt ſon and heir ; or if a man do levy war 
againſt our lord the king in his realm, or be adherent to the king's enemies in his 
realm, giving to them aid and comfort in the realm, or elſewhere, and thereof be 
probably (proveablement, proveably) attainted of open deed, by the people of 
their condition. And if a man counterfeit the king's great or privy ſeal, or his 
money ; and if a man bring falſe money into the realm, counterfeit to the money 
of England, knowing the money to be falſe ; and if a man ſlay the chancellor, 
treaſurer, or the king's juſtices of the one bench or the other, Juſtices in eyre, or 
Juſtices of afſize, and all other juſtices aſſigned to hear aud determine, being in 
their places, doing their offices. 
And by the ſtatute of the 1 Mar. /ef. 1. c. r. (which lord Hale calls ano- 
ther excellent law) No ac, deed, or offence being by act of parliament made 5 
treaſon, by words, writing, ciphering, deeds, or otherwiſe whatſoever, ſhall be 
adjudged to be treaſon, but only ſuch as be declared by the ſaid ftatute of the 
25 Ed. 3. And this (he fays) at one blow laid flat all the numerous treaſons, 
at any time enacted ſince the 25 Ed. 3. 1 H. H. 308. | 


8 deed] Lord Coke (3 Inſt. 14, 140.) ſeems to be of opinion, upon 
C lal 


act of the 25 Ed. 3. that bare words are not a ſufficient over? act, or 
open 
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open deed, whereby to convict a perſon of treaſon ; but that they are miſpri. 
hon of treaſon only. So alſo lord Hale (1 H. H. 111, 118. and el{ey}y,. 
throughout) ſeemeth to think, that words, unleſs put into writing, are nl 
regularly an overt act. But Mr. Hawkins (1 Haw. 39.) argues the con- 
trary, and amongſt other reaſons for his opinion, he obſerves, that to charge 
a man with ſpeaking treaſon is unqueſtionably actionable, which could not be 
if no words could amount to treaſon : alſo, that as in caſe of felony, he wh; 
by command or perſuaſion induceth another to commit felony, is an accellary 
in felony, ſo he who does the fame in treaſon, is a principal traitor (there he. 
ing no acczflaries in treaſon, but all being principals) ; and yet ſuch perſon 
doth no act but by words. 

And it has been the conſtant practice, ever ſince the revolution at leaſt, 
where a perſon by treaſonable diſcourſes hath manifeſted a deſign to murder 
or depoſe the king, to convict him upon ſuch evidence. And in Lowit'; 
caſe, Holt Ch. J. declared, that expreſs words were not neceſſary to convid 
a man of high treaſon , but if from the tenor of his diſcourſe the jury is fa 
tisfied he was engaged in a deſign againſt the king's life, this is ſufficient to 
eonvict the priſoner. Read Treal. 146. 

5. Offences made treaſon ſince the 1 Mar. are as follows: 

(1) With regard to the pretender By the 6 Ann. c. J. It any perſon 
ſhall by writing or printing affirm, that the pretender hath any right 
to the crown, or any other perſon otherwiſe than according to act of 
parliament, he ſhall be guilty of high treaſon, And if any perſon ſhall by 
preaching, teaching, or adviſed ſpeaking affirm the fame, he ſhall incur a 
præmunire. 

But no perſon ſhall be proſecuted for words, unleſs oath be made thereof 
before a juſtice in three days; and the proſecution be within three months; 
and the conviction on the oath of two witneſſes. 

And by the 2 G. 1. c. 4. The pretender and all his adherents and abet- 


tors ſhall ſtand convicted and attainted of high treaſon, and ſuffer pains of 
death, and incur all forfeitures as traitors convicted and attainted of high 


treaſon. | 
If any ſubjects of Ireland ſhall hold any intelligence or correſpondence 


in perſon, or by letters, meſſages, or otherwiſe, with the pretender, or with 


any perſon employed by him, knowing ſuch perſons to be ſo employed, or 
ſhall remit or pay any money for the uſe or ſervice of the ſaid pretender, 


knowing ſuch money to be for ſuch uſe or ſervice ; ſuch perſons ſo offend- 


ing, being lawfully convicted, ſhalll be adjudged guilty of high treaſon, 


and ſhall ſuffer and forfeit as in cafes of high treaſon. 1 
Alſo by the 19G. 2. c. 1. If any ſubjects of Ireland, ſhall within this 


realm or without, hold any correſpondence in perſon or by letters, meſ- 
ſages, or otherwiſe, with the eldeſt ſon, or other ſon or ſons of the pre- 


tender, or with any perſon employed by any of them, knowing ſuch per- 


ſons to be ſo employed, or ſhall remit or pay any money, or receive al 
money with intent to remit or pay the ſame, for the uſe or ſervice of any 
of them, knowing ſuch money to be for ſuch uſe or ſervice, ſuch perſons 
ſo offending, being convicted, ſhall be adjudged to be guilty of high tres 
ſon, and ſhall ſuffer and forfeit as in caſes of high treaſon. 

(2) Offences in relation to the coin, -are made treaſon by many ſtatutes; 


; hi , ; 0 1 | 
W ich are treated of in title Coin. (2) Alb 


. 
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Alſo there are many offences made treaſon, with regard to the pon: 

Pu juriſdiction ; which are treated of under title Popery. popiſh 

14. In high treaſon, as hath been ſaid before, there are no acceſſaries, but 
all are principals; and therefore whatſoever act or conſent will make a man 
acceſſary to a felony before the act done, the ſame will make him a principal 
in caſe of high treaſon. 3 Inſt. 9. 21. 8 

15. The judgment for high treaſon (not relating to the coin) is, That he 7 algment 
ſhall be carried back to the place from whence he came, and from thence to 
be drawn to the place of execution, and be there hanged by the neck, and cut 
down alive, and that his entrails be taken out, and burnt before his face, and 
his head cut off, and his body divided into four quarters, and his head and 
quarters diſpoſed of at the king's pleaſure. 2. Haw. 443. 

The judgment of a woman for high treaſon, is to be drawn and burnt, 

Inft. 211. 
f T In the ſaid judgment is implied forfeiture of lands and goods to the porfeiture 
king, loſs of dower, and corruption of blood. 3 Iuſt. 211. 


Petit treaſon. 


1. Moreover, there is another manner of treaſon, when a ſervant ſlayeth his Petit treaſon, 
maſter, or a wife her huſband , or when a man ſecular or religious ſlayeth his what, 


prelate, to whom he oweth faith and obedience. 25 Ed. 3. ſt. 5. c. 2. 
High treaſon is againſt the king, petit treaſon againſt the ſubjects. 


3 Inſt. 20. 


2. No perſon ſhall be convicted of petit treaſon, but on the oath of two Two witneſs 


witneſſes, or confeſſion. En. ft. 1 Ed. 6. c. 12. / 22. 
2. The judgment againſt a man for petit treaſon is, that he ſhall be Judgment, 


drawn to the place of execution, and there hanged by the neck till he be dead: 
The judgment againſt a woman is, that ſhe ſhall be drawn to the place of 


execution, and there burnt. 2 Haw. 444. 
. The conſequence of attainder, is, forfeiture of lands (to the lord of Forfeiture 


4 
the fee), and of goods; loſs of dower ; and corruption of blood. 2 Haw. 


c. 49. 


5. 
there may be acceſſaries both before and after. 3 Inf. 21. 


And acceſſaries before the fact are ouſted of clergy, by ſeveral ſtatutes; but 
acceſſaries after the fact have their clergy in all caſes of petit treaſon, for no 
ſtatute takes it from them. 2 H. H. 342. 


Miſpriſion of treaſon. 


1. Miſpriſion cometh of the French word meſpris, which properly ſignifi- Miſpriſior, 
eth neglect or contempt : And miſpriſion of treaſon, in legal underſtanding, What. 
ſignifieth, when one knoweth of any treaſon, though no party or conſenter 

to it, yet conceals it, and doth not reveal it in convenient time. 3 Inſt. 36. 

1 H. H. 35 i. e 


Although there can be no acceſſaries in high treaſon, yet in petit treaſon Acceſſury.  * 


75 1 Treaſon, 


Judgment. 2 The judgment of miſpriſion of treaſon is, to be impriſoned during life 
to forfeit all his goods for ever, and the profits of his lands during life 
3 Int. 36. ü 
Caution. l | 190 man therefore that knoweth a treaſon, ought with all ft 
3 oY oP. Mm | ; peed 
to reveal it to the king, his privy council, or other magiſtrate, H. pj 
I27. 
Miſpriſon of 4 But it ſeemeth that miſpriſion of petit treaſon is not ſubject to the judg. 


petit treaſn. ment of miſpriſion of high treaſon, but only is puniſhable by fine and impr.. 
ſonment, as in the caſe of miſpriſion of felony. 1 H. H. 375. 


Treaſure found. 


REASURE trove, or treaſure found, is, where any gold or fil 
ver, in coin, plate, or bullion, hath been of ancient time hiddey, 
whereſoever it be found, whereof no perſon can prove any property, it 
aoth belong to the king, or to ſome other by the king's grant, or preſcriptinn, 


3 Inſt. 132. g 


Gold or filver] For if it be of any other metal, it is no treaſure ; and if 
it be no treaſure, it belongs not to the king, for it muſt be 7rea/ure trove. 


3 Inſt. 1 32. 


Fhereſoever it be found] Whether it be of ancient time hidden in the 
ground, or in the roof or walls, or other part of a caſtle, houſe, building, 


ruins, or elſewhere, ſo as the owner cannot be known. 3 Inſt. 1 32. 


Treaſure trove 1. 
What. 


Belong to the xing] The reaſon whereof is a rule of the common law, that 
ſuch goods whereof no perſon can claim any property, belong to the king; as 
| wrecks, ſtrays, and the like. 3 Inſt. 132. | 
Taking treaſure 2, Larceny cannot be committed of ſuch things whereof no man hath any 
3 telo determinate properiy, though the things themſelves are capable of property, 
as of treaſure trove, or wreck till ſeized; though he that hath them in 
point of franchiſe, may have a ſpecial action againſt him that takes them. 
1 H. H. 510. c 
3. The puniſhment for concealment of treaſure trove, is by fine and im- 
priſonment. 3 Inſt. 133. | | 
The coroner 4. And it belongeth to the coroner to enquire thereof. 3 nfl. 133. 
e ans Concerning which it is enacted by the 4 Ed. 1. ſt. 2. that à coroner being 
certified by the king's bailiffs, or other honeſt men of the country, ſhall go to the 
places where treaſure is ſaid to be found. And it is further enacted in the 
| ſame ſtatute, that he coroner ought to inquire of treaſure that is found, who 
were the finders, and likewiſe who is ſuſpected thereof ; and that may be well - 
perceived, where one liveth riotouſiy, haunting taverns, and hath done ſo of 
long time; hereupon he may be attached for this ſuſpicion, by 4, or 6, or wore 
pledges, if he may be found. 
Alſo the theriff..» 5. Alſo it ſeems to be agreed, that all ſeizures of treaſure trove, belonging 
in his torn. to the king, may be inquired of in the ſheriff's torn : But it ſeems queſtion- 


able, whether a preſcription in a court leet to inquire of ſuch ſeizure * 
| | es” 


But finable. | 


Trealute found. 


ing to the lord of it, being a ſubject, be good or not, ſince it is againſt the 
eneral rule of the Jaw, for the leet to take cognizance af treſpaſſes done to 
the private damage of the lord, becauſe that would make him his own judge. 


2 Haw. 67. 


Treaſurer, 


Y the act 33 C. 2. c. 13. As often as any vacancy ſhall happen by 
the death, miſbehaviour, or reſignation of any county-treaſurer in this 
kingdom, the juſtices of the peace for ſuch county, at the general quarter 
ſetior.s which ſhall be held for ſuch county next after ſuch vacancy, on the 
firſt day of ſuch quarter ſeſſions, ſhall appoint a proper perſon to ſerve as 
treaſurer of ſuch county, who ſhall before the next going. judges of aſlize 
for ſaid county, enter into a recognizance in the ſum of one thouſand pounds, 
and procure two ſufficient ſureties, who ſhall enter into a recognizance in the 
ſum of five hundred pounds each, 

The condition ob which recognizance to be, that ſuch treaſurer ſhall, at 
every allizes, unleſs prevented by ſickneſs, or unavoidable neceſſity, juſtly 
account upon oath, in the uſual manner, for ſuch public money belonging 
to ſuch county, as he ſhall have received or paid ſince the foregoing aſſizes; 
and that ſuch treaſurer, his heirs, Sc. ſhall upon the death, Sc. of ſuch 
treaſurer, pay and hand over ſuch balance of money as ſhall appear to be 
due by ſuch treaſurer ; and alſo all the books, papers, and records of ſaid 
county, to his ſucceſſor in faid office, when appointed as aforeſaid, which re- 
cognizances ſhall remain in the hands of the clerk of the crown, to be kept 
among the records of ſuch county. 


No perſon being treaſurer of any county, ſhall, during his continuance in 


faid office, be capable of being clerk of the crown of the ſaid county, or 
exerciſe the office of juſtice of the peace, or be on a grand jury for ſuch 
county, for which he 1s a treaſurer. 

When any perſons intitled to receive public money, ſhall apply to the 
treaſurers, the ſaid treaſurers ſhall, without K+ pay to ſuch perſons the 


whole of what he and they ſhall be intitled to receive, without any deducti- 


on whatſoever ; and if he ſhall refuſe to do ſo, upon complaint made thereof 
upon oath before the next going judge of aſſize, ſuch judge ſhall lay a fine 
upon ſuch treaſurer fo refuſing, not exceeding ten pounds, 
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J. Impotent beggars. 

II. Strong beggars. 

II. Incorrigible rogues. 

IV. Stroling vagabonds and 1dlers. 
V. Penalty for not apprebending. 
VI. Penalty for hdging vagrants. 
VII. Refcuing vagrants. 

VIII. Search for vagrants. 

IX. Tranſporting vagrants. 

X. Diſcharging vagrants. | 
XI. Beggars and vagrants in Dublin, 


I. Impotent beggars. 


- 


1.JD the act 33 Hen. 8. J. I. c. 15. The juſtices of the peace of 
all the ſhires, and all other juſtices of peace, mayors, ſheriffs, bai- 
liffs, and officers of every city, borough, or Fanckiles, within the limits 
of their authority, ſhall divide themſelves within the ſaid ſhires, Sc. where- 
of they be juſtices or officers; and ſhall make diligent ſearch and inquiry of 
all aged and poor and impotent perſons, which of neceſſity be compelled 
to live by alms within the limits of their divifion ; and upon ſuch ſearch 
the ſaid juſtices, mayors, ſheriffs, bailiffs, and other officers, every of them 
within their limits whereunto they be divided, ſhall have. authority to en- 
able to beg within fuch city, town, pariſh, or other limits, as they ſhall 
appoint, ſuch of the ſaid impotent perſons which they ſhall think moſt con- 
venient within the limits of their diviſion, to live of the charity and alms 
of the people, and to give in commandment to every ſuch aged and impo- 
tent beggar, by them enabled, that none of them ſhall beg without the limits 
to them ſo appointed, and ſhall alſo regiſter the names of every ſuch im- 
potent beggar by them appointed, in a bill of roll indented, the one part 
thereof to remain with themſelves, and the other part to be certified before 
the juſtices of peace at the next ſeſſions to be holden within the ſaid ſhires, 
cities, towns, or franchiſes, to remain under the keeping of the cuſtas rotu- 
torum. . 2. 
And the faid juſtices, mayors, bailiffs, and other officers, as they be di- 
vided, ſhall have authority to make ſeals to be engraved with the names 
of the places within the which they ſhall appoint and limit every ſuch im- 


potent perſon to beg, and commit the ſaid ſeals to the cuſtody of ſuch as | 


they ſhall think convenient; and ſhall make and deliver to every ſuch im- 
potent perſon by them enabled to beg, a letter containing the name of ſuch 
impotent perſon, and witnefling that he is authorized to beg, and the limits 
within which he is appointed to beg, the ſame letter to be ſealed with ſuch 


of the faid ſeals as ſhall be engraved with the names of the limit * 
; U 1 


Uagrants. 


ſuch impotent perſon ſhall be appointed to beg in, and to be ſubſcribed 
with the name of one of the ſaid 4 or officers aboveſaid. 

If any ſuch impotent perſon, ſo authorized to beg, do beg in any other 

lace than within ſuch limits that he ſhall be aſſigned unto, the juſtices 

and all other the king's officers ſhall by their diſcretions puniſh all ſuch 
perſons by impriſonment in the ſtocks, by the ſpace of two days and two 
nights, giving them but only bread and water, and after that cauſe 
every ſuch impotent perſon to be ſworn to return again without delay 
to the town, pariſh, or franchiſes, where they be authorized to beg in. 

2. No ſuch impotent perſon ſhall beg within any part of this realm, 
except he be authorized by writing under ſeal as is above faid ; and if any 
ſuch impotent perſon be vagrant and go a begging, having no ſuch letter 
under ſeal as 1s above ſpecified, the conſtables, and all other inhabitants 
within ſuch town or pariſh where ſuch perſon ſhall beg, ſhall cauſe every 
ſuch beggar to be taken and brought to the next juſtice of peace or high 
conſtable of the hundred. / 3. 

And the faid juſtice or high conſtable ſhall command the ſaid conſtables. 
and other inhabitants which ſhall bring before him any ſuch beggar, that 
they ſhall ſtrip him naked from the middle upward, and cauſe him to be 
whipped within the town where he was taken, or within ſome other town 
where the juſtice or high conſtable ſhall appoint, if it ſhall ſeem to the 
diſcretion of the ſaid juſtice or high conſtable that it be convenient ſo. to 
puniſh ſuch beggar to him brought, and if not, then to command ſuch beg- 
gar to be ſet in the ſtocks in the town or pariſh where he was taken, three 


days and three nights, there to have only bread and water; and thereupon 


the ſaid juſtice or high conſtable ſhall limit to him a place to beg in, and 
give to him a letter under ſeal in form above remembered, and ſwear him 


to depart and repair thither immediately after his puniſhment. 

3. Every letter to be made by the authority of this act, whereby any 
impotent beggar ſhall be authorized and aſſigned to beg, ſhall be made in 
this form enſuing. J 12. 


Kanc. ſſ. ꝙ Memorand' that A. B. of Dale for reaſonable confiderations 


is licenced to beg within the hundred of P. K. and L. iu the ſaid county. 
Given under the ſeal of that limit. Tali die & anno. 


4. And every. ſuch letter that ſhall be made and delivered to ſuch beg- 
2 or vagabond, after he hath been whipped by authority of this act, ſhall 


made in this wiſe following. / 13. 


Kent & J. S. whipped for a vagrant fRrrong beggar, at Da'2 in the ſaid ; 


county, . according to the law the 22d day of July in the 23d year of king 


Henry the eizhth, was aſſigned to paſs forthwith and directiy from thence to 
Sale in the county of Middleſex, where he ſaith he was born, or where he laſt 
dwelled by the time of three years, and he is limited to be there within 14 days - 


next enſuing at bis peril, or within ſuch number of days as to tum ſhall be 


limited by the diſcretion of the maker of the ſaid letter, in w1ne/s whereof 


the ſeal of the limit of the ſaid place of his puniſbmeni  bereunto is ſet. 


5. Every 
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5. Every ſuch letter ſhall be made at the equal colts of ſuch of the ad 
juſtices, mayors, ſheriffs, bailifts, and other othcers, within whole juriſdie. 
tions the ſaid beggar or vagabond ſhall be whipped or limited to beg 
and ſhall be ſubſcribed with the hand of one of the ſaid juſtices, mayors 
ſheriffs, bailifts, or other officers, in this form following. / 14. 4 


Per me A. B. unum juſticiariorum pacis, or majorem civitatis, or ballin, 
ville, or conſtabularium talis bundredi, or elſe in like form in Engl: 


II. Strong beggars. 
By the act 33 H. 8. . 1. c. 15. If any perſons able to labour, be taken 


in begging, or if any man or woman able to labour, having no land, 
maſter, nor uſing any lawful merchandiſe, craft, or myſtery, whereby he 
might get his living, be vagrant, and can give no reckoning how he doth 
lawfully get his living, it ſhall be lawful to the conſtables, and all other 
officers and ſubjects, to arreſt the ſaid vagabonds and idle perſons, and 
them bring to any of the juſtices of peace of the ſame ſhire or liberty, or 
elſe to the high conſtable of the hundred, Sc. within which ſuch perſons ſhall 
be taken; and if he be taken within any city or town-corporate, then to 
be brought before the mayor, ſheriffs, or bailiffs of ſuch town- corporate. 
FP + 
And every ſuch juſtice, Sc. by their diſcretions ſhall cauſe every ſuch 
idle perſon to be had to the next market-town, or other place where the 
ſaid juſtices and other officers, Sc. ſhall think moſt convenient, and there 
to be tied to the end of a cart naked, and be beaten with whips throughout 
the market-town or other place, till his body be bloody by whipping, and 
after ſuch whipping had, the perſon ſo puniſhed, by the diſcretion of the 
juſtice, Sc. ſhall be injoined upon his oath, to return without delay in the 
next and ſtrait way to the place where he was born, or where he laſt dwelled 
by the ſpace of three years, and there to put himſelf to labour. 
Every perſon ſo ordered, ſhall have a letter ſealed with the feal of the 
hundred, city, borough-town, or franchiſe wherein he ſhall be puniſhed, 
witneſſing that he hath been puniſhed according to this ſtatute, and con- 
taining the day and place of his puniſhment, and the place whereunto he 
is limited to go, and by what time he is limited to come thither, within 
which time he may lawfully beg by the way, ſhewing the ſame letter, and 
otherwiſe not; and if he do not accompliſh the order to him- appointed 
by the ſaid letter, there to be taken and whipped; and ſo as often as any de- 
fault ſhall be found in him, contrary to the order of this ſtatute, in every 
place to be taken and whipped, till he be repaired where he was born, or 
where he laſt dwelled by the ſpace of three years, and there labour for his 
living without begging, as long as he is able ſo to do. | 
If the perſon ſo whipped be an idle perſon, and no common beggar, + 
after ſuch whipping he ſhall be kept in the ſtocks, till he have fourd ſurety 
to go to ſervice or to labour, after the diſcretion of the ſaid juſtice, & 
if by the diſcretion of the ſame juſtice or other officer it be ſo thougit 
convenient; and the party ſo puniſhed be able to find ſurety, or elſe to be 
ordered and ſworn to repair to the place where he was born, or whe:© be 
laſt dwelled by the ſpace of three years, and to have like letter, aid e 


furt.“ 


Uagtants. 


further puniſhment if he offend, as is above appointed for the common 
ſtrong and able beggars ; and fo from time to time to be puniſhed till he 
labour, or otherwiſe get his living, according to the law. | 


LL. Incorrigible rogues. 


By the act 10 & II Car. 1. c. 4. For that many wilful people finding 
that they have children, have ſome hope to have relief from the pariſh 
wherein they dwell, and being able to labour, and thereby to relieve them- 
ſelves and their families, do nevertheleſs run away out of their pariſhes, 
and leave their families upon the pariſh ; all ſuch perſons ſo running away, 
ſhall be deemed to be incorrigible rogues, and endure the pains of incor- 
rigible rogues. /. 9. 

And if either ſuch man or woman being able to work, and ſhall threaten 
to run away, and leave their families as aforeſaid, the ſame being proved 
by two ſufficient witneſſes upon oath, before two juſtices of peace in 
the county where they dwell, or whither they run; the ſaid perſon ſo threat- 
ening, ſhall by the faid juſtices of peace be ſent to the houſes of correc- 
tion, unleſs he or ſhe can put in ſufficient ſureties for the diſcharge of 
the pariſh, there to be dealt with and detained as a ſturdy and wandering 
rogue, and to be delivered by the juſtices at any of their meetings, or at 
their quarter- ſeſſions, and not otherwiſe. 


IL. Strolling vagabonds and idlers. 


By the act 10 & 11 Car. 1. c. 4. / 8: (1) All perſons calling them- 
ſelves ſcholars, going about begging... | 

(2) All idle perſons going about, either begging, or uſing any ſubtle 
craft or unlawful games or plays, or feigning themſelves to have know- 


ledge in phyſiognomy, palmiſtry, or other like crafty ſcience, or pretend- 
ing that they can tell deſtinies, fortunes, or fuch other like fantaſtical 
imaginations. . 


(3) All perſons. that be, or utter themſelves to be proctors, procurers, 
patent-gatherers, or collectors for gaols, prifons or hoſpitals. 

(4) All fencers, bearwards, common players of interludes and minſtrels, 
wandering abroad. . | | 


(5) All juglers, and wandering perſons, and common labourers, able in 


body, and refuſing to work for ſuch reaſonable wages as is taxed and com- 


monly given in ſuch parts where ſuch perſons dwell, not having living 


otherwife to maintain themſelves. 2 
(6) All perſons delivered out of gaols that beg for their fees, or other- 
wiſe travel begging: | | 


(7) All fuch as ſhall wander abroad, pretending. loſs by fire or other- 


wiſe, 


(8) All ſuch as pretend themſelves: to be Egyptians, or wander in the i 


form or attire of counterfeit Egyptians: 


Shall be adjudged "rogues; vagabonds, and ſtardy beggars, and ſhall. 


ſuſtain ſuch puriſhments as are appointed by a ſtatute made in the three 
and thirtieth year of king Henry the eighth, c. 15. in this kingdom againſt 


vagabonds; 
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vagabonds ; or be otherwiſe dealt withal by fending them to the houſe of 
correction in the county where they ſhall be found, as to the juſtices of the 
peace of the ſaid county, or to any one of them, ſhall be thought fit. 

And by the 10 & 11 Car. 1. c. 16. If any perſon that hath no means 

of ability of his own, or ſufficient means of ſupport from his parents and 
kindred, ſhall walk up and down the country with their foſterers or kin. 
dred and retinue, or ſhall coſher, lodge, or ceſs themſelves, their follow- 
ers, their horſes, or their greyhounds upon the inhabitants; or ſhall exad 
meat or drink or money from them, or ſhall crave any helps in ſuch fort 
as the poor people dare not deny the ſame, for fear of ſome ſcandalous 
rhime or ſong to be made upon them, or ſome worſe inconvenience to be 
done them. | 

It ſhall be lawful for every juſtice of peace, and for the juſtices of afſize 
in their ſeveral circuits, to apprehend or cauſe to be apprehended all ſuch 
perſons, and them to bind to their allegiances, or to the good behaviour, 
and to commit the ſaid perſons to the common gaol of the county, until 
they ſhall find bonds by recognizance, with very good ſureties. 

Which juſtice ſhall return all ſuch bonds or recognizances fo taken, at the 
next general ſeſſions of the peace for the county where the ſame ſhall be 
taken, 

And all ſheriffs, bailiffs, conſtables, provoſts, marſhals, and other ſub- 
jects, are required to be aſſiſting to every juſtice-of the peace, and juſtices 

of aſſize, in the apprehending of the ſaid coſherers and wandering idlers, 
when they ſhall be required, upon pain of ſuch fines to be ſet upon them 
for their neglect, as upon conviction before the juſtices at their general 
ſeſſions of the peace, or before the juſtices of aſſize at their diſcretion, ſhall 
be ſet upon them for their default. 

Alſo by the 33 Hen. 8. G. 1. c. 15. Scholars of the univerſities that go 
about begging, not being authorized under the ſeal of the ſaid univerſities 
by the commiſſary, chancellor, or vice- chancellor of the ſame, and all ſhip- 
men, pretending loſſes of their ſhips and goods on the ſea, going about 
the country begging, without ſufficient authority witneſſing the ſame, ſhall 
be puniſhed and ordered in manner as 1s above rehearſed of ſtrong beg- 

. 5 
i And all proctors and pardoners, going about without ſufficient authority, 
and all other idle perſons going about in any country, or abiding in any 
city or town, ſome of them uſing divers crafty and unlawful games and 
plays, and ſome of them faining themſelves to have knowledge in phyſic, 
phyſiognomy, palmiſtry, and other crafty ſciences, ſhall, upon examina- 


tion before two juſtices of the peace, whereof the one ſhall be of the quorum, 


if he by proveable witneſs be found guilty of any ſuch deceits, be puniſhed 


'by whipping at two days together, after the manner before rehearſed. 


And if he eftſoons offend in any like offence, then to be ſcourged two 


days, and the third day to be put upon the pillory from nine of the clock 


till eleven before noon, and to have one of his ears cut off; and if he offend 


the third time, to have like puniſhment, with whipping, ſtanding on the 


pillory, and to have his other ear cut off. | 
Juſtices of the peace have like authority in every liberty and franchiſe 


within their ſhires, where they be juſtices of the peace, for the execution of 


©:1s act, as without. 
J. Penalty 
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V. Penalty for not apprebinding. 


By the ſaid ſtatute 33 Hen. 8. C. 1. c. 15, And that the juſtices of the 

ce ſhall have authority within the limits of their commiſſions, to inquire 
of all mayors, bailiffs, conſtables, and other officers and perſons that ſhall 
be negligent in executing of this act. /. 6. 

And if the conſtables and inhabitants where any ſuch impotent perſon 
or ſtrong beggar doth beg contrary to this ſtatute, be negligent, and take 
not every ſuch beggar, and order and puniſh every ſuch beggar as is 
above limited, the townſhip or pariſh where ſuch default ſhall be, ſhall 
forfeit for every ſuch impotent beggar that ſhall be ſuffered to beg 
within the ſaid townſhip or pariſh, not being taken, ordered, and puniſhed 
according to this ſtatute, 3s. 4.4. and for every ſtrong beggar 65s. 8 d. the 
one half of which forfeitures to be to the king, and the other half to him 
that will ſue for the ſame, before the juſtices in their general ſeſſions, within 
the ſhire or liberty where ſuch default ſhall happen. 

And all juſtices of peace ſhall have authority as well to hear and deter- 
mine every ſuch default by preſentment, as by ſuch information, and up- 
on every preſentment, and every ſuch information, to make proceſs by 
diſtreſs againſt the inhabitants of ſuch town and pariſh where any default 
ſhall be preſented, or ſuppoſed by ſuch information, by authority of which 
diſtreſs the ſheriff or other officer ſhall diſtrain the goods of ſuch one or 
two of the inhabitants, as he may have knowledge were moſt in default, 
in the execution of this act; and the ſaid diſtreſs retain, till they find 
ſurety to appear at the next ſeſſions limited in their ſaid diſtreſs. 

And in caſe. they appear, and confeſs the default, or elſe if they tra- 
verſe the preſentment, and it be tried againſt them by verdict, or deny 


the information, and it be- proved againſt them by ſufficient witneſs, the 


ſaid juſtices in their ſeſſions ſhall aſſeſs the fines after the rates aboveſaid, 
and make proceſs for the levying of the ſame, by diſtreſs of the inhabitants 
of ſuch, towns or pariſhes where ſuch default ſhall be tried or proved. 


And every ſuch fine, if it grow by preſentment, to be only to the king's 


uſe, and if by information, the moiety thereof to be to him that purſueth 
the information, and the other moiety to the king's uſe. ; 


And if any ſuch perſons diſtrained, appear not at the day and place 


contained in ſuch diſtreſs, then upon the return of the ſheriff or other 
officer that ſuch perſons were diſtrained, every ſuch perſon at the firſt di- 
ſtreſs ſhall Toſe 404. and at the ſecond 65.84, and fo to be doubled upon 
every diſtreſs in fuch caſes to be awarded, till appearance may be had by 
one of the inhabitants of ſuch town or pariſh to deny, traverſe, or confeſs 
the preſentment or information exhibited againſt ſuch town or pariſh, that 
upon trial or proof thereof the fines above limited may be aſſeſſed and 
levied of the inhabitants, as is above. r 
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let within the county, or fo many of them as they ſhalt think fit, which 
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VI. Penalty for lodging vagrants. 


By the ſame ſtatute 33 Hen 8. C. 1. c. 15. If any perſon. give harbour 
money, or lodging, to any beggars able to work, which order themſelye, 
contrary go this ſtatute, every ſuch perſon being ſufficiently proved or pte. 
ſented before any juſtice of peace, ſhall make ſuch fine to the king, as by 
the diſcretion of the juſtices at their general ſeſſions ſhall be aſſeſſed. 1.9 
Provided, that it be lawful to every perſon being bounden by reaſon gf. 
any foundation or ordinance to give or diſtribute any money in alms, and 
alſo to every perſon at common doles uſed at burials or obits, to give aud 
diſpoſe in alms, any any Bis perſons coming to ſuch. alms or doles, after 
like manner as they have been accuftomed to do before the making of this 
act, without any danger or Penalty of this ſtatute. J 17. | 

Provided, that it be lawful. to all maſters and governors of - hoſpitals to 
lodge and harbour any perſons of charity or alms, according to the foun. 
dation of ſuch hoſpitals, and to give money in alms, as they are bounden 
to do. : 


VII. Reſcuing wagrants. 


And moreover, by the ſame ſtatute: 33 Hen. 8. . I. c. 15. I any per. 
ſons diſturb or let the execution of this act, or make :reſcous againſt 
any perſon that ſhall endeavour for the due execution thereof, every ſuch 
perſon, for every offence, ſhall forfeit 1006. and have impriſonment at the 
king's will; the one half of which forfeit, if ſuch offence be committed 
in any city or town- corporate, to be to the mayor or other head officers, 
to the uſe of the commonalty of ſuch city or town-corporate. /. g. 

And if it be committed out of the city oritown corporate, the ſaid one 
half to be to the lord of the iſeet or Jawday where ſuch offerice ſhall be 
done, and the other half of every ſuch forfeit to he to the king; for the 
which forfeit of 57. recovery ſhall be had by action in any of the king's 
courts, in which ſuits the defendants ſhall not wage their law, nor have any 
efloign or protection allowed. 
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VIII. Search for vagrante.. 


By the act 10 & 11 Car. x. c. 4. The faid juſtices of peace of every 
equnty, or any two of them, twice in every year, and oftner if there be 
accaſion, ſhall aſſemble for the better execution of this ſtatute, and four 
or five days before their meeting, the ſaid juſtices ſhall by their warrant, 
command the conſtable of Ny Bar, town, pariſh, vi | Fray and ham- 


ſhall be aſſiſted with ſufficient men of the ſame places, to make a general 
privy ſeareh in one night, for the finding out and apprehending of rogues, 

vagabonds, wandering and idle perſons. /. 7. | 
And ſuch as they ſhall find and apprehend in the ſaid ſearch, ſhall be 
brought before the juſtices at their ſaid aſſembly, to be puniſhed accord- 
ing to a ſtatute made in the three and thirtieth year of king Henry ict 
eighth 


Uagtants. 
eighth againft vagabonds, or by their warrant to be ſent” unto the houſes 
of correction within the ſaid county appointed, there to be delivered unto 
the maſter, or to his deputy or aſſignee, to be ſet to labour. | 

At which times of meeting fo to be held by the juſtices,” the conſtables: 
of the ſaid baronies, pariſhes, towns, villages, and hamlets, ſhall'appear 
and there ſhall account upon oath in writing, what rogues, vagabonds,. 
and wandeting and diſorderly perſons they have apprehended, both in the 
ſearch, and alſo between ſuch aſſemblies, and how many have been by 

them puniſhed, or ſent unto the houſes of correction. | 
Which if the ſaid conſtables ſhall negle& to perform, as alſo to con- 
vey ſafely all ſuch rogues, with all other idle or diforderly perſons, at the 
charge of the conſtablewick as by the juſtices warrants, ſhall be ſent unto 
the houfes of correction in the ſame county, they ſhall forfeit ſuch further 
fines and penalties, as by the ſaid juſtices of peace ſhall be thought fit, not 


exceeding forty ſhillings for every offence. 
IX. Tranſporting vagrants. 


By the act 6 Ann. c. 11. All looſe, idle vagrants, and ſuch as pretend 
to be Iriſb gentlemen, and will not work, nor betake themſelves to any 
honeſt trade or livelihood, but wander about demanding victuals, and 
coſhering from houſe to houſe, and alſo looſe perſons of infamous lives and 
characters, ſhall, upon the preſentments of the grand juries at the aſſizes, 
and at the general quarter-ſeſſions of the peace of the reſpective counties 
where ſuch perſons Hetjuvht ; and upon the warrants from the juſtices of 
aſhze, or juſtices of the peace at their reſpective quarter-ſeſſions, be ſent to 
gaol, until they 'ſhall be ſent on board her majeſty's fleet, or to ſome of 
her majeſty's plantations in America, whither ſuch juſtices of the aſſize, and 
juſtices of the peace at their general quarter-ſeſſions, are authorized to ſend 
ſuch perſons, unleſs they give ſufficient ſecurity to be of the good beha- 
vwour::: 1. 


This clanſe is altered by |. 9. G. 2. c. 6. ſ. 3, as to the power given 10 
the” grand juries, at' the quarter-ſeſſions,, of making preſentments of 
vagrants; &c. and this att is continued by it. 29 G. 2. c. 8. for twenty 
one years, &c. 5 | 


By the act 9 G. 2. c. 6. It ſhall not be lawful for the grand jury at 
any general quarter ſeſſions of the peace to be held for any county, the 
county, of the cityi of Dublin and county of Dublin excepted, to make 
ſuch preſentments, as by „t. G Ann. c. 11. are allowed to be made; but all 


preſentments' made by ſuch grand juries, except as before excepted; and 
all orders and warrants grounded thereon, - ſhall be void. / 3. R 
- at the 


* 


It ſhall be lawful for every perſon preſented by any grand jury 
aſſiaes, to traverſe ſuch preſentment.; which traverſe ſhall be tried and de- 
termined, the ſame aflizes. in which ſuch preſentments are made, in caſe 
the perſons: ſo preſented are then in cuſtody in the gaol of the ſaid county, 
or at the next enſuing aſſizes, according to the direction of the judge be- 
fore whom ſuch preſentment ſhall be made. / 4. 
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And in the mean time ſuch perſon ſo preſented and traverſing, ſhall con. 
tinue in gaol, unleſs he or ſhe ſhall give ſufficient ſecurity by recognizance 
to be of good behaviour, before ſuch juſtices as ſhall be for that Purpoſe 
appointed, by order of the court where ſuch preſentment is made. 

And in caſe the perſons ſo preſented ſhall be at large at the time of ſuch 
preſentment, the court ſhall award proceſs to iſſue againſt them; and if 
they ſhall be apprehended upon ſuch proceſs, or by warrant from any ju. 
tice of the peace of the county where ſuch perſons ſhall be fo preſented 
ſuch perſons ſo apprehended, ſhall be committed to gaol till the next aſſizes 
unleſs ſuch perſons ſo taken ſhall give ſufficient ſecurity by recognizance 
to be of good behaviour, before ſuch juſtices of the peace as the court : 
the time of awarding proceſs againſt them ſhall appoint for that purpoſe 

And in caſe ſuch perſons ſo preſented and apprehended at the next 
aſlizes, ſhall. be found in gaol, and cannot then give ſufficient ſecurity to he 
of the good behaviour, or in caſe of a traverſe, ſuch traverſe ſhall be found 
againſt them, ſuch perſon or perſons ſhall be ſent on board his majeſty's 
fleet, or be tranſported to ſome of his majeſty's plantations in America. 


X. Diſcharging vagrants. 


By the act 2 G. 1. c. 17. The maſter and keeper of every houſe of 
correction or workhouſe, at every general quarter ſeſſions of the peace to 
be held for the county, city, or town, wherein ſuch houſe of correction 
or workhouſe is, ſhall deliver to the juſtices at the ſaid quarter ſeſſions, an 
exact calendar, or an account of the names of every perſon in his cuſtody, 
in writing, and ſigned by him, together with the time when, and for 
what, and by whom committed to him, to the end the juſtices may in 
open court enquire into the cauſe of ſuch commitment, and the condition 
and circumſtances of each perſon, and either continue or diſcharge them, 
as ſhall ſeem to the court moſt reaſonable. /. 22. 

And every maſter or keeper of ſuch houſe of correction or workhouſe, 
failing herein, ſhall for every ſuch neglect forfeit five pounds to ſuch per- 
ſons as ſhall be in his cuſtody, and not returned by him in calendar as 
aforeſaid, to be recovered before the next going juſtices of aſſize in a 


ſummary way, or at the next quarter ſeſſions in the county of Dublin, by 
civil bill. 


XI. Beggars and vagrants in Dublin. 
By the act 19 C. 2. c. 21. J 11. Every beadle or bell-hour of each pa- 


riſh within the city or ſuburbs of Dublin, or the liberties thereto adjoin- 
ing, and every conſtable within their reſpective diſtricts, and every inha- 


bitant in any of the pariſhes aforeſaid, calling to his or her aſſiſtance the 


beadle of the pariſh, or a conſtable, ſhall have authority to apprehend 
and bring before any one of the governors of the workhouſe, or any one 
of his majeſty's juſtices of the peace of the ſaid city, any ſturdy 
e or other idle vagabond, that ſuch beadle or bell-hour, con- 
ftable or inhabitant ſhall find, or be informed of, to be begging, ſtrolling, 

or 
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or frequenting any of the ſtreets or houſes within the ſaid city or ſuburbs, 
or the liberties thereunto adjoining. | 

And the ſaid governor or juſtice of the peace are impowered, by war- 
rant under his hand and ſeal, to commit the ſaid perſons who ſhall be ſo 
apprehended and brought before them to the workhouſe, there to be 
confined and kept to hard labour, if he ſhall think fit to direct by his 
faid warrant, until the next general court of aſſembly, where ſuch ſturdy 
beggars Or vagabonds ſhall be brought and examined by the ſaid governors. 

And if the faid governors at the next general court of aſſembly, not 
being leſs than fifteen in number, ſhall ſee ſufficient cauſe, they hall con- 
fine ſuch ſturdy beggars or vagabonds in the ſaid workhouſe, for any term 
not longer than four years, there to be kept to hard labour, or otherwiſe 
employed, as they ſhall order. 

And if any beadle, bell-hour, or conſtable, ſhall when called or ſent for 
by any inhabitant aforeſaid, neglect or refuſe to apprehend and bring be- 
fore one of the governors of the ſaid workhouſe, or one of his majeſty's 
juſtices of peace of the ſaid city, any ſturdy beggar, or other idle va- 
gabond that ſhall be found begging or ſtrolling in any of the ſtreets or 
houſes within the ſaid city or ſuburbs, or the liberties thereunto adjoining, 
ſuch beadle, bell hour, or conſtable ſhall for every ſuch offence forfeit to 
the governors of the workhouſe for the uſe of the ſaid houſe twenty ſhillings; 
to be recovered, in caſe of non-payment, by diſtreſs and ſale of the goods 
| of ſuch offenders, by warrant under the hands of the ſaid governors preſent 

at any ſuch general court of aſſembly, or any five of them. 

Which warrant they on complaint and proof made of ſuch neglect or re- 
fuſal, are required to grant; and in cafe ſuch beadle, bell-hour, or conſta- 
ble, ſhall not be able to pay the fine impoſed upon them, ſuch beadle, bell- 
hour, or conſtable, ſha]l be ſubject to like penalties, as are by this act im- 


poſed upon any beggars or vagrants. 


If any perſon ſhall be ſued for any thing done in purſuance of this act, 
the defendant may plead the general iſſue, Sc. and if a verdict ſhall paſs 


for the defendant, or judgment be given againſt the plaintiff upon demur- 


rer, or the plaintiff be nonſuit, or diſcontinues, the defendant ſhall have 


— 


double coſts. / 12. 
No writ of certiorari ſhall ſuperſede execution, or other proceedings upon 
any order made by the /aid court of aſſiſtants, in purſuance of this act, but 
execution and other proceedings ſhall be had thereupon, any ſuch writ or 
allowance thereof notwithſtanding: /. 13. | | 
By the act 23 G. 2. c. 11. / 10. Whereas ſeveral ſtrolling beggars and 
vagrants labouring under various diſorders, which render them not only of- 


fenſive to the ſight, but alſo dangerous to the health of many of the inha- 


bitants of the city of Dublin, do daily reſort to, and beg alms in the pub- 
lick ſtreets of the ſaid city, and the liberties adjacent, it ſhall be lawful for 
any member of the court of aſſiſtants, appointed by the governors of the 
workhouſe, by warrant under his hand and ſeal, to commit every ſuch beg- 
gar and vagrant as ſhall be found within the city of Dublin, or the liber- 
ties thereof, or within the ſeveral liberties of Saint Sepulchre's, Saint Patrick's, 


Chriſt-church, Thomas-court and Donore, to the ſaid workhouſe for thirty 


one days. 
And 


And if any three phyſicians or ſurgeons attending upon, or being ä 
nors of the ſaid nan ary of which his majeſty's ſtate. phyſician” * 
geon general to be always one, ſhall within the ſaid thirty one days certi 
under their hands and ſeals to the governors of the workhouſe, that ſuch 
beggars or vagrants labour under any incurable diſorder, or under any gif. 
order dangerous to the inhabitants of the ſaid city, it ſhall be lawful for 
the ſaid governors of the workhouſe, or any five of them, by warrant un. 
der their hands and ſeals, to confine ſuch beggars or vagrants, if curable, in 
any houſe appointed by the ſaid governors, or any five of them, within the 
ſaid city for that purpoſe, until they ſhall be cured of the diſorders they 
labour under, and ſuch as are incurable, for the ſpace of five years ner. 
after the date of ſuch warrant. 


Examination of a vagrant. 


Dublin. 12 HE examination of A. O. a rogue and vagabond, taken on 

oath before me — one of his majeſty's juſtices of the 
peace in and for the ſaid county, the day of —— in the year of the 
reign of | : 
Who on his oath ſaith, That he was born at ſand ſo trace out the 
hiſtory of his life, ſo far forth as to aſcertain his legal place of ſettlement.) 

A. O. 
Taken and figned the day and year above written, 3 
before me the aboveſaid 1 | his mark. 
\ J. . 


Warrant to the conſtable for whipping a vagrant. 


Dublin. To the conſtable of 


1 as A. O. a rogue. and vagabond, was this day found 
wandring and begging in the pariſh of in the ſaid county, not hav- 
ing obtained any legal ſettlement there, and was thereupon apprehended, and is 
now brought before me H .R : Clerk,. one of the juſtices of our 
lord the king aſſigned to keep the peace within the: ſaid county, that he may be 
puniſbed and dealt withal according to lau: Theſe are therefore to command 
you to ſtrip, or cauſe to be ftripped, . the ſaid A. O. naked from ibe middle up- 
wards, and to whip: him, or cauſe him to be publickly whipped, at the common 
whipping poſt in your ſaid pariſh;. and afterwards. to remove and convey the 
ſaid A. O. according to the direfttons of | tht: paſs . herewith* delivered to you! 
Given under my band and ſeat at in the ſaid: county, the —— 4ay 
of in the =—— 9er. 


Commitment 


Commitment of a vagrant to the houſe of correction. 


| To the conſtable of .- in the ſaid county, and to 
Dublin. 4 keeper of the houſe of correction at — hs "the fas 
county. | 


OR ASMUCH as A. O. a rogue and vagabond, was this day found wan- 
dring and begging in the pariſh of in the ſaid a, = having 
obtained any legal ſettlement there, and was thereupon apprehended, and is now 
brought before me R B——, clerk, one of the juſlices of our lord the 
king 4 2 keep the peace within the ſaid county, that he may be puniſhed 
and dealt withal according to law : Theſe are therefore to command you the 
ſaid conſtable, to carry the ſaid A. O. to the ſaid houſe of correction, and de- 
liver bim to the ſaid keeper thereof, together with this warrant : And I do 
hereby command you the ſaid keeper to receive the ſaid A. O. into your cuftatly 
in the ſaid houſe of correttion, and him there ſafely to keep until the next ge- 


you him then there, together with- this precept. Given under my hand and 


the feal at in the faid county, the day of - in the 
t. year of the reign of 
Warrant. 
AOR a warrant to ſearch. for ſtolen goods, ſte Starch 'War- 
T rant. | 

If a juſtice ſee a felony or other breach of the peace committed in his 
preſence, he may in his own perſon. apprehend the felon ; and ſo he may 
by word command any perſon to apprehend: him, and. ſuch command. is 

| a good warrant without writing: but if the ſame be done in his abſence, 
1 then he muſt iſſue his warrant in writing. H. H. 86. | 
8 Concerning which we will ſhew, | 
- I. For what cauſes it may be granted: | 
be II. What is to be done previous to the granting of it. 
0 LI. How. far it is gruntuble on, ſuſpicion. 
4 IV. 'The form of tt. 
2 | | 
yi I. For what cauſes it may be granted. 

There ſeems to be no doubt, but that a warrant may be lawfully granted 
by any juſtice, for treaſon, felony, or premupire, or any other offence againſt 
the peace: Alf it ſeems clear, that wherever a ſtatute gives to any one 
Juſtice a juriſdiction over any offence; or a power to require any perſon to do 

t a certain thing ordained by ſuch ſtatute, it impliedly gives a power to every 


neral quarter ſeſſions of the peace to be holden for the ſaid county : And have 


ſuch juſtice to make out a warrant to bring before him any perſon accuſed.of 
luck offence, or compellable to do the thing ordained by ſuch ſtatute ; for. 
It: 
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it cannot but be intended, that a ſtatute giving a perſon juriſdiction over an 
offence, doth mean alſo to give him the power incident to all courts, of com. 


pelling the party to come before him. 2 Haw. 84. 


But in caſes where the king is no party, or where no corporal puniſhment 
is appointed, as in caſes for ſervants wages, and the like, it ſeemeth that a 
ſummons is the more proper proceſs ; and for default of appearance the juſtice 
may proceed; and ſo indeed oftentimes it is directed by ſpecial ſtatutes, 


II. What is to be done previous to the granting of it. 


It is convenient, though not always neceſſary, that the party who de- 
mands the warrant be firſt examined on oath, touching the whole matter 
whereupon the warrant is demanded, and that examination put into wri- 
ting. 1 H. M 582. 2H. H. 111. | 

Or at leaſt it 1s ſafe to bind him over to give evidence ; leſt afterwards 
when the offender ſhall be apprehended, or ſhall ſurrender himſelf, the party 
that procured the warrant be gone. Dalt. c. 169. 


[ 


III. How far it is grantable on ſuſpicion. ; 


Lord Hale proves at large, contrary to the opinion of lord Coke (4 Inf 
177) that a juſtice hath power to iſſue a warrant to apprehend a perſon 
ſuſpected of felony, before he is indicted ; and that, though the original 
ſuſpicion be not in himſelf, but in the party that prays his warrant. 2 H. I 
IO7—TI1O. yy 

For the juſtices are judges of the reaſonableneſs of the ſuſpicion, and when 
they have examined the party accuſing, touching the reaſons of his ſuſpicion, 
if they. find the cauſes of ſuſpicion to be reaſonable, it is now become the 
juſtices ſuſpicion as well as theirs. 2 H. H. 80. | : 

And in another place ſpeaking of this opinion of lord Coke, he delivers 
himſelf ſeemingly with a kind of warmth not uſual to him: I think, ſays he, 


the law is not ſo, and the conſtant practice in all caſes hath obtained againſt | 


it, and it would be pernicious to the kingdom if it ſhould be as lord Cike 
delivers it: for malefactors would eſcape unexamined and undiſcovered, for 
a man may have a probable and ſtrong preſumption of the guilt of a perſon, 
whom yet he cannot poſſitively ſwear to be guilty. 1 H. H. 519. 

Mr. Hawkins likewiſe ſeems to be of the ſame opinion againſt lord Ce, 
but delivereth himſelf with his wonted caution and candour : It ſeems pro- 
bable, he ſays, that the practice of. juſtices of the peace in relation to this 
matter, is now become a law, and that a juſtice may juſtify the granting of 
a warrant for the arreſt of any perſon, upon ſtrong grounds of ſuſpicion, for 
a felony or other miſdemeanor, before any indictment hath been found againſt 


him ; yet inaſmuch as juſtices claim this power rather by connivance, than 


any expreſs warrant of law, and ſince the undue execution of it may prove ſo 
highly prejudicial to the reputation as well as the hberty of the party, a Juſtice 
cannot well be too tender in his proceedings of this kind, and ſeems to be 
puniſhable not only at the ſuit of the kirig, but alſo of the party grieved, if he 
grant any ſuch warrant groundleſly and maliciouſly, without ſuch a probainr 
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cauſe as might induce a candid and impartial man to ſuſpect the party to be 
guilty, 2 Haw. 85. b | 

But a general warrant, upon a complaint of a robbery, to apprehend a/! 
perſons ſuſpected, and to bring them before a juſtice, hath been ruled void; 
and falſe impriſonment lies againſt him that iſſues ſuch a warrant, 1 H N 
580. 2 H. H. 112. 
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IV. The form of it. 


1. Mr. Dalton ſays, the warrant is the better, if it bear date of the place 
where it was made. Dahl. c. 169. 

And lord Hale ſays, the place, though it muſt be alledged in pleading, 
need not be expreſſed in the warrant. 2 H. H. 111. 

And Mr. Hawkins ſays, It is ſafe, but perhaps not neceſſary, in the body 
of the warrant to ſhew the place where it was made; yet it ſeems neceſſary 
to ſet forth the county in the margin at leaſt, if it be not ſet forth in the 
body. 2 Haw. 85. | 

2. It may be directed to the ſheriff, bailiff, conſtable, or to any indiffer- 
ent perſon by name who is no officer; for the juſtice may authorize any one 
to be his officer, whom he pleaſes to make ſuch; yet it is moſt adviſable to 
direct it to the conſtable of the precinct wherein it is to be executed, for that 
no other conſtable, and a Fortiori no private perſon, is compellable to ſerve it. 
2 Haw. 85. Datt. c. 169. 2 H. H. 110. 

But in the caſe of an act of parliament, it is ſaid, that if the act directeth 
that a juſtice ſhall grant a warrant, and doth not ſay to whom it ſhall be di- 
rected, by conſequence of law it muſt be directed to the conſtable, and it 
cannot be directed to the ſheriff, unleſs ſuch power is given in the act. L. 
Raym. 1192. 2 Salk. 381. | | | 

3. The warrant may be ſtiled in divers manners: As 1. In the name of 
the king; and yet the teſte muſt be under the name of the juſtice that grants 
it out. Or, 2. It may be ſtiled and made only in the name of the juſtice. 
Or, 3. It may be made without any ſuch ſtile, and only under the teſte of the 
juſtice, or only ſubſcribed by him. As followeth : | 


In the king's majeſty's name. 


Dublin, EORGE the third, by the grace of God, of Great Britain, 
| France, and Ireland, king, defender of the faith, and ſo forth; 
To our ſheriff of the county of —— to the high conſtables of the hundred of 
—— in the ſame county, and to the petty conſtables of the town of 
in the ſame county, and to all and fingular our baihffs and miniſters in the ſame 
county, as well within liberties, as without, greeting : | 
Foraſmuch as A. I. of 
afigned to keep our peace within the ſaid county, and hath, &c. 
- (Concluding it in the juſtices name, as thus ;) Witneſs the ſaid J. P. at 
— the -—- day 0 | | | | 


Note, That whereſoever the warrant is made in the king's name, thete it 


ought to be directed to all miniſters, as well within liberties, as without, oa 
5 E that 


hath come before J. P. eſquire, one of our Juſtices * 


— — en HR * 
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Marrant. 


that the king is made a party: And ſo it may be done in all other warn 
eſpecially for felony, or for the peace or the good behaviour, becauſe it 
the ſervice of the king. Dall. c. 174. ö 


Or thus, in the name of the juſtice himſelf. 


Dublin. 
s the peace within the ſaid county; To the ſheriff of the ſaid county 


to the bailiff or conſtables of rhe hundred of within the ſaid county, 7 
the petty conſtables of the town of ; 


- within the ſaid hundred and county 
and 12 all ather the miniſters and officers of our ſaid lord the king within ;j, 
ſaid county, and to every of them, greeting: 


Foraſmuch as, & c. Given under my. hand and ſeal the — day of, &c 


Dalt. c. 174. 


4. Regularly, the warrant, eſpecially if it be for the peace or good be- 
haviour, or the like, where ſureties are to be found or required, ought t 
contain the ſpecial cauſe and matter, whereupon it is granted, to the intent 
that the party upon whom it is to be ſerved, may provide his ſureties ready 
and take them with him to the juſtice to be bound for him; but if the War. 
rant be for treaſon, murder, or felony, or other capital offence, cr for great 
conſpiracies, rebellious aſſemblies, or the like, it needs not contain ary 
ſpecial cauſe, but there the warrant of the juſtice may be to bring the party 
before him, to make anſwer to ſuch things or matters generally, as ſhall be 
objected againſt him on the king's behalf. Dall. c. 169. 2 Haw. 85, 2 U 


it | 
But Mr. Lambard ſays; every warrant made by a juſtice of the peace ought 


to comprehend. the ſpecial matter upon which it proceedeth; even as all the 


king's writs do bear their proper cauſe in their mouth with them: And as for 
the form that is commonly uſed, 4 anſwer to ſuch things as ſhall be objetted, 
and ſuch like, they were not fetched out of the old learned precedents, but 
lately brought in by.ſuch as either knew not, or cared not, what they vrt. 
Lamb. 87. | 

5. The warrant cught regularly to mention the næme of the party to be 
attached, at d muſt nat be left in generals, or with blenks to be filled up by 


the party afterwards. 2 H. 114. Dall. c. 169. 
6. Fhe warrant may iſſue to bring the party before the juſtice who granted 


the warrant. ſp:cially, and then the officer is bound to bring him before the 


ſame juſtice ; but if the warrant. be to bring him before any juſtice, then it is 
in the election of the officer to bring him before what juſtice of the county 
he thinks fit, and not in the election of the priſoner. 1 H. H. 582. 2 U. 
H. 112. | 1 | 
It ought to {et forth the year and day wherein it is made, that in an 
action brought upon an arreſt by virtue of it, it may appear to have been. 
prior to fuch arreſt ; and alſo, in caſe where a ſtatute directeth the proſe- 
cution to be within ſuch a time, that it may appear, that the proſecution 18 
commenced within ſuch time limited: Likewiſe, where a penalty is given to 
the poor of the pariſh where the offence ſhall be committed, or the like, i 


ought to ſpecify the place where the offence was committed. + b5, 
| | 8. Finally, 


P. e/quire, one of the juſtices of our lord the king, afſigned 15 berg 


Warrant, 771 
3. Finally, it ought to be under the hand and ſeal of the juſtice who makes 


it out. 2 Haw. 85. 


The execution of a warrant belongs to title Arreſt. 


Watch, 


ATCHING is properly intended of the night, and warding for watch and 
the day time. Dale. c. 104. ward. 

Watches are of three kinds: | | 

1. That which is appointed by the ſtatute of Vincheſter, c. 4. and is in- By the ſtatute 

forced by the 5 H. 4. c. 3. which is, That from Aſcenſion day, 4 Michael- „f Winchelter. 

mas, in every city 6 men ſhall keep watch at every gate, in every borough 12 

men, every town © or 4 according to the number of the inhabitants, and ſhall 

_ the * continually all night, from the ſun ſetting to the ſun riſing. 

12 Kd, 1. K. 4. C 4 | | 

This watch is to be ſet by the conſtable, and their power is this: F any 

ſtranger do paſs by them, he ſhall be arreſted until morning, and if no ſuſpi- 

cion be found, he ſhall go quiet; and if they find cauſe of ſuſpicion, they 

ſhall forthwith deliver him to the ſheriff, until be be acquitted in due 

manner. And if they will not obey the arreſt, they ſhall levy hue and cry 


upon them. 1d. 


Inhabitants] It hath been reſolved, that a ſtranger, who is not an inha- 
bitant, cannot hereby be compelled to keep watch 2 Haw. 80. 


Deliver him to the ſheriff} That is to the common gaol. 2 H. H. 96. ſy the con- 

2. But this watch only extends between A/cenfion day and Michaelmas , © | 
but there is another watch that may be kept by the conſtable ex officro, 
which may extend to other times; as by the 5 Ed. 3. c. 14. for night walk- 
ers, and perſons ſuſpicious by night or day. 2 H. H. gy. £2043 5 

And although a conſtable is not bound to any preciſe time for this kind 
of watch, nor puniſhable if he omit it, barely for the omiſſion, if he be 
ready upon occaſion to do his office when required in theſe caſes; yet It 1s 
in his power to hold ſuch watches, as often as he pleaſes, and it is conveni- 
eat and juſtifiable : and herein the watchmen are the miniſters and aſliſt- 
ants of the conſtable, and are under the ſame protection with him, and 
may act as he doth. 2 H. H. 97. 5 

Yea it is holden, that every private perſon may by the common law ar- 
reſt any ſuſpicious night walker, and detain him till he give a good ac- 
count of himſelf. 2 Haw. 80. „ | 1 
3. There is alſo another kind of watch, which is by authority of the juſ- By the juſtices. 
tices of the peace, which alſo may be held at other times than the above 
ſtatute of the 13 Ed, 1. appoints; and the watch thus appointed hath the 
ſame power as either of the former: and this ſeems to be within the power 
of any one juſtice, by the firſt aſſignment in the commiſſion; but the 
ſafer way, and more uſual is, by order of ſeſſions. Lamb. 126. 2 H. H. 
97. Dalt. c. 104. | 

| 5 E 2 4. It 
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watch, 
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Indemnity of 
watchmen. 


Punifhment for 


not watching, 


Match. 


4. It ſeems to be agreed, that every inhabitant is bound to keep watch i, 
his turn, or to find another. 2 Haw. 80. 

But they are not compellable to watch at the will of the conſtable, but 
only when their turn cometh; which was the antrent cuſtom at common 
law. Dalt. c. 104. 

And the watching and warding ought to be by men able of body ang 
ſufficiently weaponed. Dalt. c. 104. 

And therefore a woman required to watch, may procure one to watch for 
her. Comb. 243. 

5. If a watchman take any one for ſuſpicion; of felony, he may in- 
quire of his good name and fame, and: if he finds him to be of go 
name and fame, he may let him go, without being guilty of an eſeape. 
Dall. c. 159: 

And % A perde will not obey the arreſt of the watchman, they may 
levy hue and cry upon him, that he may be taken; or elſe they may juſt. 
fy to beat him, for that he reſiſteth the peace and juſtice of the realm 
and may alſo ſet him in the ſtocks for the fame until the morning. Dal. 
c. 104. 

te watchmen may deliver ſuch perſons to the conſtable, or may 
convey them to a juſtice, to be examined, and to be hound over or com- 
mitted, until they be acquitted. in due manner. Dalt. c. rog. 

6. A watchman hath a double protection of the law: x. As an aſſiſtant 
to the conſtable, when the conſtable is preſent or in the watch ; for ſo cyery 
man who is aſſiſting to the conſtable in the execution of his office, hath 
the ſame protection that the law gives the conſtable. 2. Purely as a watch- 
man ſet by order of law; and the law takes notice of his authority /u 
eo nomine, and therefore killing of a watehman in execution of his office, 
is murder. 2 H. H. 98. 3 Inſt. 52. 9 C. 66. 


And if a watchman be killed in endeavouring to apprehend a burglar, 


his executors ſhall be intitled to 40 J. reward. 5 Ann. c. 31. ,. 2. 
*. wy JO refuſe to watch in his turn, at the commandment of the 
conſtable, he may preſent the default at the aſſiges or ſeſſions, or may com- 


plain thereof to any juſtice of the peace, who may bind the offender tothe 
behaviour, and fo over to the next ſeſſions. Dalt. c. og. And there 


he may be indicted. 2 Haw: 80. | 
But here it is to be noted, that in Cro. EL 204. which Mr. Dalton 


cites for his authority in this matter, it is not faid, that the juſtice may 


bind him to the good behaviour, but only thus. that he 
may inflict puniſhment upon the refuſer. | 


7 
7 
{ 


Match. 


Warrant for keeping of Watch. 


Dublin. To the conſtable of the hundred of — in the ſaid 
county. 


T @ general quarter geſſons of the peace holden at ——— in and for 
be ſaid county, before us -—— efquires, juſtices of our lord the king, 
aſſigned 16 keep the peace with the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſos, and other miſdemeanors in the ſaid county 
(mmitted,. yon are hereby fequired forthwith: to iſſue your warrants to the ſe- 
veral petty conflables within your faid hundred, that they do cauſe watch to 


le kept by night, and ward by day, with able men, within and throughout 


their raſpecdtus conflablewticRs, from the —— day now next enſuing, 
unto the (day f then next following , and that they do apprehend, 
or cauſe to he apprehended, all rogues, vagabonds, and other wandring, idle, 
and diſorderly perſons, and carry them before ſome. of his majeſty's juſtices 


c the peace in and for the ſaid county, to be examined and further dealt 


withal according to law. Given under our hands and ſeals, the day and: 
year firſt above written. | 


Commitment of a perſon apprehended by the watch. 


0 To the conſtable o 
correction at 


HERE AS A. O. was. this day brought before me J. P. eſquire,, 
one of the juſtices of our lord the king, aſſigned to keep the peace 


within the ſaid county, the' ſaid A.. O baving been taken laſt night by the 
and charged with. wandring abroad at 
unſeaſonable times of the night, and alſo with other diſorderly behaviour, and 
not now giving a good account of himſelf before me : Theſe are to require you 
to convey the ſaid A. O. to the ſaid houſe of cor- 
rection at aforeſaid, and to deliver him to the keeper thereof, together 
with this warrant. And 1 do hereby require you the ſaid' keeper of the houſe 
z, correction aforeſaid; to receive the ſaid A. O. into your cuſtody. in the 
aid homnſe of correction, and him there ſafely to keep until the next general 
quarter-ſeſfions-of the peace to be bolden in and for the ſaid county, allowing 


watch ſet by the conſtable of 


the ſaid conflable of 


wnto him in the mean time ſuch maintenance as he ſhall deſerve by bis labour; 


aud have you him then there, together with this precept. Gruen under my. 


and and ſeal, at - in the ſaid county, the — day of — 
m the ——— year of the reign. of 


and. to the keeper of the houſe of 
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Indictment for not watching. 


C by HE jurors for our lord the king upon their oath preſent, that A. © of 
p — in the ſaid county, yeoman, on the ay of — 7 
year of the reign of — — and long before, and always aft 
unto the day of the taking of this inquiſition, was, and yet is, an inbabitan- 
of the town of —— aforeſatd, in the county aforeſaid, and that the aid 
A. O. then and there, to wit, on the ſaid day of + — in the 
year aforeſaid; at aforeſaid, in the county aforeſaid, was duly ſum 
moned in his turn to watch with the conflable of aforeſaid, in the 
night of the ſame day; nevertheleſs the ſaid A. O. his duty in that behalf 
not regarding, did not watch in the ſaid night of the ſame day, in the year 
aforeſaid, nor in any part of the ſaid night, with the ſaid conſtable at 
aforeſaid, in the county aforeſaid, but did then and there utterly refuſe ſo 10 dy, 
and wilfully and obſtinately therein did make default; in contempt of our ſaid 
lord the king, and of bis laws, and againſt the peace of our ſaid lord the king, 
his crown and dignity. 


Weights and meaſures, 


HE particular weights and meaſures of different forts of goods, may 
be ſeen under their reſpective titles: and what is treated of here, is 
touching weights and meaſures in general, 


I. Of the different kinds of weights and meaſures. 
II. Standard of weights and megſures to be kept in market 
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III. Mayors and other officers to ſeal and regulate meaſures. 


IV. Puniſhment of mayors and other. officers for omitting their 


I, Of the different kinds of weights and meaſures. 


1. Notwithſtanding the many ſtatutes which have enacted, that there 


all be but one weight and one meaſure, throughout the realm, there 


always have been, and ſtill are two kinds of weights uſed, and both war- 
rantable; the one by law, and the other by cuſtom ; but they are for ſe- 
vera] forts of wares or commodities : for there is roy weight and averdu- 
pors, Dalt. c. 112. 8 I 2 


2. Troy weight is by law; and thereby are weighed ſilk, gold, ſilver, 


pearl, and precious ſtones. And this hath to the pound 12 ounces. Dal! 
C. 114. 


3. Aver 


A A e —: =” A as 


A 


„ 
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Averdupois (which in French is as much as to ſay to have full weight) Averdupois 
is = cuſtom, yet confirmed by ſtatute ; and thereby are weighed all kind Weisbt. 
of grocery wares, drugs, butter, cheeſe, fleſh, wax, pitch, tar, tallow, 
wool, hemp, flax, iron, ſteel, lead, and all other commodities which bear 
the name of garble, and whereof iſſueth a refuſe or waſte ; and alſo bread,) 
and this hath to the pound 16 ounces; and 12 pounds over are allowed to 


every hundred. Dalt. c. 112, | 
4. And no leſs do the meaſures alſo differ in different places: Thus Mr. Divers mea- 


Dalton obſerves, that the buſhe] of corn in one place is greater than in ano. ſures. 
ther; and it ſeems, he ſays, that the cuſtom of the place is to be obſery- 
ed : yet he makes a query upon it, becauſe it. is contrary to the great 
charter, and diveis other ſtatutes ; and cuſtom or preſcription againſt a ſta- 


tute ſeemeth not gocd. Dalt. c. 112. 


II. Standard of weights and meaſures to be kept in market towns. 


In every city, borough and market town,. a common balance ſhall be, mg Le 


with common weights ſealed, and according to the ſtandard of the exche- towns at Which 
quer, upon the common coſts of ſuch city, borough, or market town, in all may weigh, 
the keeping of the mayor, or conſtable; on pain of 101. for ſuch city 
making default, borough 5 /. and market town 405. 

At which balance all the inhabitants may freely weigh without any- 
thing paying; taking nevertheleſs of foreigners, for every, draught within 
the weight of 401b. a farthing, and for every draught betwixt 40 Ib. and 
100 Ib. an halfpenny, and for every draught betwixt 100 /b. and 1000 1b. 
a penny, 7; 

Ard ina of the peace, mayors, bailiffs, and ſtewards of franchiſes 
may inquire of offenders againſt this ordinance, and do execution of them - 
that be found faulty. 8 H. 6. c. 5. II H. J. c. 4. 


II. Mayors and other officers to ſeal and regulate meaſures. 


By the act, 7 W. c. 24. In every county, town, city, liberty, franchiſe, . 
and market town, ſhall be kept at the proper coſts and. charges of each 
county, city, liberty, franchiſe, and market town reſpectively, in the cuſto- 
dy of the ſheriff of ſuch county, and of the mayor, bailiff, ſovereign, ſe- 
neſchal, or ſteward, of any liberty or manor, or other chief magiſtrate 
reſiding in ſuch city or market town, one barre], half barrel, buſhel, 
peck, and gallon which ſhall be firſt meaſured by the ſaid ſtandards in the 
exchequer, ard ſhall be ſeverally ſealed or marked on the brim, with the 
crown and letters of his majeſty's name, and with ſuch other mark as the 
lord high treaſurer, or the vice treaſurer, or deputies ſhall think fit; 

And ſuch meaſures in the cuſtody. of the ſaid ſheriffs, mayors, bailitfs, 
ſovereigns, ſeneſchals, or ſtewards, of any liberty or manor, or other head 
officers being meaſured or marked by the high treaſurer, or the vice treaſu- 
rer, or deputies, ſhall be the ſtandards. for ſuch county, city, liberty, or 


franchiſe or market town reſpectively. 


WMeights and meaſures. 
The ſaid ſheriffs, mayors, Sc. and other officers in whoſe cuſtody ſuch 
ſtandards are appointed to remain, ſhall have power to meaſure ang com. 


pare all ſuch barrels, half-barrels, buſhels, pecks, and gallons, as ſhall b. 
brought to them to be ineaſured or marked. 


Meaſures tobe And if they ſhall find the meaſure fo offered to be agreeable to th. 


Fee for the 


ſaid meaſures marked by the high treaſurer, &c. the ſaid ſheriffs, mayor 
Sc. or other chief officers, ſhall mark the meaſures ſo brought to F ay 
on the rim or edge of them, with the crown and letters of 12 majeſtys 
name, and alſo with a mark or brand to be appointed by each coun; 
city, Sc. and for the meaſuring and marking of each meaſure ſhall þ, 
paid by the perſons bringing the ſaid meaſures to be marked, fix Pence. 


Weights to be And by the 4 Ann. c. 14. There ſhall be alſo provided in every city and 


town that are counties of themſelves, at the charge of the ſaid cities and 
towns, and alſo in every county at the charge of the ſaid counties, a ſet of 
juſt weights made of braſs, and tried, ſized, and made equal with the 
weights aforeſaid remaining in her majeſty's court of exchequer, and hal! 
be ſealed by the officer in whoſe cuſtody the ſaid ſtandard weights do re. 
main, with the ſame ſeal wherewith the ſaid ſtandard weights are ſcaled 
which ſeveral weights ſhall remain in the cuſtody of the mayor in each city 
and town that are counties by themſelves to be the ſtandard weights, by 
which all the weights in the ſaid cities and towns are to be tried and regu. 
lated. 


IV. Puniſhment of mayors and other officers for omitting their duty. 


By the act 7 W. c. 24. If any perſon who hereby hath power to me- 
fure and mark any barrel or other meaſure brought to him, ſhall mark or 
allow any barrel or other meaſure which ſhall contain more or leſs than the 
ſaid ſtandards remaining in his cuſtody, the perſon ſo doing ſhall forfeit for 
every ſuch barrel or other meaſure ſo ſeated or allowed by him fifty pounds, 
the one moiety to the king, and the other moiety to him that will ſue for 
the ſame, to be recovered by action in any of his majeſty's courts of record 
at Dublin. /. 6. | 

And by the 4 Ann. c. 14. In caſe the mayor far the time being of any 
city and town that is a county of itſelf, ſhall neglect to provide a ſet of 
braſs ſtandard weights, or ſhall neglect to appoint and ſwear a weighmaſter, 
or ſhall neglect to provide a true balance or beam with ſcales and weights 
ſufficient and convenient for the weighing of goods between buyer and ſel- 
ler, every ſuch mayor or other perſon as aforeſaid, ſhall forfeit for every 
month that any of the particulars aforeſaid ſhall be wanting forty ſhillings; 
the one half to the poor of the pariſh of the city or town 'where ſuch 
forfeiture ſhall happen, the other half to ſuch perſon as ſhall inform and 
proſecute for the ſame as herein after directed. /. 5. | 

And in caſe there ſhall not be a ſet of braſs ſtandard weights provided in 
each county at large in this kingdom in manner aforeſaid, the juſtices of 
aſſize at every aſſizes, and the juſtices of the peace at their quarter ſeſſions 
ſhall inquire thereof, and ſhall fine the ſaid county in any ſum not ex- 


ceeding five pounds, and eſtreat the ſame into her majeſty's court of 
9 | EX- 
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exchequer, and fo continue every aſſizes and ſeſſions until the ſaid weights 3 
ſhall Be provider. R * 

In caſe the chief magiſtrate of any borough or market toyn, or the per- 
ſons to whom the toll and cuſtoms of any market town ndtbeing a cor- 
poration doth belong, ſhall neglect to appoint' and ſwear a 'weighmaſter, 
or ſhall neglect to provide a true balance or beam with ſcales and weights 
ſufficient for 'the ' weighing of all goods, every ſuch chief magiſtrate 
of any borough or market town being a corporation, or' the perſons to 
whom the toll or cuſtoms of any market town, being or not being a cor- 
poration of itſelf, doth belong, ſhall forfeit forty ſhillings for every month 
that any of the 'particulars aforeſaid ſhall be wanting; the one half to be 
to the poor of the pariſh,” and the other half to the perſons that ſhall in- 
form of and proſecute the fame in manner as is hereafter directed. 

It ſhall be lawful for the juſtices of the aſſize in their circuits, and the 
juſtices of the peace in their quarter-ſeſſiohs, to inquire after all offences 
againſt this act, and determine the ſame, and to iſſue their reſpective 
ene for levying the forfeitures and penalties in this act mentioned, 
to be diſpoſed of, the one moiety to the poor of the pariſh, and the 
other moiety to ſuch perſon as ſhall inform or proſecute for the ſame. 
Selling by falſe weights and meaſures is alſo an offence at the common 
law, and conſequently may be puniſhed by indictment, fine and impriſon- 
ment. 1 (4 _ # , _ _ f 24 - ns ; 


Mike. 


1. T. 2 G. 2. King and his wife againſt Zones. The plaintiff Jaues de- Woman mar- 
| clared againſt Judith Parnell, upon ſeveral promiſes. * She by the ring peaciag 
name of Judilh King appears by attorney, and pleads non aſſumplit. And 
after a verdict for the "plaintiff, ſhe and Edward King bring a wnt of 
error, and aſſigned for erfor, that the has appeared and pleaded as a feme 
ſole; FE TIA the time of her appearance and plea ſhe was married to the 
faid Edward King. But by the court,” This is to abate the plaintiff's writ 
by the act of the defendant, which was never allowed; we muſt take it, 
that at the time of bringing the action, the defendant was a ſerne ſole, be- 


: cauſe they pretend to carry it back no farther than the appearance. And 

plaintiffs would be in a fine condition, if after they have arreſted a woman, 

- flie ſhall be allowed to 'overthrow: their proceedings by a ſubſequent mar- 

riage. And the judgment was affirmed. Ar. 8 1iIII1 . 

5 2. A wife,” or feme covert, is ſo much favoured in reſpect of that power Committingof- 
l and authority which her huſband has over her, that ſhe. ſhall not ſuffer any ed og her 


puniſhment for committing à bare theft, in company with, or by .coertion 
of her huſband.” 1 [Haw: 2. 7 Fi Ne TE tis 
But if ſhe'commit a theft of her own voluntary act, or by the bare com- 
marid f her huſband; or be guilty of treaſon, murder, or robbery, in com- 
- Pany wich, or by coertion of her huſband, ſhe is puniſhable as much as if 
dhe ere ſole, becauſe of the odiouſneſs and dangerous conſequence of theſe 
crimes. 1 Haw. 2. 1 H. H. 4). Dalt. c. 157. nig 5 


And the coertion of the huſband is only a preſumption till the contra 
appear; for if upon the evidence it can clearly appear, that the wife was 
not drawn to it by the huſband, but that ſhe was the principal actor and in. 
citer of it, ſhe ſeems to be guilty as well as the huſband. 1 HF. x 

=. 
VE Ts, | A wife ſhall not be deemed acceſſary to a felony for receiving her hu. 
ceiving her band who has been guilty of it; as her huſband ſhall be for receiving her. 


huld.ind. becauſe ſhe is under the power of her huſband, and ſhe is bound to receive 
him. r Haw. 2. 1 H. H. 47 | 
Keeping a 4. But a wife may be indicted together with her huſband, and condemned 


bauch nou!e. to the pillory with him for keeping a bawdy houſe for this is an offence a; 
to the government of the houſe, in which the wife has a principal ſhare; 


ard alſo ſuch an offence as may generally be preſumed to be managed by 
the intrigues of her ſex. 1 Haw. 2. 
Wife to ſuffer 5. And generally, a married woman ſhall anſwer as much as if ſhe were 
corporally ; but : , | 
the huſband to 1ole, for any offence not capital, againſt the common law or ſtatute; ard if 
pay the forfei- jt be of ſuch a nature that it may be committed by her alone, without 
OR the concurrence of her huſband, ſhe may. be puniſhed for it without the 
huſband, by way of indictment ; which being a proceeding grounded mere- 
ly on the breach of the law, the huſband ſhall not be included. in it for an 
offence to which he is no way privy. But if a wife incur the forfeiture of 
penal ſtatute, the huſband may be made a party to an action or infor- 
mation for the fame (as he may generally to any ſuit for a cauſe of ac- 
tion given by his. wife), and ſhall be hable to anſwer what ſhall be reco- 
vered thereupon. 1 Haw. 3. 
Eloping. 6. If a wife willingly leave her huſband, and go away, and continue with 
her advouterer, ſhe ſhall be barred for ever of action to demand her dower. 
r3 Bd. x. fl. 1. c. 34. | 
M. 12 C. Morris and Martin. Action for meat and other things pro- 
vided for the defendants wife. The defendant proved the went away 
from him with an adulterer. Raymond Ch. J. held, that the huſband 
ſhould not be charged for neceſſaries for her, tho' the plaintiff who pro- 
vided for her had no notice; and he ſaid Ch. J. Holt always ruled it ſo. 
Str. 647. | 
ES 1 G. Mainwaring and Sands. In an action againſt the huſband for 
a laced head fold to the wife, it was proved, that the wife lived from 
her huſband in adultery, and that ſhe told the plaintiff ſhe had a huſ- 
band, but that ſignified nothing, for ſhe would pay him herſelf. Ray- 
mond Ch. J. held the defendant not chargeable, and ſaid he ſhould have 
ruled it ſo, if there had been no actual notice, which only ſtrengthened 
the caſe. Str. 706. | | | 
F. 4 C. 2. Child and Hardyman. Action for linen fold to the defendant's 


wife. Upon non aſſumpfit, the delivery was proved. And the defendant 


proved that ſhe had lived in a very lewd manner; one Mr. Not frequently 
coming to her at her huſband's houſe, and they were locked up together in 
a bedchamber ; and other indecencies paſſed between them. And it was al- 
- fo proved, that ſhe ſeveral times went to the houſe of this Vort, a gentle- 
man in WÄillſbire, who lived within three miles of the defendant's houle. 


e did not appear farther, than that he diſliked her going and ſtaying os 01 
| ott 


— — wo moo 
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Notts. But under theſe circumſtances, the huſband and wife continued to 
live together. Afterwards, ſhe went away from him, and went to Martho- 
Fough, where ſhe reſided for ſome time; but after the leaving her huſ- 
band's houſe, it did not appear that ſhe ever ſaw Mr. Nort, or lived in a 
lewd manner. After ſome time, ſhe ſent Lucas an attorney to her huſband, 
to deſire that he would receive her again; the huſband told him, that if ſhe 
came again, ſhe ſhould never fit at the upper end of his table, nor have the 

vernment of the children, but ſhould live in a garret. Then Lucas pro- 

ſed to him, to make her an allowance, and propoſed about 80 or 100 J. 
a year, he being worth about 5 or 600 J. a year. But that was not 
complied with; and afterwards ſhe came to London, and bought the 
linen, to the amount of 53 J. By Raymond Ch. J. If a woman elopes from 
her huſband, though ſhe does not go away with an adulterer, or in an adul- 
terous manner; the tradeſman truſts her at his peril, and the huſband is not 
bound. And this hath been fo adjudged in 2 or 3 caſes, Indeed if he re- 
fuſe to receive her again, from that time it may be an anſwer to the elope- 
ment. In this caſe he doth not abſolutely refuſe to receive her again; but 
that ſne ſhould neither ſit at his table, nor have any government of the chil- 
dren, but ſhould be kept in a garret; and ſhe deſerved no better uſage. 
And the plaintiff was nonſuit. Str. $75. 

M. 18. G. 2. Bolton and Prentice. In afſumpfit for goods fold and deliver- 
ed to the defendants wife, the caſe appeared to be, that the defendant and 
his wife had formerly lodged at the plaintiff's houſe, and the plaintiff fur- 
niſhed her with goods ; and the defendant finding the plaintiff had helped 
her to pawn her watch, and ſuſpecting he confederated with her, left the 
lodgings, after paying the plaintiff his bill, and forbidding him ever truſting 
her again. After this the defendant and his wife cohabited together for a 
year; when, without any cauſe appearing, he left her, locked up her 
cloaths, and upon her finding him out, refuſed to admit her, and ſtruck 
her, and declared he would not maintain her, or pay any body that did. In 
this diſtreſs ſhe borrowed cloaths of her friends, and applied to the plaintiff, 
who furniſhed her with neceſſaries according to the defendant's degree; 
which the defendant refuſing to pay for, this action was brought; and upon 
trial the jury found for the plaintiff,” Upon motion for a new trial, the 
court held the verdict was right; for whilſt. they were at the plaintiff's 
there was a particular reaſon for the particular prohibition ; yet the cauſe- 
leſs turning her away deſtitute afterwards, gave her the general credit 
again: and if a huſband ſhould be allowed, under the notion of a particu- 
lar prohibition, to deſtroy her obtaining credit in one place, he may in the 
| | flame manner prevent it with all people ſhe is acquainted with. He appears 
; | to be a wrong doer, and therefore has no right to prohibit any body. They 

| diſtinguiſhed this caſe from the caſe of Mauby and Scott, 1 Sid. 109. for 
there the wife was guilty of the firſt wrong in eloping. Str. 1214. | 

4 . Of women carried awa Z. violently, or againſt their wills, 2 Inſt. Cerriing ler 
t 7 9 (VIZ 1 Yo 8 ſs al 00s 2h et 

4135.) with the goods of their huſbands, the king ſhall have the ſuit for the 72 with he 
/ goods ſo taken away, 13 Ed. 1. fl. 1. c. 34. That is, it ſhall be felony. goods, 

N And ſo, if any man takes another man's wife, with her huſband's goods, 


» 


againft the huſband's will, this is alſo felony. Dalt. c. 157. 
A F 2 | 8. But 


uſband's | MEM) SH} 

goods. 9 to a ſtranger „Jet 
JJ a MOT e b.. 

Guilty of for- A bf Wi at 18 done 


cible entry. 


act or default 


Gy 


13 * ikewile if ſhe ſhall commit any riot, or do any tre paſs or other 
? aſe avs x9 O97 ENTS OL. enen Gia oy 
or Ku. d for, a treſpaſs, done by the wife, or 


Recchving ſto- 1 1. If a woman, receive ſtolen 


len goods. 


the wife herſelf; and as for impriſonment, or other PrRoral Pain, it ſhall be 
inflicted upon the wife only, and not upon the huſband for ife's act or 
delete. Das. Gil 8 © ihe t wo Dated ds os 3 . 

M. 19 C. 2. Finch and his wife againſt Duddin and his Wife. In an 
action for a battery of the plamtiff's wife by the defendant's wife, there was 
judgment for the plaintiffs, and the wife of the defendant was only taken 
in execution. She moved to be diſcharged, but upon affidavits of endea- 


- 


vours to take the huſband; and it not appęaring there Was any deſign 
to ſcreen him, the court refuſed it, on the authority of Hit and Meller 
Str. 1237. 12 >] (1: 53 2101 E771 # 77 1 4 Ht 2! it or 
Which caſe of Pitt and Meller, T. 15; G..2, was thus: In trover againſt 
both, and judgment and execution againſt, both; the wife petitioned to be 
_ diſcharged out of cuſtody; . which , the, court refuled, ' unleſs it could be 
ſhewn, that there was fraud and colluſion between the plaiutifF and the hu. 
band, to keep hex, there. , Str, 1167. „ „ „„ „„ 
M10 C. Tarrant and, Mawr. The wife libelled in the ſpi ritual court for 
calling her whore, and there being. proceedings likewiſe for defamation a- 
gainſt ber by the other, the two huſbands enter into an agreement to ſtay 
proceedings on both ſides: and upon one of the wives going on, the huſ- 
hang moyed, for a Paddie but it was denied; for by the court, the 
ſuit is by the wife, to recover her fame, and it is not in the power of the 
huſband to reſtrain her. Str, 576. 4.35! 201 10 %% g EN 
ds jnto her houſe, Kknowj 


% . 


- 
% 


ing thereof; if her huſpand, fo ſoon as he, knoweth thereof, do forthwith 

ake-his houſe, and her, company, and. make his abode elſewhere, he ſhall 

not be charged. far her offence ,, whereas otherwiſe, the law will impute the 
fault to him, and not to her. Dali. c. . | 


12 A 
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d's goods; and 
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12. A proſecution for conſpĩracy is not maintainable againſt a huſband Guilty of con- 
and wife only ; becauſe they are eſteemed but as one perſon in law, and are — Iracy with 
preſumed to have but one will, 1 Haw. 192. | „ 
13. If a woman who is a ſervant ſhall marry, yet ſhe muſt ſerve out her Woman fer. 
time, and the huſbard cannot take her out of her maſter's ſervice. Dali. ant marrying, 


c. 5 ans l eng wer a 9 
14. Allo if a married man and his wife do bind themſelves to ſerve, Wife hiring to 


they ſhall be compelled to ſerve, according to their covenant or agree- be a ſervant. 

ment. Dall. c. 58. +. 

4 7 ye wife malicibufly kill her huſband, it is petty treaſon; but if Killing her huſ- 

the Huldand maliciouſly kill his wife, it is but murder. Dale. c. 142. e petty 
- 6. Huſband and wife cannot be witneſſes for one another; nor regu- Evidence for 

ay ainſt one another. 2 Haw. 431. or againſt her 
But A Wife may demand ſurety of the peace againſt her huſband threat- 455 

ning t6 beat Her ontrageouſly, and a huſband alſo may have it againſt his 


me. I Hale. 1 95 | | 

” nd in other criminal caſes, the wife may be a witneſs againſt her huſ- 
band, where ſhe is the party grieved; but not in civil caſes. Dalt. c. 
164. 

17, A wife cannot be bound herſelf by recognizance, but her ſureties on- Cannot be 

J Dai: . Nr | bound by re- 
1. 0 the > T- cognizance. 


18. She may ſurrender a leaſe in the court of chancery or exchequer, in May make 2 
Urrenger, 


order to renew the fame. 29 G. 2. c. 31. | | 
19. H. 1135. In the chancery. Heard and Stamford. The huſband, as Huſbands not 
ſuch, Ts Hor Walgeable in a court of equity, any more than at law, with Ic to the 
the debts of his wife after her deceaſe; no not even tho' he had a large for- after her death. 
tune with her: às on the other hand he is, during the coverture, liable to 

all her debts, altho' he got nothing with her. Ca/. Talb. 173. 3 Prere 

Will. 409. 8 


N 


Witchcraft, 


Dr the a, 28 EI. /e/. 2. c. 2. If any perſon uſe any invocations or 
conjurations of evil ſpirits for any purpoſe ; or it any perſon ſhall uſe 
any witchcraft, inchantment, charm, or ſorcery, whereby any perſon 'thall 
be killed or deſtroyed, as well every ſuch offenders in invocations or conju- 
rations as 1s aforeſaid, their aydours and counſellors, and allo every ſuch of- 
fenders in witchcraft, inchantment, charm, or ſorcery, whereby the death 
of any perſon doth enſue, their aydours and counſellors being of the faid 
offentes convicted and attainted, (hall faffer-death'as felons, and ſhall-loſe 
the privilege and benefit of 'tletgy and ſanctuary. | 
If any. perſon ſhall uſe any witchcraft, inehantment, : charm, or ſorce- 
Ty *whereby' any 2 ſhall be waſted, conſumed, or lamed in their 
550 or member, br | whereby any goods of any perſon ſhall-be deftroy- 
ed or impaired, ſüich offenders their counfellors- and aydours being there- 
f convicted, ' Thall? for their firſtoffence ſuffer impriſonment by the ſpace 


of one whole year without bail or mainprize, and once in every quarter 
of the ſaid year, ſnall in ſome market town upon the market day, 5 0 
| 3 
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Taking a wo- 
nun by IUICE, 


Witchcraft. 


ſuch time as any fairs ſhall be kept there, ſtand openly upon the pillory by 


the ſpace of fix hours, and there ſhall openly confeſs their error and of. 
fence. : 

And for the ſecond offence being convicted or attainted ſhall ſuffer death 
as a felon, and ſhall loſe the privilege of clergy and ſanctuary, ſaving to 
the wife of ſuch perſon her title of dower, and alſo to the heir and ſucceſ. 
ſors of ſuch perſon, and to all other perſons, their heirs and ſucceſſors, their 
rights, Sc. of * eſtate of inheritance, &c. 

If any perſon ſhall take upon them by witchcraft, inchantment, charm, 
or ſorcery, to tell in what place any treaſure of gold or ſilver might be 
found in the earth or other ſecret places, or where goods or things loſt or 
ſtolen ſhould be found, or ſhall practiſe any ſorcery, inchantment, charm, 


or witchcraft, to the intent to provoke any perſon to unlawful love or to hurt 


or to deſtroy any perſon in his or her body, member, goods, or chattels, 
ſuch perſons ſo offending, and being thereof convicted, ſhall for the ſaid of. 
fence, ſuffer impriſonment by the ſpace of one whole year without bail or 


mainprize, and once in every quarter of the ſaid year ſhall in ſome market 


town upon the market day, or at ſuch time as any fair ſhall be kept there, 
ſtand openly upon the pillory by the ſpace of fix hours, and there ſhall open- 
ly confeſs his or her error and offence. 

And if any perſon being once convicted of the ſame offence do eftſoons 
commit the like offence, being thereof the ſecond time convicted as is afore- 
ſaid, ſhall forfeit unto the queen, Sc. all his goods and chattels, and ſuffer 
impriſonment during life. 

But by the Br. f. 9 G. 2. c. 5. No proſecution, ſuit, or proceeding, ſhall 
be commenced or carried on againſt any perſon for witchcraft, ſorcery, in- 
chantment, or conjuration, or for charging another with any ſuch offence, 
in any court whatſoever. . . 3, 


Women, 


Concerning women conſidered as wives, or femes covert; fee title 


Wife. 


Concerning women having two huſbands, or men two wives; ſee title 
Polygamy. _ 85 

Concerning the raviſhment of women; ſee title ape. 

For clandeſtine marriages, and counterfeiting marriage licences and re- 


giſters ; ſee title Marriage. 


1. IF any perſon ſhall unlawfully and carnally know and abuſe any wo- 
man child under the age of ten years, he ſhall be guilty of felony 
without the benefit of clergy. 18 El. c. 5. 

2. None ſhall take by force any maiden within age (that is, the age of 
12 years, being the age of conſent to marriage, 2 Inſt. 182.) by her own 
conſent nor without ; nor any wife or maiden of full age, nor any other 
woman againſt her will ; on pain of impriſonment for two years, and after, 
fine at the king's will. 3 Ed. 1. c. 12. 


WD 


ſhe be ſet at liberty, to bind herſelf to him by ſtatute or obligation; ſuch 
bond ſhall be void. 31 H. 6. c. 9. 

4. Whereas women, as well maidens as widows and wives, having ſub- The of-nce. 
ſtances, ſome in goods moveable, and ſome in lands and tenements, and ny On 
ſome being heirs apparent unto their anceſtors, for the lucre of ſuch ſub- heirets, * 
ſtances, are oftentimes taken by miſdoers, contrary to their will, and after 
married to ſuch miſdoers, or to other by their aſſent, or defiled, it is 
enacted, that what perſon that taketh any woman fo againſt her will unlaw- 
fully, that is to fay, maid, widow, or wife, that ſuch taking, procuring, 
and abeting to the ſame, and alſo receiving wittingly the ſame woman ſo 
taken againſt her will, and knowing the ſame, be felony; and that ſuch 
miſdoers, takers, and procurators to the ſame, and recitors, knowing the 
faid offence, ſhall be adjudged as principal felons. 3 H. J. c. 2. And by 
the 11 F. c. 3 Benefit of clergy is taken away from the principals, pro- 
curers, and acceſſaries before. 

Upon the face of which ſaid ſtatute of the 3 H. . theſe things are re- 
quired to make the offence felony ; 1. That the maid, wife, or widow, have 
lands, or tenements, or moveable goods, or be an heir apparent. 2. That 
ſhe be taken away againſt her will. 3. That the taking was for lucre. And 

That ſhe be married to the miſdoer, or to ſome other by his conſent ; or 
be defiled (that is, carnally known.) For if theſe concur not, and he ſo laid 
in the indictment, the miſdoer 1s not a. felon within this ſtatute, but other- 
wiſe to be puniſhed. 3 [nft. 61. 1 Haw. 110. 

The ſaid act makes not only the takers, but the procurers, and abettors 


of the felony, and receivers of the woman wittingly, knowing the ſame to 


DO 


be all principal felons ; the like whereof lord Coke ſays he hath not found in 


any other ſtatute that he remembers. But by a conſtruction of the com- 
mon law, they that receive the miſdoers, aud not the woman, are acceſſa- 
ries only. 3 Inſt. 61, 62. | | 
But thaſe who are only privy to the marriage, but no way parties to the 
forcible taking away, or conſenting thereto, are not within the ſtatute. 1 1 
Haw. 110., | 5 | 
It is no manner of excuſe, that the woman at firſt was taken away. 
with her own conſent ; becauſe if ſhe afterwards refuſe to continue with : 
the offender, and be forced againſt her will, ſhe may from that time as pro- 
perly be ſaid to be taken againſt her will, as if ſhe had never given any 
confent at all; for till the force was put upon her, ſhe was in her o.] 
power. 1 Haw.. 110. Th 

Alſo, it is not material, whether a woman ſo taken contrary to her will, 
be at laſt married or defiled with her own conſent, or not; if. ſhe were under 
the force at the time. 1 Haw. 110. 5 | 
In Fullwood's caſe, M. 13 C. it was reſolved, that the woman taken 
away and married, may be ſworn and give evidence againſt the offen- 
der, who fo took and married her, tho' ſhe be his wife” de facto. 1 H. 
H. 661. e | ; 


5. 3 


3. If any perſon take by force, or otherwiſe, any woman ſole, having any Forcing her to 
ſubſtance of lands, tenements, or moveable goods, and inforce her before cm bound. 
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Taking a wo- 
gran under 1 


Momen. 


5. If any perſou aboye the age of 14 years, ſhall unlawfully take or 
© convey, or cauſe to be taken or conveyed, any maid or woman child 


unmarried, being within the age of 16 ears, out of the poſſeſſion and 
againſt the will of her father, or mother, or . he ſhall ſuffer 
two years impriſonment, or pay ſuch fine as fhall be aſſeſſed by the court, 


half to the king, and half to the parties grieved. 10 C. 1. U. 3. c. 17 


4 

- H 15 G. 2. K. againſt Cornforth and others. The court granted an in- 
formation againſt the defendants, for taking away a natural daughter under 
16, under the care of her putative father; being of opinion it was within 
this ſtatute. Sir. 1162. It 

And if any perſon ſhall ſo take away, or cauſe to be taken away, and d.. 
flour, any ſuch maid or woman child ; or ſhall againft the will or knowledge 
of the father, or if he is dead, of the mother having tuition of ſuch chilq, 
contract matrimony with her by letters, meſſages, or otherwiſe ; he ſhall be 
impriſoned for five year, or pay ſuch fine as ſhall be aſſeſſed by the cour, 
half to the king, and half to the parties grieved. / 3. 0 

And if any woman child or maiden, being above the age of 12 years, or 
under 16, ſhall conſent or agree to ſuch perſon ſo making ſuch contract of 
matrimony ; the next of kin to her ſhall have, hold, and enjoy her lands 
during the life of the perſon ſo contracting. 2 ; | 

And by the 6 Ann. c. 16. If any perſon above the age of fourteen years, 
by fraud, flattery, fair promiſes, or other indirect means, ſhall ſecretly al- 
lure,and convey away, any maid or woman child, having ſubſtance in lands 
or goods, or being heireſs to her anceſtor, and within the age of eighteen 
years, from the cuſtody or governance of the father, or mother, or guardi- 
ans of ſuch maid or woman child, againſt the will of the father or mo- 


ther, or of ſuch perſons who ſhall then have the guardianſhjp, or of ſuch 


other perſons as ſhall then lawfully have the keeping, education or govern- 
ment of ſuch maid or woman-child, and ſhall contract matrimony with ſuch 
maid or woman-ci1ild with the conſent of ſuch child, the ſaid perſons ſo 


taking away and marrying the faid maid or woman-child, without the 
. conſent. of the parent or guardian, and in caſe there be no parent or guar- 


dian appointed, then of the lord chancellor, lord keeper, or commiſſioners 
of the great ſeal, and be thereof convicted, ſhall ſuffer impriſonment for 


three years, and ſhall be adjudged to be difabled to have or take any uſe 


or benefit of any the eſtate real or perſonal, to which ſuch maid or woman- 


child, or any perſons in truſt for ſuch child at the time, of ſuch marriage, 


or at any time after ſhall be ſeized of, or intitled unto. 
If any maid or woman be carried away by force againſt her conſent, 


and after be married or defiled by ſuch perſons who carried her away, or 


by ang other perſon, by their aſſent or procurement, whether ſuch marriage 
or defilement be with or without the conſent of ſuch maid or woman, eve- 


ry ſuch, perſon ſo wmarrying or defiling ſuch maid or woman, and the aiders 


and procurers of ſuch forcible tabing away of ſuch maid or woman, and al 
as well principals as acceſlaries before ſuch fact committed, ſhall loſe the 
benefit of clergy, and ſhall be adjudged to be felons, and ſhall ſuffer death 
without bencfit of clergy, | 1225 

If 


Wornen, 7 


If any perſons being principal or acceſſory before ſuch offences commit 
ted, ſhall be indicted and arraigned for the taking away of any ſuch maid 
or woman by force againſt her conſent, and marrying or defiling ſuch 
maid or woman as aforeſaid, and upon their reſpective trials ſhall ſtand 
mute, or make no direct anſwer or challenge peremptorily above the num- 
ber of twenty, they, in every ſuch caſe ſhall ſuffer death, without the be- 
nefit of clergy. 

Alſo, by the 19 G.2 c. 13. If any maid or woman be carried away by 
force againſt her conſent with an intent to marry or defile ſuch maid or wo- 
man, contrary to the intent of the act (6. Ann. c. 16.) every perſon ſo carry- 
ing away ſuch maid or woman, and the aiders and procurers of ſuch far- 
cible carrying away, and all as well principals as acceſſaries before ſuch 
fact committed ſhall be adjudged felons without benefit of clergy or of 


the ſtatute. 


6. In an appeal by a woman, the appellee cannot wage battle, but muſt Appeal by a 
put himſelf upon his country. 2 Haw. 427. woman. 
Peereſſes ſhall be tried as peers, for treaſon or felony. 20 H. 6. c. ee 
7. Women upon ſtanding mute, are liable to pain fort & dure, as men to be tried. 
are. 2 Haw. 331. | | Woman ſtand- 
8. A woman being convicted for an offence, for which a man may have = 
his clergy, ſhall ſuffer the ſame puniſhment as a man ſhould ſuffer, that has Heneftt of 
the benefit of his clergy allowed; that is, ſhall be burnt in the hand, and © 
further kept in priſon as the court ſhall think fit, not exceeding one year. 9 


8 
But ſhe ſhall have the benefit of the ſaid ſtatute but once. 9 Ann. c. 


8 
4 The judgment againſt a woman, in caſe of high treaſon is, not the es bs 
ſame as againſt a man traytor, to be hanged, cut down alive, have the . 
bowels taken out, and the body quartered ; but to be drawn to the place of Lony, 

execution, and there burned : | 

And this alſo is the judgment againſt a woman, in caſe of petit treaſon 
whereas the judgment againſt a man for petit treaſon is, that he ſhall be 
hanged : | | 

But in caſe of felony, the judgment is the ſame againſt both man and 
woman, to be hanged by the neck till dead. 2 Haw. 

10. It is clear, that if a woman quick with child be condemned either . 
for treaſon or felony, ſhe may allege her being with child in order to pancy. © © 
get the execution reſpited, and thereupon the ſheriff ſhall be commanded 
to take her into a private room, and to impannell a jury of matrons to try 
and examine, whether ſhe be quick with child or not; and if they find her 
quick with child, the execution ſhall be reſpited till her delivery. But it is 
agreed, that a woman cannot demand ſuch reſpite of execution, by reaſon of 
her being quick with child, more than once. 2 Haw. 464. 

11, Women are not obliged to appear at the torn or leet. 2 Haw. 57. Attending the 
12. Mr, Hawkins ſeems to be of opinion, that a cuſtom of the inhabi- torn and leet. 
tants ſerving the office of conſtable by turns, is good; and that when it £78 the, of- 

comes to the turn of a woman inhabitant, ſhe muſt procure one to ſerve for ble, 


her. 2 Haw. 63. 
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1. IT is proper to inſert here in the firſt place, a clauſe in the ſtatute of 

the 13 Ed. 1. f. 1. c. 46. both upon its own account, and its being 
referred to afterwards by ſubſequent ſtatutes; viz. pere ſometimes i. 
chanceth, that one having a right to approve, doth then levy a dyke or ay 
hedge, and ſeme by night, or at another ſeaſon, when they ſuppaſe not to be 
eſpied, do overthrow the hedge or dyke, and it cannot be known by verdi of 
the afſize or jury, who did overthrow the hedge or dyke, and men e the 
towns near will not indic! ſuch as be guilty of the fact; the town near ad. 
joining ſhall be diftrained io levy the hedge or dyke at their own coſt, and 
to yield damages. 


One having a right to approve] Foraſmuch as the lord ought to divide 
the parts of the common improved, by the hedge, ditch, or other defence, 
now this clauſe provideth, that if perſons unknown, either in the night or 
otherwiſe, ſo ſecretly proſtrate the ditches, hedges, or other fences, as the 
lord cannot know againſt whom to bring his aſſize or other action; and 
the men of the towns next adjoining thereunto round about do not indict 
the miſdoers of the fact, thoſe next towns round about fhall be diſtrained 
to make the hedge or ditch at their own coſt, and yield damages to the lord. 


2 Inft. 476. 


Indict.] That is, indict him at the king's ſuit, either of a riot, force, or 
treſpaſs : but here it is demanded, what me have the next town round 
about adjoining to indict the miſdoers, ſeeing there is no time appointed; 
and the anſwer is, that ſeeing no time is appointed, the law doth appoint 
(as in many caſes it doth) a year and a day for the indicting of the miſ- 
doers; and by the indictment the lord ſhall know againſt whom to bring 
his action. 2 Iuſt. 476. | 


The towns near adjoining ſhall be diftrained to levy the hedge or dyke, at 
their own coft, and to yield damages] If the bordering towns do not within a 
year and a day indict the miſdoers, then ſhall the lord or other party grieved 
bring his action upon this branch, againſt the towns bordering round about 
the town wherein the fact was done, and judgment ſhall be given, that they 
ſhall at their proper coſts make the ditch or hedge, and yield damages ; and 
after judgment given, they ſhall be diſtrained to make the hedge or ditch. 
2 Infl. 477. | : 

4. voy perſon who ſhall rob any orchards or gardens ; or break or cut 
any hedge, pales, rails, or fence ; or dig, or pull up, or take up any fruit 
tree or trees in any orchard, garden, or elfewhere, to the intent to take and 
carry the fame away; or ſhall cut or ſpoil any woods or underwoods, poles, 
or trees ſtanding (the fame not being felony by the laws of this realm); 
every ſuch perſon, his procurers and receivers, knowing the fame, being 
thereof convicted by confeſſion, or oath of one witneſs, before one juſtice 
(or mayor) ſhall give to the party ſuch recompence and ſatisfaction for da- 
mages, and within ſuch time, as the faid jnſtice ſhall appoint ; and the 


ſame to be only for the firſt fault: and if ſuch offender ſhall be thought yy 
| the 
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the juſtiee not able, or do not make ſuch recompence, then he ſhall 


commit him to the conſtable where the offence ſhall be committed, or 
the party apprehended, to be whipped. And for every ſuch offence for 


e 

hs which the offender ſhall be eſtſoons committed in form afore limited, the 
s it perſon ſo offending to receive the ſaid puniſhment of whipping. 10 C. 1. 

EE RT; ; 
45 / And if the conſtable ſhall not by himſelf, or ſome other execute upon the 
7 of offender the ſaid puniſhment, the juſtice may commit him to the common 
the gaol till he comply. JJ. 2. 
2 ; 
hs Rob any orchards] Robbing of orchards doth not ſeem to be compre- 


hended in any other ſtatute, fo that the puniſhment thereof is reſtrained 
to this ſtatute : but the other offences abovementioned are further puniſha- 
ble by other ſtatutes hereafter following. 


Cut or ſpoil any ond or underwo9ds, poles, or trees landing] E. 2 Ann. 

Q. & Burnaby. The defendant was convicted upon this ſtatute, for cut- 
ting down ſeveral trees called lime trees, and damages given of 20 J. It was 
objected, that the number of the trees ought to have been ſet forth, becauſe 
this ought to be the meaſure of the damages; and if an action ſhould be 
brought for the treſpaſs, this conviction cannot be pleaded in bar, for it will 
not appear that the conviction was for the ſame trees; and therefore the 
number and quantity ought to be mentioned expreſsly in the conviction, as 
well as in an action for the treſpaſs And for this cauſe the court was of 
opinion that the conviction was ill. Cmyns. 131. 


The ſame not being felony by the laws of this realm] The diſtinction in 
which caſe ſeemeth to be this; if they be any way annexed to the freehold, 
as trees growing, or apples growing upon the trees, then the taking and 
carrying them away is not felony, but only a treſpaſs, for a man cannot 
ſteal part of the freehold; but if they be ſevered from the freehold, as wood 
cut, or apples gathered from the trees, then the taking of them is not a 
treſpaſs only, but felony. . ; 
7. If any perſon ſhall either by day or night, cut, take, deſtroy, break, Peſtroying 
throw down, bark, pluck up, burn, deface, ſpoil, or carry away, any wood wooderowing 


* ſprings, poles, wood, tops of trees, underwoods or coppice woods, thorns 1 
d or quickſets, without the conſent of the owner, or of the perſon chiefly in- 
1 truſted with the care and cuſtody thereof; or ſhall break open, throw 
down, level, or deſtroy any hedges, gates, poſts, ſtiles, railing, walls, 
it fences, dikes, ditches, banks, or other incloſure thereof; the owner may 
t have ſuch ſatisfaction and recompence from the inhabitants of the pariſhes, 
d _ towns, hamlets, villages, or places, joining on ſuch wood fprings or wood 


grounds, and recover ſuch damages againſt ſuch place or places,, and in 

; the ſame manner and form as by the (above recited) act of the 13 Ed. 1. 
#3. x. a6. = | | = 

| And by the 10 V. 3. c. 12. No perſon ſhall ſtrip bark from any 

- growing or ſtanding tree, or ſhall cut, make, or fell any goads made of 

oak ; or ſhall cut or place at their doors or elſewhere, any green trees, 
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commonly called May buſhes; or ſhall keep any goats, other than in mountain, 
under penalty of forfeiting the ſame, and of paying twenty ſhillings for 
every ſuch offence, to be levied as herein is after directed; the one moiety 
thereof to the informer, and the other moiety to the poor of the pariſh 
where ſuch perſon, ſo offending, ſhall be apprehended. / 13. 

Whereas the bark of ſtanding trees has been uſually ſtript for tanning 
hides of ſtolen cattle, in bogs and other private places; and for dying linen 
yarn, thread, and ſkins, by perſons in private houles; for remedy whereof, 
for the future, no brogue-maker or other perſon, other than publick aud 
known tanners, ſhall tan or keep in lime or other pits, in order to tanning, 
any hides or ſkins. / 14. 

And no ſpinner, weaver, ſkinner, or other perſon, not being a known 
dyer, and exerciſing the trade of a dyer, ſhall colour or dye any linen yarn, 
thread, ſkins, or gloves, with the bark of any tree, or of ſuch colour as is 
uſually dyed with the bark of any tree growing in this kingdom, under the 
pain of ſuch fine, not exceeding forty ſhillings for any one. offence, as the 
juſtices herein after appointed ſhall impoſe. | 

Every perſon, who, between ſun- riſing and ſun-ſetting, ſhall ſaw or cut 
down any tree, not being thereunto authorized by the perſon who has a right 
ro ſuch tree, ſhall, for every ſuch offence, forfeit to. the owner treble the 
value of ſuch trees, the ſame to be aſcertained by the juſtices in their public 
ſeſſions, and ſhall pay as a fine for every tree ſo cut or grubbed up, ſuch 
ſum not exceeding forty ſhillings, nor under five ſhillings, as to the ſaid 
juſtices ſhall ſeem reaſonable. And in caſe the faid perſons ſhall refuſe, or 
not be able to anſwer the damages and pay the fine, the ſaid juſtices, in open 
ſeitions, ſhall, by warrant under their hands and ſeals, commit ſuch perſons 
to the houſe of correction, for any time not exceeding or under three months, 
there to remain at hard labour, and having due correction. , 15. 

Where any perſon ſhall after ſun-ſetting, and before ſun-riling, ſaw, cut 
down, or grub up, any tree, ſuch perſons ſhall by the next juſtice of the 
peace, be committed to the county gaol as a felon, and ſhall, being thereof 
convict, ſuffer all the penalties of felony. / 16, 

All penalties and fines incurred and to be levied by virtue of this act, 
ſhall be levied by diſtreſs and ſale of goods, if need be, or by committal ct 
the perſon where no diſtreſs can be found, by warrant under the hand and 
teal of two juſtices; and all fines ard forfeitures fo levied, and not hereby 
otherwiſe diſpoſed of, ſhall be applied to the encouragement of the linen and 
hempen manufactures, and for defraying the neceſſary charge of the ſeveral 
ſeſſions, the ſame to be diſpoſed of to the uſes aforeſaid, according to the 
directions of the ſaid juſtices, which ſhall be made by them in open ſeſſions. 


J. 25. | | FR 
- Alfo by the 4 Ann. cap. . No perſon ſhall make or uſe in plowing, draw- 
ing of timber, or other work, or in wattling the walls of houſes or cabbins, 
or out-buildings, any kind of gadds or wyths of oak, aſh, birch, hazel, or 
other tree; and any perſon that ſhall offend herein, and ſhall be thereof 
convicted at the aflizes or quarter ſeſſions held for that county, ſhall forfeit 
a ſum not exceeding twenty ſhillings, to be levied by warrant from the court 
where the matter ſhall be tried or determined, the one moiety whereof to 
be to the informer, and the other moiety to the poor of the pariſh where 
the offence is committed. /. g. « 
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If any perſon unlawfully and without conſent of the owners or poſſeſſors 
ſhall take, cut, or ſpoil mw kind of wood or underwood, poles, or young 
trees, clap-boards, barrel- ſtaves, ſhingles, gadds, wyths, wattles, willows ; 
or ſhall dig or pull up any fruit trees or other trees, or break or cut any 
hedge, pales, rails, or fence; every ſuch perſon, being thereof convicted 
according to the directions of the act 10 Car. 1. fell. 2. cap. 23. ſhall, over 
and above the ſatisfaction to be made to the party grieved, pay to the poor 
of the pariſh where ſuch offence ſhall be committed, ſuch tum not exceed- 
ing ten ſhillings, as ſuch juſtice of the peace or chief magiſtrate ſhall judge 
meet, to be levied by diſtreſs and ſale of the offenders goods, by warrant of 
ſuch chief magiſtrate or juſtice of the peace. / 11. 

Provided, that where the ſatisfaction to be made to ſuch party grieved, 
ſhall, in the judgment of ſuch juſtice of the peace or other chick magiſtrate, 
be judged to amount to more than ten ſhillings, every ſuch juſtice and chief 
magiſtrate ſhall bind ſuch offender to the next quarter ſeſſions of the peace, 
to be held for ſuch county or place, who are hereby impowered to make ſuch 
order for recompence of ſuch party grieved, and payment of ſuch ſum to 
the poor of the pariſh as aforeſaid, and for levying them by diſtreſs and ſale 
of the offenders goods, as they ſhall think meet. /. 12. 

And in caſe ſuch juſtice or chief magiſtrate ſhall find that ſuch offender is 
unable to make ſatisfaction, and. pay ſuch ſum to the poor of the pariſh as 
aforeſaid, or the offender ſhall not pay the ſame, ſuch juſtice and chief ma- 
ip reſpectively, ſhall, for the firſt offence, commit ſuch offender to the 

ouſe of correction, for any. tume not exceeding one month, or ſhall order 
ſuch offender to be publickly whipt by the conſtable or other officer, at the 
next market town or place, on the next market day, as to ſuch. juſtice or 
chief magiſtrate ſhall ſeem moſt convenient. 

And if ſuch perſon ſhall again offend in any of the premiſſes, being law- 
fully convicted as aforeſaid, and not making ſatisfaction and payment as a- 
foreſaid, ſuch perſon ſhall be ſent to the houſe of correction, and be there 
kept to hard labour for three months, and alſo publickly whipt as afore- 


laid, 


And every ſuch perſon offending a third time in the premiſſes, and being 


thereof convicted, and not making payment and ſatisfaction as aforeſaid, 
ſhall be deemed an incorrigible rogue, and ſhall be ſent to the houſe of cor- 
rection or workhouſe, and there detained at hard labour for two years. 


It ſhall be lawful for any conſtable or other perſon, by warrant of any 
juſtice of the peace or chief magiſtrate of any city, town, or place within 
the limits of their reſpective juriſdictions, to make ſearch in all ſuſpected. 


houſes and places for any wood, underwood, poles, trees, clap-boards, bar- 


rel-ſtaves, pales, rails, ſtiles, poſts, gates, or for any gadds, wyths, wattles, 


willows, hedge-wood, bark, rind, or coat of any tree unlawiully come by, 
or for any wool, thread, yarn, or other matter dyed or coloured with any 
bark, rind, or coat, of any tree unlawfully barked. /. 13. | 

And if ſuch perſon ſhall find any of the premiſſes in the poſſeſſion of any 
perſon whom he ſhall ſuſpect to have been guilty of the offences aforeſaid, 


or any of them, he ſhall bring ſuch ſuſpected perſons before any juſtice or 
chief magiſtrate, and ſuch ſuſpected perſon ſhall make proof before ſuch 
juſtice or chief magiſtrate, to his ſatisfaction, that ſuch trees, timber, tim- 


ber-wares, wood, and underwood, and the bark with which ſuch wool, 


thread, 
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this act Shall be read at every aſſizes and ſeſſions. /. 6. 
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thread, or yarn was reſpectively coloured, were fairly and honeſtly bought 
by ſuch ſuſpected perſon, or given to him; or in default thereof, ſuch ju. 
pected perſon ſhall be judged, and ſhall ſtand convicted of the breach of 
this act, and ſhall be ſubject to the ſeveral penalties above inflicted for the 
firſt, ſecond, and third offences before-mentioned. 

If it ſhall appear upon oath to any juſtice of the peace or chief magiſtrate, 
that any perſons have bought or received any ſuch trees, timber, timber. 
ware, wood, underwood, hedgewood, bark, rind, or coat of trees, fiom 
any perſons, whom the perſon ſo buying or receiving the ſame, had juſt 
cauſe to ſuſpect to have ſtolen or unlawtully come by the ſame, it ſhall be 
lawful for ſuch juſtice of the peace or chief magiſtrate to award the party 
who bought the ſame to pay the treble value thereof to the perſons from 
whom the ſame were ſtolen or unlawfully taken, fo as ſuch treble value doth 
not exceed the ſum of thirty ſhillings; and in default of payment, to levy 
the ſame by diſtreſs and ſale of the goods of ſuch perſon, by warrant under 
the hand of ſuch juſtice of the peace or chief magiſtrate. /. 14. 

And if ſuch treble damages ſhall exceed thirty ſhillings, then ſuch juſtice 
or chief magiſtrate ſhall bind over ſuch perſon to the next quarter ſeſſions; 
and the juſtices at ſuch ſeſſions ſhall have power to aſſeſs and aſcertain ſuch 
treble value, and to make ſuch order for the levying thereof by diſtreſs and 
fale of ſuch offenders goods, as to them ſhall ſeem meet. 


And alſo by g Ann. cap. 5. Any perſon who ſhall cut or make uſe of any 


gadds or wyths, on their plows, carrs, carts, harneſs, tackle, or otherwiſe, 
or in whoſe poſſeſſion any gadds or wyths ſhall be found, either ſelling or 
uſing the ſame, ſhall for every gadd or wyth fo cut, uſed, or found, forfeit 
two-pence, to be immediately paid to the informer by the ſaid offenders, 
after information given. JF. 5. p42 (a 

And if the faid offenders ſhall . refuſe immediately to pay the ſame, the 
next juſtice of the peace or other chief magiſtrate within any town or cor- 


poration, is required, by warrant, to cauſe the ſame to be levied of the 


goods of the offenders. 


And if there is no juſtice of the peace or other chief magiſtrate near the 
place where ſuch gadds or wyths are found or ſeized, it ſhall be lawful for 
the conſtable of the pariſh, and he is required, where the ſaid informa- 
tion ſhall be made, to demand the payment of the penalties hereby im- 

ſed, | a | 5 
"I the perſons with whom ſuch gadds or wyths ſhall be found, ſhall 
neglect to make ſuch payment, ſuch perſons, ſo offending, ſhall be carried 
before the next juſtice of the peace, who is required to levy double the ſum 
hereby directed for ſuch offence, by fale of the goods of the offender, as be- 


fore directed. 
And in caſe no ſuch diſtreſs can be found of ſuch offender, ſuch juſtice 


ſhall, by warrant under his hand and ſeal, require the petty conſtable of the 


next pariſh, wherein there is a market town, to whip ſuch offender through 
the market of ſuch town, between the hours of ten and twelve in the day 
time, until the blood ſhall come. | 

No perſon ſhall be proſecuted for any offence before- mentioned, unleſs the 
offenders be proſecuted within one month after the offence committed; and 


And 
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Mood. 

And moreover by the 2 Geo. 1. cap. 16. It ſhall be lawful for any perſon 
to ſeize, to his own uſe, any gadds or wyths which they ſhall find in any 
fair market or place; and the perſons in whoſe poſſeſſion ſuch gadds or wyths 
are found, fhall be carrred before ſome juſtice of the peace, living near the 
place where ſuch ſeizure is made, which juſtice is required, by warrant, to 
command the petty conſtable of the next pariſh, wherein there is a market 
town, to whip fuch offender through the market of ſuch town, between the 
hours of ten and twelve in the day, until the blood ſhall come. / 10. 

And by the 8G. 1. c. 8. No perſon ſhall make uſe of any part of any 
ſaplin or tree for a bow, for a carr, or any ſaplin, gadd, or any piece of 
ſtick or wood for a back-band, for a carr, or ſcollops of oak or aſh for 
thatching of houſes; or ſhall make uſe of any oak ſaplin for walking ſticks, 
handles of whips, or ſwitches, under the penalty of forfeiting five ſhillings, 
to be recovered from and paid by ſuch FP an, being convicted of any of 
the ſaid offences by any juſtice, or the chief magiſtrate of any city or town 
corporate, upon the oath of one credible witneſs; one moiety thereof to the 
informer, the other moiety to the uſe of the poor of the pariſh where ſuch 
conviction ſhall be. F. 3. 

And in default of payment of the faid forfeiture, ſuch offender ſhall be 


publickly whipt in ſome market town, by order of ſuch juſtice or chief ma- 


giſtrate, by warrant for that purpoſe, to be made under their hands and ſeals 
reſpectively, and all magiſtrates of all cities, towns corporate, and market 
towns. 


And all juſtices of the peace in their reſpective counties, are required to 


put this and all clauſes in any former law, prohibiting the uſe of wyths and 
gadds, in execution. 


And alſo by 21 Geo. 2. cap. 13. Whereas the young timber trees and 


ſaplins are greatly deſtroyed by making bows and back-bands thereof for 


carrs, and twiſting the ſame into gadds: All carrs and carriages making uſe 


of any part of any ſaplin or tree, as for a bow or backband, or twiſted into 
gadds for backbands, halters, traces to draw by, or long gadds, ſhall, for 


paſſing through any turnpike gate, pay one penny half- penny, over and a- 


bove the toll required by any act now in force; and every horſe carrying any 


pack tied with gadds, ſhall pay one penny, over and above the toll required 


by any act now in force, for paſſing through any turnpike gate. / 15. 


A. Warrant to ſearch for ſtolen wood; on the 4 Ann. c. 9. 


Dublin. {To the conſtable of- ; 


H ER EAS A. I. 0 yeoman, hath this day made oath before 


- 


me J. P. eſquire, one of his majefty's juſtices of the peace for the ſaid 


county, that divers quantities of wood, within the ſpace of fix weeks laſt paſt, 
bave been cut, taken, and carried away off and from his lands at in 
the ſaid county [or as the caſe ſhall be]; and that be hath juſt cauſe to ſuſ- 
peat, and doth ſuſpef, that the ſaid wood, or part thereof, is concealed in the 
bouſes, outhouſes, yards, gardens, or other places belonging to ſuch * 4 


792 


that on or ſince the 


of the pariſh of: 


fum of 108, for his ſaid offence, Given under my hand and ſeal a. Ii 
the /ald county, the | 


Wood. 


aforeſaid; Theſe are therefore to require yo, 


A. O. of- yeoman, at 


to enter into and ſearch the ſaid houſes, outhouſes, yards, gardens, or other 
aforeſaid; and if 


places belonging to ſuch houſes of him the ſaid A. O. at 
on ſuch ſearch you ſhall there find any ſuch wood, that then you apprehend the 


perſon in whoſe houſe, outhouſe, or other place it ſhall be found, and bring 
him before me, or ſome other of his majeſty's juſtices of the peace for the ſaid 


county, that ſuch proceedings may be had thereupon, as to law doth appertain. 
Given under my hand and ſeal at 
in the——year——, 


B. Order for ſatisfaction to the owner; on the 10 C. 1. J. 2. 
ET > | 


HERE AS A. I. of in the ſaid county, yeoman, on 
the day of now laſt paſt, did make oath before me 
J. P. e/quire, one of his majefty's juſtices of the peace for the ſaid county, 
day of now laſt paſt, a certain quantity of wood, 
the property of him the ſaid A. I. at in the pariſh e in the coun- 
ty aforeſaid, was cut and ſpoiled. and from thence taken and carried away, 


and that he had juſt cauſe to ſuſpeft, and did ſuſpett, that A. O. o N 


in 
the ſaid county, yeoman, did cut, ſpoil, take, and carry away the ſame; And 
whereas the ſaid A. O. was on the day of- now laſt paſt, apprehen- 
ded by A. C. conſtable o/ in the ſaid county, carrying wood ſuſ pecled to 
be ſtolen by bim the ſaid A. O. [Or, whereas a certain quantity of wood, 
ſuſpected to be ſtolen, was this day, by virtue of my warrant for that purpoſe 
direcled to the conſtable off in the ſaid county, found in the houſe (or 0- 
ther place) of the ſaid A. O. at aforeſaid] And whereas the ſaid A. 
O. being now brought before me, hath not given to me any ſatisfattory account 
how he came by the ſaid wood, nor can produce the party of whom he bought 
the ſame, nor any credible witneſs to teſhify upon oath the ſale thereof, there- 


fore the ſaid A. O. is convicted by me of cutting, ſpoiling, taking, and carry- 


ing away the ſaid wood; And whereas alſo it is duly proved before me, that 
A. I. / aforeſaid, yeoman, was and is the owner of the ſaid wood, and 
that the ſaid offence was committed at aforeſaid, in the pariſh of 
in the ſaid county, I do therefore hereby order and appoint the ſaid A. O. with- 
in the ſpace of —days now next enſuing, to pay unto the ſaid A. I. the ſum 


pf-———1n recompence and ſatisfaction for damages done unto him the ſaid 


A, I. by him the /aid A. O. in cutting, ſpoiling, taking, and carrying away 
the ſaid wood; and I do alſo hereby order the ſaid A, O. within the ſpace of 
days now next enſuing as aforeſaid, to pay to the overſeers of the poor 
aforeſaid, for the uſe of the poor of the ſaid pariſh, the 


day of- . 


C. Com- 


in the ſaid county, the————day of 


Mood. 


0 

er C. Commitment thereupon for non-payment. 

if vat | 

he j To the conſtable of and to the keeper of the houſe of cor. 
1 Dublin. 0 rection at in the ſaid county. NT 
1 . | | 

n, HEREAS A. I. of ——in the ſaid county, yeoman, on the——day 


of W of— now laſt paſt, did make oath before me J. P. eſquire, one of 
his majeſty's juſtices of the peace for the ſaid county, that within, the ſpace of 
fix days then laſt paſt, a certain quantity of wood, . the property of him the ſaid 
A. I. at in the pariſh of———1n the county aforeſaid, was rut and 
ſpoiled, and from thence taken and carried away; and that he had juſt cauſe 
to ſuſpett, and did ſuſpect, that A. O. off in the ſaid county, yeoman, did 
cut, ſpoil, take, and carry away the ſame; And whereas the ſaid A. O. was 
on the day o, now laſt paſt, apprehended by A. C. conſtable of —. 
in the ſaid county, carrying wood ſuſpected to be ſtolen by him the faid A. O 
Or, whereas a certain quantity of wood, ſuſpefted to be flolen, was on the 
da f——now laft paſt, by virtue of my warrant for that purpoſe di- 
refted to the conflable of — in the ſaid county, ſand in the houſe (or other 
place) of the ſaid A. O. at aforeſaid;) And whereas the ſaid A. O. 
on the———day of ——now laſt paſt, having been brought before me, did not 
and could not give to me any ſatisfattory account how he came by the-ſaid wood, 
nor could produce the party of whom he bought the ſame, nor any credible wit- 
neſs to teftify upon oath the ſale thereof, and thereupon was by me convitted of 
cutting and ſpoiling the ſaid wood, and ordered to pay to the ſaid A. I. the 
owner of the ſaid wood, the ſum of ———within—— days then next enſuing, 
in recompence and ſatisfattion for damages, and alſo the ſum of 108. to the 
overſeers of the poor of the pariſh of ——aforeſaid, where the ſaid offence 


pears to me, that the ſaid ſeveral ſums have been duly demanded of him the 
ſaid A. O. but that he the ſaid A. O. hath refuſed, and doth refuſe to pay, 
and hath not yet paid the ſame, nor any part thereof : 1 do therefore hereby re- 
quire you the ſaid conſtable ofe aforeſaid, to convey the ſaid A. O. 10 the 
ſaid houſe of correction at. . aforeſaid, and to, gJeliver him to the keeper 
thereof, together with this warrant : And I do hereby command you the ſaid 
keeper to receive him into your cuſtody in the ſaid houſe f correttion, and there 
to detain him for the ſpace f. days. Herein fail you not. Given under 
my hand and ſeal, at—— 
err 
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be whipt, then ſay, I do therefore.\ berehy. command-you the /, aid: conſtallle 


forthwith to rerei ve the ſaid A. O. into your cuſtody, and to ſtrip bim nals 


from the middle upwards, and ubip him until bis body be bloody. 
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was committed, for the uſe of the poor of the ſaid pariſb; And whereas it ap- 


n the ſaid county, the——day in the. 


D. If inſtead of being ſent to the houſe of correction, he is ordered to 
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E. Order for the buyer of iolen wood, to pay treble damages, 


on the 4 Ann. c. 9- 

W one of his majeſty's juſtices of the peace for the ſaid county, 
that A. O. of- —yeoman, did withtny the ſpace of fix weeks now laſt paſt 
buy ſeveral, burdens of wood of B. O. of ———yeoman, and thut be the ſaid 
B: 6 is- jufly ſuſpected to e ftolen-the ſame from K. I. ＋— —geoman, 
and that the ſdid wood, at the time when the: m A. O. ſo bought the 2 
was of the value of 10s. I do therefore herelty order, thut the- ſard A. 0. 
do forthwith pay unto the ſaid A. I. the fum of 308: the ſame being treble va- 
lue of the ſaid wood fo by him bought as aforefard. Given under my hand and 
ſeal at in the ſaid county, eu Ty PO of the 


reign, of ———. | | | | | 
7 F. Warrant ef difleth fir non-payment or the fame. 
* 


xecits. the order. ben ſay, Aud xe TRE the ſaid 
A. O. hath-not. paid te the ſuid A. I the. ae fum of 30s. mr 
any part a ther: Theſe. are therefore to command. you to make diſtreſs of the goods 
and chattels of him the. ſaid A. Or and if within tbe ſpace. of [ five] days next! 
after ſuch difireſs by you made, the. ſaid nam of ——— together with reaſonable 
charges of taking and keeping the. ſatd. diſtreſs, hall nat be paid, that then 
you do ſell the ſaid goods, aud chattels ſo by you diframed, and outof. the money 
arrfing by ſuch: Tale, » pay the ſaid. ſum of ———— unto: kim the ſaid A. I. return- 
ing the averplus upon demand, unto him. the faid A. Q. the. reaſonable charge. 
25 taking, Sade * fethng 15 org ten Wierd thereout Ab dedufled. 

tuen, &. 


HER EAS it hath been Auly proved before me their, 


— 


G. commitment for deſtroying trees; on che 10 o W. c. 12. 


To che conſtable of ————and to the keeper of the houſe of cor- 
——{ To the the ſaid county. | | 


ORASMUCH as 0 K. O. of —im the county aſp aid yeoman, 
i this day duly convitted before us eſquires, o 0 27 nujeſtys 
juſtices of the peace for the ſaid county, for that he the ſaid A. O. on be. 
day of- now laſt paſt, at af5reſaid, in the county aforeſaid, did 

wrongfully and maliriquſiy cut down raren [or asithe caſe ſhalb be], the 
property of Al I: oft=———yevman,. without the: con/ent-of- him the: ſaid A. I. 
the owner thireg, or , any buber pumſan c hiefly/ intruſteu with the care and 
cuftody thereof; Nn av therefore bereb ebycommund:you the ſard conftable, to con- 
vey the ſaid A. O. to the ſaid houſe of correction at aforeſaid, in the 
county aforefaid, and to deliver him to the keeper thereof, together with this 
prevept. And we do alſo hereby requ u the ſaid' keeper of the ſaid houſe 
of correction, to receive him the ſaid A. my into your cuſtody in the ſaid houſe of 


correction. 
J. Con- 
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-amereements, 35. 4 d. 


on: nan. yo; 


J. Concerning clat hiers und ther workmen. 
II. Pulling wool. 
II. Concerning the winding of wool by the ſeller. 
IV. Concerning the fulling sf cloth. 
V. Concerning the ſearching of cloth, and therein of the length, 
p breadth, aud 2oerg bt thereaf. . bots e 
VI. Concerning tbr dying of cloth. 
VII. Concerning tonters, and the flretching of cloth, 
VII. Concerning the frefſing of cloth. EI 
IX. Spinning woollen yarn. 
X. Laavs to prevent the exportation of wool and woollen cloth 
from Ireland, | 


J. Concerning olothiers and their workmen. 


Y the act 4 Ed. 4. c. 1. Cloth makers ſhall pay to the carders, ſpin- 

ſters, and all other labourers, money for their wages, and deliver woolls 

to be wrought according to the due weight, upon pain of forfeiture to the 

labourer the treble of his wages not paid; and alſo to forfeit to the la- 
bourer for every delivery of exceſſive weight to be wrought 6d. for every 
default. / . in | 0 | 
Every carder, ſpinſter, weaver, fuller, ſheerman and dyer, ſhall duly 
do his labour, upon pain to yield to the party grieved double damages. And 


every fuller in fulling, rowing, O taſeling of cloth ſhall exerciſe taſels and 


no cards, upon pain to yield to the party grieved double damages. / 6. 

And every juſtice of peace out of cities and towns, where any mayor, 
maſter, warden, or bailiffs be, and every mayor where there is no maſter, : 
and every maſter where there is no mayor, and every baihff where there 
is no mayor nor maſter, and every port-reeve where no mayor, maſter, or 
bailiff is, and every conftable of hundred, and every ſteward keeping wa- 
pentake or leet out of city or borough, ſhall have power to hear. and de- 
termine the complaints of every ſuch cloth maker and labourer, by ex- 
amination of parties, and to commit the offenders to the next gadl within 
the county, till the duties, forfeitures, and damages be paid. 

And the ſaid juſtices of peace, mayor, maſter, warden, bailiff, port- 
reeve, and fteward, upon information of any other perſon which is not 
grieved, ſhall have power within his juriſdiction to cauſe the party to come 
before him, and to examine them. . | 

And if the party by examination or due proof be found guilty, he ſal! 
forfeit to the king, or to ſuch perſons which be intitled to have fines or 
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Woollen manufacture. 


And the juſtices of peace, and other officers, ſhall have power to make 


like proceſs againſt the party, to cauſe him to appear to be examined ag 
juſtices of peace have upon information made for ſurety of peace without 
any fee to be taken. 


\ \ 


IT. Pulling wool. 


By the act 10 11 Car. 1. cap. 15. No perſon ſhall. pull the wool of 
any living ſheep, inſtead of 2 or clipping of them; and the juſtices 
of aſſize at the general aſſizes, and the juſtices of peace at their quarter- 
ſeſſions, ſnall have power to inquire of and determine offences contrary to 
this 1 and to puniſh offenders by fine and impriſonment, as they ſhall 
think fit. © 


IIT. Concerning the winding of wool by the ſeller. 


1. No man ſhall make any inwinding within the fleece, at the rolling up 
of his wool ; nor put in the ſame, locks, pelt wool, tar, ſtones, ſand, earth, 
graſs, nor any dirt; and if he do, the party grieved may bring his action at 
common law of treſpaſs and deceit. 8 H. 6. c. 22. 


IV. Concerning the fulling of clotb. 


Every fuller, in his craft and occupation of fulling, rowing, or tayſeling 


of cloth, ſhall uſe tayſels, and no cards, deceitfully impairing the faid 


cloth, on pain to yield to the party grieved his double damage : And every 
juſtice of the peace, mayor, maſter, warden, bailiff, portreeve, conſtable 
of hundred, and ſteward of leet in their reſpeCtive liberties, may hear and 
determine the ſame, and commit the offender to the next gaol till payment. 
And alfo any perſon not grieved may make information to any ſuch juſtice, 
mayor, maſter, warden, bailiff, portreeve, or ſteward ; in which caſe the 
offender ſhall forfeit to the king, or to ſuch perſon as ſhall be intitled to 
fines or amercements within their juriſdiction, 35. 44. and they may make 


proceſs againſt the party in like manner as juſtices of the peace may do 
for ſureties of the peace, without any fee to be taken for the execution of 


their offices in this behalf. 4 Ed. 4. c. 1. J 6. 
And no cloth, not fulled, ſhall be exported ; on pain of forfeiting the 
ſame, half to the king, and half to him that will ſue. 7 Ed. 4. c. 3. 


F Concerning the ſearching of cloth, and therein. of the lengtb, 


breadth,) and weight thereof. 


By the act 17 & 18 Car. 2. Cap. 15. There ſhall be an office called the 


alnage-office, and the chief officer therein ſhall be called his majeſty's al- 
nager, and ſhall be conſtituted by letters patent under the great ſeal for 
| | years 
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Moollen manufacture. 

vears or for life, and ſhall execute the ſaid office by himſelf or ſuffici 

Ties ; and ſhall by himſelf or his deputies Wale view, try, „ N 
ſearch all broad cloths, Sc. and all other cloths and commodities to be 
made of wooll, part of wooll, cotton-wooll, or otherwiſe, commonly call. 
ed the old and new drapery, before they be offered to ſale, ſhipped or 
imbarked, whether the ſame be of the length, breadth and welght limited, 
25 made, wrought, and dreſſed without ſtraining by any inſtrument 
or device. | | 

All ſaleable cloths, half-cloths, and pieces of cloths, kerſeys, freeze, cot- 
tons, ruggs, and all other cloths called the old drapery; and alſo all ſale- 
able bays, ſerges, fuſtians, ſtuffs, and other commodities made of wooll, 
part of wooll, cotton or otherwiſe, known by the name of the new dr 

ry, offered to fale, ſhipped or imbarked, ſhall be made of the length, 
breadth, and weight herein after mentioned : that is to ſay, all broad cloths 
mixed and dyed in wool, to be in length betwixt twenty three and twen- 
ty five yards out of the mill, and no more, and in breadth fix quarters 
and one half of a quarter out of the mill at the leaſt within the liſts, and 
in weight, being well thicked, ſcoured, fulled, dreſſed, and dryed, three- 
ſcore and twelve pounds, and to be all made with narrow liſts. 

And alſo all broad cloths woven white to be of the ſame breadth and 
length, and in weight threeſcore pounds. 

And kerſeys of all forts not to exceed eighteen yards in length, and to 
be full three quarters and one half quarter of the yard out of the mill in 
breadth, and in” weight being dyed in the wooll, twenty four pounds, and 
white kerſeys, every yard to weigh a pound. 

All cottons and bandle cloth to be in length twenty four yards of the 
piece, and in breadth, being fully thicked, ſcoured, and dreſſed one full 
ard. | 

Alſo all manner of baize not to exceed forty four yards in length, nor 
to be leſs out of the mill than a full yard in breadth; all broad baize, 


called hundreds or blue liſts, not to exceed threeſcore yards in length, and 


to be in breadth ſeven quarters. 

All fays and ſerges to be in length twenty four yards, and not leſs than 
a full yard in breadth. | 

All carpettings, hangings, and dornocks, not to exceed twenty four 
yards in length, and carpettings and hangings to be in breadth either ſix 
quarters or three yards, and dornocks five quarters broad. 

And other ſtuffs to be made of wooll, part of wooll, cotton-wooll, com- 
monly called the old and new drapery, not to exceed twenty four yards 
in length, and not to be leſs than a full yard in breadth within the liſt. 

And all manner of caddows and ruggs to be a yard in breadth within the 
liſt or ſelvage out of the loom. * 

And the ſaid alnager or deputies ſhall upon meaſuring, viewing, try- 
ing, ſearching, and weighing of the ſaid cloths, &c. and other commodi- 
ties ſo to be made, and to be put to fale, ſhipped or imbarked, in caſe 


* 


the ſame be found to be good and merchantable ware, ſeal or mark the 


ſame with a ſeal or mark to be allowed of by the lord treaſurer of Jre- 
land, or chancellor of his majeſty's exchequer here, 


And 


* 
* 5 
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And in caſe any of tham be found not to be merchantable, but de- 
fective and deceitfully wrought, to cut or jagg the ſame at both ends, 
thereby to note the ſame defect without any ſeal or other mark to be put 
to the ſame, to the intent that no perſons be deceived thereby. | 
And the alnager and his deputies ſhall receive to his majeſty's uſe for 
the fubſidy and alnage of all the faid claths and other ſtuffs and com- 
modities aforeſaid, as well ſealed as Jagged, and for all knit-ſtockings, 
fringes, cruels, lace, boulting, ſwadling bands or bridling to be made of 
wooll, cotton-wooll, or otherwiſe, and to be put to fale; ſuch ſums as are 
hereafter mentioned, that is to ſay : 

For every broad cloth four pence for the 3 thereof, and for the al- 
nager's fee for the ſealing of the ſame, one halfpenny ; and for every half 
cloth two pence for the ſubſidy thereof, and for the alnager's fee one far- 
thing, and fo rateably for every kind of cloth and other draperies and com- 
modities aforeſaid, called the old drapery, according to the ſeveral lengths 
of the ſame. | 

And for every piece of ſay, ſerge, ſtuff, knit-ſtockings, and of all other 
of the commodities aforeſaid, called the new drapery, for every four pound 
weight thereof for the ſubſidy of the ſame one farthing, and ſo rateably 
for every lefler proportion of the ſame ; and for the alnager's fee for the 
ſealing and jagging thereof one farthing, and fo rateably. 

And for the meaſuring, ſearching, viewing, trying, and weighing of every 
broad cloth, kerſey, ruggs, baize, cotton, and other drapery, containing in 
length twenty three yards, or between twenty three yards and twenty five 
yards, ſhall be paid to the alnager for the 1. 4 thereof for his fee two 
pence, and fo rateably for every piece of like cloth, kerſeys, ruggs, and 
of all other the like draperies and commodities aforeſaid, according to the 
number of yards and quantities that they ſhall contain. | 
And whatſoever clothier or worker of any the commodities aforeſaid, or 


any other perſons that ſhall offer to ſale, ſhip or imbark any ſuch ſaleable 


cloths, Sc. or commodities whatſoever made of wooll, part of wooll, cot- 
ton-wooll, or otherwife, called the old or new drapery made within this king- 
dom, before they ſhall be firſt meaſured, ſearched, and weighed by 
the alnager, &c. and ſhall be by ſome of them approved and marked as 
by this act is appointed to be merchantable, and that they have paid the 
ſubſidy and alnager's fee for the ſame ; every ſuch clothier and maker of 
any fuch cloths, or of any other the commodities aforeſaid, or ſuch other 

perſons offering to fale, nee ar es, ſhall forfeit all ſuch goods 
ſo offered to ſale, ſhipped or. imbarked, to his majeſty, to be recovered 
as in this act is directed. _ | 
If the alnager, his deputies or ſubſtitutes, ſhall not duly execute the (aid 
office in the due meaſuring, weighing, viewing, ſearching, trying, ſealing, 
and marking of any of the aforeſaid ſaleable cloths, Sc. or commodities 
aforeſaid, called the old and new drapery ; or if the ſaid alnager or 
deputies ſhall be negligent or otherwiſe - ſhall offend in the due execution 
of the ſaid office, the faid alnager and deputies fo offending, ſhall forfeit to his 
majeſty for the firſt offence, being convicted thereof, ten pounds, and after ſuch 
fine paid being convict of a ſecond offence, twenty pounds, and after ſuch 
ſecond fine and puniſhment impoſed, being convict of a third offence thir- 
ty 
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pounds, and ſo for each offence of that kind which they. being found 
2 y ſhall be fined: for ſeverally and reſpectively in porter as aforelaid. 
And the conviction of the ſaid alnager and recovery of the ſaid forfeiture 
ſhall be by indictment, preſentment, or information to be brought in any of 
his majeſty's courts in Dublin, or before juſtices of aſſize, or \ juice. of 
the peace at their quarter- ſeſſions where fuch offence ſhall be committed 
wherein no eſſoign ſhall be, adtnitted | / 
Every clothier and maker of cloth and ſtuffs, or any other commodities 


made of wooll, p f wooll, cotton-wooll, or otherwiſe, F N call-⸗ 


ed the old or new drapery for ſale, before they ſhall offer to ſale, ſhip or 
imbark the ſame, or any part thereof, they ſhall weave their marks into 
the head-end of all ſuch cloths, &c. and every other of the cloths and 
commodities, called'the old and new drapery,. upon pain of forfeiture of 
all ſuch cloths and other commodities as ſhall not be ſo marked. 

Provided, that neither the alnager, nor his deputies, ſhall either ſearch, 
view, try, weigh or ſeal any of the cloths, ſtuffs or commodities aforeſaid, 
made by any perſons for their own uſes, or for the uſe of their families, 
neither ſhall take or require any thing for the ſame, upon pain of forfeiture 
of five pounds to his majefty, being convicted of the ſaid offences in ſuch 
manner as by this a& 1s declared. 

There ſhall be convenient places appointed by the-alnager,, or by his de- 
puties in every city, market-town, and other convenient place, for the mea- 
ſuring, ſearching, viewing, weighing, marking, and: ſealing of all, ſuch 
cloths, Fc. and commodities aforeſaid; called old and new drapery, where- 
by every perſon. that ſhall have any of the commodities aforeſaid to be 
ſearched, viewed, meaſured, tryed, and ſealed, may know where to have 
the ſame done, and may not be drawn to travel above the ſpace of ſix miles 
from their ſeveral abodes for the perfection thereof. 


And alſo the alnager ſhall' have power to appoint in every of the counties, 


cities, villages, and places within this kingdom ſuch deputies, as well ſor 


the meaſuring, ſearching, viewing, weighing; marking and fealing of all 
ſuch cloths and commodities aforeſaid, as are hereby to be meaſured or 
ſealed; and alſo for the collecting of the ſaid ſubſidy and alnage to his ma- 
jeſty's uſe, as to the ſaid alnager ſhall be thought convenient, and likewiſe 


to perform whatſoever ſhall be. neceſſary or. lawful. to be done therein by 
the ſaid alnager. | | 


And it ſhall be lawful for the ſaid alnager, his deputies, and every of 
them, to ſearch in all ſhips and boats, fairs and markets of Jreland, as of- 
ten as occaſion ſhall require, and in the day time with the conſtable or other 
officer of the pariſh; to enter into and: ſearch all the houſes, ware-houſes; 
ſhops, or cellars of any perſons, as well within hberties, as without, where 
any ſuch cloths, or any other of the faid commodities ſhall be ſuppoſed to. . 
be, and the ſame to make ſtay of until the owners thereof have anſwered; 


their contempt therein. 


And if any perſons ſhall reſiſt or deny ſearches by the ſaid alnager, or 
his deputies, to be made as aforeſaid, they ſhall for every ſuelr offenee, be- 
ing convict thereof in manner as aforeſaid, incur ſuch penalty as the juſtiees 
before whom the perſons ſo convict ſhall think fit to impoſe, not exceeding ; 


ten pounds, 
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No ſeatcher or waiter of any ſhall knowingly permit any of the 
aforeſaid cloths, £c. or commodities to be carried into any ſhip or boat, 
unleſs the ſame be marked and ſealed by the alnager, or his deputies, or 
one of them, with the ſeal or mark thereunto ordained, upon pain of for. 
feiture of his office and impriſonment by the ſpace of fix months, being 
duly convict thereof in manner as aforeſaid. _ 

All his majeſty's officers and ſubjects ſhall be aiding and aſſiſting unto the 
alnager and to his deputies, by all lawful means for the due execution of 
the aforeſaid offices. | 

If any perſons do counterfeit, and ſet to, or take away from any the 
cloths and other commodities herein called the old and new drapery, the 
alnager's ſeal appointed to be fixed to ſuch commodities by this act, every 
perſon ſo offending, and being duly convict thereof in ſuck manner as is 
herein appointed, ſhall forfeit for every ſuch offence, as often as he ſhall 
be convict thereof in manner as aforeſaid, the ſum of ten pounds ferling 
for every ſuch offence,” to be recovered to his majeſty's uſe in manner as 

oreſaid. | 


VI. Concerning the dying of cloths 


By the act 1 R. 3. c. 8. No perſon ſhall dye woollen cloth with orchel 
or cork called jarrock, upon pain to forfeit 40 * for every cloth. Nor no 
perſon ſhall put to ſale any ſuch eloth dyed with orchel or cork, called jar- 
rock, upon pain of forfeiture of ſuch cloth. Theſe pains to run upon the 
ſeller, except that cork made within England may be ufed in dying upon 
woollwards, and in dying of cloth made only of woollwards, ſo that the 
ſame wooll and cloth be perfectly boiled and maddered. /. 15. 

Cork made in this realm may be put upon cloth that is perfectly boiled 


'and maddered. Alfo no dyer ſhall dye any cloth, except he dye the cloth 
and the liſt with one colour, without tacking any bulruſhes or ſuch like 
thing upon the liſt, upon pain to forfeit 4os. for every cloth. And no 


perſon ' ſhall put to ſale any cloth deceitfully dyed, upon pain to forfeit 
the cloth or the value; the ſame forfeiture always to run upon the ſeller. 

If any happen to ſeize woollen cloth, otherwiſe made or Het afore- 
ſaid, he ſhall bring the ſame before the mayor, bailiffs, or other governor 
of the cities, towns, or villages where ſuch ſeizing ſhall be made, to judge 
by the diſcretion of the mayor, Cc. calling to him ſuch perſons as ſhall 
ſeem convenient, whether the cloth be otherwiſe made, wrought or dyed 
than according with the acts. And if it be judged that the cloth is made 
or dyed contrary to the acts, the cloths ſhall be cut in three pieces in pre- 


ſence of the mayor, c. one part to be delivered in the exchequer by him 
that ſhall ſeize the ſame, the ſecond part to be delivered to the ſeizor, and 
the third part to be delivered to the ſaid mayor, Cc. to the uſe of the 
commonalty; the one half of all the other penalties to be to the king, and 
the other half to the king's ſubjects that ſhall ſeize or ſue for the ſame. 


1 


VII. Con - 
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V. Concerning tenters, and the firetching of cloth. 


By the act 1 R. 3. c. 8. No perſon ſhall ſet nor draw in length or breadt 
any woollen cloth after it be fully watered by tentering or A . 
on pain to forfeit the cloth. /. 7. | 

No perſon ſhall keep any tenter, or any other thing in his houſe where- 
by woollen cloths may be drawn out in length or breadth, upon pain to 
forfeit 20 J. but all tenters uſed for due ſtretching of cloth after it cometh 
from the mull, and before it be rowed, ſhall be ſet in open places. / 13. 

And all mayors, bailiffs and governors of cities, towns, and villages, 
ſhall diligently ſurvey, that all cloths put upon tenters ſhall not be drawn 
out in length and breadth, otherwiſe than before rehearſed. | 


VIII. Concerning the dreſſing of cloth. 


1. No woollen cloth ſhall be exported, till it be barbed, rowed, and 
ſhorn ; on pain of forfeiting the ſame, half to the king, and half to him 
that will ſue. 3 H. 7. c. II. 

And by the 1 Ric. 3. cap. 8. ſe. 1. No perſon ſhall put to fale any 
broad cloths, unleſs the ſame be fully watered. 

Every whole cloth and broad cloth after it be fully watered, ſhall con- 
tain in length 24 yards, and to every yard an inch, to be meaſured by 
the creſt of the cloth, and ſhall contain in breadth two yards within the 
lifts. /. 2. | 

* half cloth after his full watering, ſhall contain 12 yards in length 
with the inches, and 2 yards in breadth within the liſts; fo that the half 
cloth do not exceed 16 yards, upon pain of cutting the whole cloth in 
three pieces, and the half cloth in two pieces; and alſo to loſe for every 
whole cloth 6s. 8 d. and for every half cloth 35. 4d. and if the whole 
cloth be longer than 24 yards and the inches, and the half cloth longer 
than 12 yards with the inches, the buyer ſhall pay for as much as it doth 
exceed, ſo that the half cloth do not paſs 16 yards. /. 3. 

Every kerſey after the full watering ſhall contain in length 18 yards and 
the inches, and in breadth one yard and a nail within the liſts, upon pain of 
cutting the kerſey in two, and to loſe 3 5. 4d. the ſaid forfeitures to run 
upon the ſellers; and every the ſaid cloths ſhall be duly made through- 


+ - | oo 4 

deceitful thing, upon pain of 40 5 for every cloth. / 8. 33 
No perſon ſhall ſet or caſt upon any white cloth or kerſey, any chalk up- 

on like pain. / 9. | | 


Alſo no ſheerman or other, ſhall ſheer nox cancel any cloths, except ſuch | 


cloth be before fully watered, upon pain to forfeit 40 5. for every cloth. 

No perſon ſhall retail any woollen cloth lining nor other, except it be 
fully watered ; and after it be watered it ſhall in no wiſe be ſer nor drawn 
51 | 5 


A 7 | 
No man. ſhall ſet, caſt, or put upon any cloth any flour, or other like, 
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in length or breadth, upon pain to forfeit the cloth or the value, The ſame 


pain to run upon the ſeller of ſuch cloths. / 12. 
And by the 17 C. 2. c. 15. Every perſon preſſing of any ſort of woo]. 


en cloths with any hot - preſs, or other like deceitful means, ſhall forfeit 
all cloths ſo preſſed. J. 6. 


IX. Spinning woollen-yarn. 


By the act 7 G. 2. c. 9. The ſnap-reel whereon bay-yarn ſhall he reel. 
ed, ſhall contain one yard and three quarters and one inch in circumference, 


and each ſkain of bay yarn ſhall be three quarters and half a quarter of a 
yard in length, and no more, and each ſkain ſhall contain fix lays or cuts, 


and each lay or cut eight ſcore threads, and no more, under the following 


penalties, that is to ſay. / 1. 5 
Every reelmaker who ſhall make, and every ſpinner who ſhall uſe any 


{nap-reel for reeling of bay yarn of leſs than a yard and three quarters, and 
an inch in circumference, ſhall forfeit five ſhillings for every ſuch offence. 
And every ſpinner who ſhall make up ſkains of bay yarn, of leſs than 


three quarters and half a quafter of a yard in length, or leſs than fix lays 


or cuts to each ſkain, and eight ſcore threads to each lay or cut, ſhall for- 
feit two pence for every ſkain ſo made up, and every comber and yarn- 
maker, who ſhall knowingly ſell or expoſe to fale any yarn made contrary 
to the directions of this act, ſhall forfeit a ſum not exceeding three ſhillings 
for every hundred ſkains of ſuch fraudulent yarn, and fo in proportion for 


a greater or leſſer quantity. 
Provided that if no more than ſix threads are wanting in a lay or cut; 
and it ſhall appear that ſuch deficiency was occaſioned by miſtake, and not 


by a wilful neglect, in ſuch caſe, no penalty fhall be incurred on account 


thereof. /. 2. 


Whereas ſpinners and other perſons to whom combers or yarnmakers ſet 


out their wool to be ſpun, do often imbezzel, ſell or detain for an unrea- 


fonable time, ſuch wool, it ſhall be lawful for one juſtice of the peace, or 
the chief magiſtrate of the place where ſach offence ſhall be committed 
and complained of to determine the matter of ſuch complaint, and to award 
fuch ſatisfaction to the party aggrieved by the perſons complained of, as 
ſuch juſtice or chief magiſtrate ſhall think reaſonable, provided ſuch woot 
ſo delivered doth not exceed the value of twenty pms wt and provided 
fuch ſatisfaction ſhall not exceed ten ſhillings over and above the value of 
ſuch wool. | | 

Whereas feveral combers and other perſons do inveigle ſpinners by bribes 
and other means to change the yarn and wool of other combers left with 
fuch ſpinners to be ſpun, for other wool and yarn left in lieu thereof, every 
ſuch perſon who ſhall inveigle and get from any ſpinner, the yarn or 
wool of any other perſon, in exchange for wool or yarn left with ſuch ſpin- 


ner in lieu thereof, being thereof convicted, fhall forfeit forty ſhillings for 


every ſuch offence. / 3. 
All 
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All the penalties by this act inflicted on the reel-makers, ſpinners, and 
other manufacturers of bay yarn, or to be recovered by virtue of this act, 
ſhall be to the uſe of them who ſhall inform or proſecute for the ſame with 
effect, and ſhall be levied in the manner following, that is to ſay, upon 
information upon oath, or ſolemn affirmation, if the complainant be a qua- 
ker, to any juſtice of the peace, or chief magiſtrate of any corporation, 
againſt any perſons who ſhall have acted contrary to this act, the ſaid juſtice 
or chief magiſtrate ſhall iſſue a ſummons in writing, under his hand and 
ſeal, thereby requiring the perſons fo informed againſt, at a certain day 
and place within the limits of the county or corporation wherein the ſaid 
offence ſhall be committed, to appear before ſuch juſtice or chief magiſtrate 
to anſwer the ſaid complaint. /. 4 

At which time and place the faid juſtice or chief magiſtrate, ſhall, in the 

reſence of the perſons ſo accuſed, or in caſe of their neglect to appear, 
being duly ſummoned, proceed to the examination of the ſaid matter; and 
if it ſhall appear on evidence upon oath or ſolemn affirmation as aforeſaid, 
of one credible witneſs, that the ſaid perſons are guilty of the offences here- 
in mentioned, or of any of them, the ſaid juſtice or chief magiſtrate ſhall, 
by warrant levy the ſaid reſpective forfeitures by diſtreſs or fale of the of- 
fenders goods, and diſpoſe of the ſaid forfeitures to the informers. 

And for default of ſuch diſtreſs to be had, every ſuch offender, heing above 
the age of ſixteen years, ſhall, by warrant of ſuch juſtice or chief magi- 
ſrate be publickly ſet in the ſtocks in the next market town, on the next 
market day, in the time of high market, for any time not leſs than four 
hours, and not exceeding eight hours, or be committed to the houſe of 
correction, there to be whipt and kept to hard labour for any time not un- 
der eight days, nor exceeding thirteen days, provided that no perſon ſhall 
be proſecuted for the ſaid frauds or abuſes, unleſs the ſame be proved or 
proſecuted within thirty days after diſcovery. 

And by the 31 G. 2. c. 10. An act paſſed in the ſeventh year of his pre- 
ſent majeſty's reign, intituled, An af to prevent frauds and abuſes in bay 
yarn exported to Great Britain; and all the clauſes and proviſoes therein and 
herein after contained, are continued and made perpetual. / II. 

If any reel- maker ſhall make, or any ſpinner ſhall uſe any ſnap-reel for 
reeling bay yarn or cotton yarn, of leſs than a yard and three quarters and 
inch in thecircumference, or if any ſpinners ſhall make up ſkains of bay yarn 
or cotton yarn of leſs than three quarters and half a quarter of a yard in 
length, or leſs than fix lays or cutts to each ſkain, and eight ſcore threads 
to each lay or cutt, and ſhall be thereof convicted by the oath, or (being 
of the people called Quakers) ſolemn affirmation of the owrer of ſuch 
goods, or by the oath or affirmation of any other credible witneſs, or by the 
confeſſion of the perſons charged with ſuch offence, before any juſtice of the 
p=ace of the county where ſuch offence ſhall be committed, or where the 
perſons ſo charged reſide (which oath or affirmation the ſaid juſtices ſhall be 
required to adminiſter) it ſhall be lawful for the ſaid juſtices, by warrant 


under their hand and ſeal, to commit the perſons ſo convicted to the houſe 


of correction, or other publick priſon of ſuch place, there to be kept to hard 
labour for any time not exceeding ten days, and alſo to order the 
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convicted, to be once publick whipped at the market place, or ſome other 
publick place of the place where ſuch offender ſhall be committed. / 12. 
And in caſe of a further conviction in marmer before preſcribed for a 
ſubſequent offence of the ſame kind, it ſhall be lawful for the juſtices, be. 
fore whom ſuch conviction ſhall be had, to commit the perſons ſo again 


offending, to the houſe of correction, or other publick priſon as aforeſaid, 


there to be kept to hard labour for any time not exceeding two months, nor 
leſs than one month. 

And alſo to order the perſons fo again offending, to be publickly whipped 
at the market-place, or ſome other publick place where ſuch offenders ſhall 
be reſpectively committed, twice, or oftner, as to ſuch juſtices ſhall ſeem 


' reaſonable ; any thing in the ſaid act 7 Geo, 2. cap. g. to the contrary not- 


withſtanding, 


X. Laws to prevent the exportation of wool and woollen cloth from 
| Ireland. 7 


r. To avoid frequent repetitions under this head, it may be proper to 
premiſe (once for all) theſe things following : 

(1) Notwithſtanding the limitation of actions by the proſecutor in the 
following ſections, to one year after the offence committed: yet by a ge- 
neral clauſe 9 & 10 V. c. 40. The king may cauſe perſons guilty of ex- 
porting wool, wool fells, fuller's earth, or ſcouring clay, to be proſecut 
at any time in three years. /. 9. 5 

(2) That all actions, ſuits, and informations upon any act for preventing 
exportation of wool, wool fells, wool flocks, mortlings, ſhortlings, wor- 
ſted, bay or woollen yarn, cruels, or wool ſlightly manufactured, or ma- 
traſſes, or beds ſtuffed with combed wool, or wool fit for combing, fuller's 
earth, ſulling clay, tobacco pipe clay, or any other ſcouring earth or clay, 
from Great Britain or Ireland. | 

Or for preventing the exportation from Jreland into foreign parts, of 
cloth, ſerges, baize, kerſeys, frizes, druggets, ſhalloons, ſtuffs, cloth ſerges, 
or any other drapery made of or mixed with wool, manufactured in Jre- 
land, may be entered and proſecuted (except as is herein after other- 
wiſe expreſſed) in any court of record at Yeftminſter, or in the court of 
exchequer in Scotland, or at the quarter ſeſſions of the peace, or before any 
two juſtices out of ſeſſions in a ſummary way, or in Ireland by any law re- 
lating to the revenue. _ | | 

And if the property be claimed by any perſon, the proof ſhall lie upon 
him, and not on the officer or feizer. 12 C. 2. c. 21. , 18. 

Which clauſe hath enlarged this article very much ; by bringing in all 
thoſe ſtatutes, with which the juſtices before had nothing to do. 

(3) And if the proſecution is in any court of record at Weſtminſter, for 
any of theſe offences, in or before the ſtatute of the 10 & 11 V. c. 10. a 
capras ſhall iſſue after the firſt proceſs, ſpecifying the ſum of the penalty 
ſued for; and ſuch perſon ſhall give good bail to the officer ſerving the 
proceſs, to appear to anſwer to the proſecution; and at the time of appear- 

ance 
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ance ſhall give bail in court, to pay the penalties if convicted, or yield his 
body to priſon. / 20. 

And if any pzrſon ſhall be in priſon for want of bail, for exportation of 
wool or wool fells (or for aiding or abetting the ſame, 12 C. 2. C. 21 A 27.) 
and ſhall refuſe to appear or plead to a declaration or information to be 
delivered to him or to the goaler, by the ſpace of one term, judgment ſhall 
be entered againſt him by default; and if judgment be ſo obtained againſt 
him by default, (or by verdict or otherwiſe), and he pay not in three months 
the ſum recovered, the court ſhall order him to be tranſported for ſeven 
years. 4 G. c. 11. /. 6. 

. (4) And to prevent colluſive ſeizures, or fraudulent agreements to evade 
the penalties, none but officers of the cuſtoms, exciſe, or ſalt, except the 
officers of the guard ſhips hereafter mentioned, ſhall enter informations of 
ſeizures of wooll or woollen goods; which ſhall be proſecuted in their, or in 
the attorney general's name, and not otherwiſe. 12 G. 2. c. 21. J 14, 15. 

And if ſuch officer make any ſuch colluſive ſeizure, or fraudulent agree- 
ment, he ſhall forfeit 200. and be diſqualified for any office in the revenue; 
and the owner making ſuch agreement with him, ſhall forfeit treble value; 
to him who ſhall ſue in the courts at Weſtminſter, Dublin, or Edinburgh. 
id. /. 16. | 

But if any perſon concerned in ſuch fraudulent ſeizure or agreement, 
ſhall firſt (in three months) diſcover his offence to the commiſſioners of the 
cuſtoms, ſo that one accomplice be convicted ; he ſhall be diſcharged of 
the penalties, and ſhall have the whole money recovered. on the conviction 
(the charges firſt deducted). / 17. 


And if any perſon ſhall oppoſe or hinder any the ſaid officers, or their aſ- 


ſiſtants, in ſeizing any the before mentioned; or if any perſon armed, 
or diſguiſed, ſhal] attempt to reſcue any the ſaid goods ſeized ; he ſhall be 
tranſported for ſeven years. /. 26. 

And moreover, if any perſon offer a bribe to any officer for connivance; 
he ſhall forfeit 300 J. to him who ſhall ſue in any court. of record at Web- 
minſter. 1. 25. | 

(5) On condemnation: of any wool, or other goods above mentioned, the 
commiſſioners of the cuſtoms reſpectively ſhall cauſe them to be publickly 
fold to the beſt bidder, where they ſhall think proper; and out of the pro- 
duce of ſuch ſale, ſhall cauſe the charges of condemnation and ſale to be 
paid, and the remainder to ſuch, perſon who ſhall ſeize, inform, or fue. 12 
G. „ „ 

But if the officers ſhall receive information from any perſon, whereby any 
ſeizure is made, or any proſecution effected; fuch informer ſhall have half 
of what ſhall be recovered: F. 21. 

And if any perſon convicted in the penalty of 39. a pound (hereafter 


mentioned) be not able to pay; the commiſſioners may cauſe 1 5, a pound 
to be paid-to the informer. or proſecutor, by the receiver of the revenue. 


#02 | 

And for the proſecutor's further encouragement, by the 19 C. 2: c. 34. 
hereafter following, If on an information for ſeizure of wool (durin the 
continuance of the ſaid act) a verdict is found for the claimer ; yet if the 


judge 
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judge ſhall certify upon the record, that there was probable cauſe of ſei- 
zure, the claimer ſhall have no coſts. /. 16. 
Exporting of 2. By the 13 & 14 C. 2. c. 18. The exportation of wool was made fe. 
wool, felony. Jony ; but this was repealed by the 7 & 8 W. c. 28. and the preamble to 
the repealing clauſe ſets forth, that by the ſeverity of the penalty, the pro- 
ſecution of offenders had not been ſo effectually put in execution. But it 
doth not appear, why a reward for the informer or proſecutor was not 
thought of at that time. 
Pecuniary and 3- By the 12 C. 2. c. 32. No perſon ſhall export, nor pack or load upon 
other penalties any horſe, cart, or carriage, nor lay on board, with intent to export any 
and ſorkeitures. wool, wool fells, mortlings, ſhortlings, or any yarn made of wool, or any 
wool flocks, or any fuller's earth, or fulling clay ; on pain of forfeiting the 
ſame, and that every offender ſhall forfeit moreover 3s. for every pound 
weight whereof. / 1, 3. | 
(By the 5 & 8 W. c. 28. which, by the way, is a confuſed and ill pen- 
ned act, another penalty is appointed, to wit, the forfeiture of ſuch goods, 
and treble value, with treble coſts ; ſo that it ſeemeth, the offender may 
be proſecuted either for the wool and gs. a pound, or for treble value with 


treble coſts.) 5 
And the owner of the ſhip, knowing the offence, ſhall forfeit all his in- 


tereſt in the ſhip and furniture. 12 C. 2. c. 32. / 3. 7 C8 W. c. 28. [8 
And the maſter and mariners, knowing the offence, and aſſiſting there- 
unto, ſhall forfeit all their goods and chattels, and be impriſoned three 
months. 12 C. 2. c. 33. J. 3. 
And by the 6 G. c. 21. If the maſter, purſer, or other perſon taking 


charge of the ſhip, ſhall ſuffer any of the ſaid goods, or any tobacco pipe 
clay, to be taken in from ſhore, to be carried beyond ſea, he ſhall, beſides 


any former penalties, be impriſoned fix months. / 32. 


But if any maſter, mate, or mariner, ſhall in ſix months give an account 
to the commiſſioners of the cuſtoms, of ſuch ſhip, and goods, and offenders, 
ſo as any may be convicted; he ſhall be indemnified, and ſhall have more- 
over three fourths of the penalties recovered, clear of charges, and the king 
ſhall have the other fourth, charges deducted. 12 G. 2. c. 21. /. 23. 

And any merchant, or other perſon, offending herein, ſhall be diſabled 
to require any debt or account belonging to him from any factor or other. 
12 CT. . a Sik. | 

And the ſaid offences may be tried either in the county where the goods 
were packed, loaden, or laid aboard, or where the offender is apprehended. 
ta Gan. 32: Sg. | NIFTY : 

And the ſhip, if an alien, or perſon not inhabiting in England, be the 
owner or part owner thereof, ſhall be forfeited to the king. 12 C. 2. c. 32. 


875 


J 9. 

| And all perſons aiding or aſſiſting therein, being convicted in one year, 

ſhall ſuffer three months impriſonment, 7 & 8 W. c. 28. f. 10, 11. Pro- 

vided, that the firſt three perſons, who have been aiding or aſſiſting (not 

being owners or part owners thereof) who ſhall inform any juſtice of the 
eace of ſuch offence, whereby the penalties may be recovered, ſhall not 


ſuffer ſuch penalty. /{.-11. 
WES þ | | And 
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And moreover, all ſuch exportation ſhall be deemed a publick nuſance. 
13 C 14 C. 2. c. 18. / 11. | | 
4. And no coverlids, waddings, or other manufactures, lightly wrought, Exporting 
ſo as they may be reduced to wool again; or mattraſſes or beds ſtuffed wobl lightly 
with combed wool, or wool fit for combing, ſhall be exported from Great t. 
Britain or Ireland; on the like pain as for Exporting wool. 12 G. 2. 
„ .. „ 

5. And ** fuller's earth, or fulling clay, is exported under colour Exporting ful- 
of tobacco pipe clay, therefore no tobacco pipe clay ſhall be exported, on ler's earth in 
pain of 3 s. a pound. 13 & 14 C. 2. c. 18. / 8. 1 
6. Nor ſhall any fuller's earth, or ſcouring clay, be exported into Ireland ; Jay. vj 


on pain of 15. a pound. 2 & 10 M. c. 40. /. 2. r l. 
8. And no wool, wool fells, mortlings, ſhortlings, wool flocks, worſted, Ireland. 
Packing of 


bay or woollen yarn, ſhall be packed up in any box, barrel, caſk, caſe, cheſt, ; 
or any other package, but only in packs of leather or packcloth ; on which 
ſhall be marked on the outſide the words W OOL or YARN, in large 
letters not leſs. than three inches long; on pain of forfeiting the ſame, and 
the package, and 35. for every pound weight, to be paid by the owner or 
packer. 12 G. 2. c. 21. J 10. | | 
9. And no wool, wool fells, mortlings, ſhortlings, woollen yarn, wool To be carried 
flocks, fuller's earth, fulling clay, or tobacco pipe clay, ſhall be carried by 9 by day. 
land, but in the day time only, namely, from Mar. 1. to Sept. 29. between 
four in the morning, and eight at night; and from Sept. 29. to Mar. 1. be- 
tween ſeven in the morning, and five at night, on pain of forfeiting the ſame 
or the value. 13 & 14 C. 2: c. 18. /. 9. | 
And no wool, wool fells, mortlings, ſhortlings, wool flocks, worſted, bay 
or woollen yarn, worſted yarn, . cruels, or wool ſlightly manufactured, ſhall 
be put on board any veſſel, to be carried coaſtwiſe, or from one port to 
another in Great Britain or treland, without notice given to the officers of 
port, and bond given for the landing thereof, and a licence taken from ſuch 
officers for ſo doing; on pain of: forfeiting- the ſame, with the veſſel and 
furniture; and the bond to be ſued, if a certificate of landing the goods is 
not brought in fix months. 12 G. 2. c. 21. /. 11. | 
And to prevent colluſive landing, none of the ſaid goods, carried coaſt 
wiſe, ſhall be landed but in preſence. of the officers, and at the proper quays; 
on pain of forfeiting the ſame, or the value, and 3s. for every pound, to be 
paid by the owner. id. /. 13. ] | 
And all cocquets,. for carrying wool from any port, ſhall be written on 
paper, and not parchment (to prevent the eraſing), and ſigned by three 
officers of the port; and all certificates of landing the ſame again in any 
other port, ſhall be ſigned in like manner: And all ſuch wool, both at 
ſhipping and landing, ſhall be weighed in the preſence of the ſaid officers. 
12. By the 26G. 2. c. 11. It ſhall be lawful for any perſon, to export Exporting 


8, wool out of 
reland. 


from any port in Ireland, any wool, or woollen or bay yarn, wool fell Ireland 


ſhortlings, mortlings, wool flocks, and worſted yarn, to any port in Great 
Britain. e x! 2 AV ee enn | 
But no perſon ſhall export, or load, or ſhip, with intent to export, any 


wool, wool fells, ſhortlings, mortlings, or any woollen cloth, or manufac- 
ture, 


808 


Guard ſhips. 


WMoollen Manufacture. 


ture, out of Ireland, except it be into Great Britain , on pain of forfeiting 
the ſame, and the ſhip, and alſo 5oo/l. and the maſter, mariners, and others 
aſſiſting, 40 IJ. 10 11 V c. 10. t, 2. 

But the firſt three perſons, not being owners, or part owners, who have 
been aiding in exporting the ſame, that ſhall inform any juſtice of the peace, 
whereby the penalties may be recovered ; ſhall be freed from all penalties 
for the ſame. 3 G. c. 21. / 5. 

And bond or double value of the goods ſhall be given to the officers of 
the cuſtoms, for every ſhip exporting the ſame, that they ſhall be landed in 
Great Britain. 10 & 11 W. c. 20. ſ. 5. 13 

And no wool, or any of the faid goods, ſhall be brought into Great By;. 
tain from Ireland, but in ſhips of the built of Great Britain or Ireland; on 
pain of forfeiting the goods, or the value, together with the ſhip and furni- 
ture. 12 G. 2. c. 21. J. 6. 

And to prevent oglluſive landing, none of the ſaid goods imported from 
Ireland, ſhall be landed but in preſence of the officers, and at the proper 
quays; on pain of forfeiting the fame, or the value, and gs. for every pound, 
to be paid by the owner. id. /. 13. & 

And the commiſſioners of the cuſtoms in Treland, ſhall every ſix months 
tranſmit to the commitſtioners of the cuſtoms in England, an account of wool 


exported, from whence, the quantity and weight, by whom, in what ſhip, 


where conſigned, names of the perſons in Exgland ſigning certificates of 
landing the ſame, with the dates of ſuch certificates, and where landed, and 
the quantity aud weight contained in the certificates: Which certificates 
ſhall not be obliterated or interlined, and ſhall be written on paper, and not 
parchment. 7 & 8. c. 28. /. 6, 7. 

And a regiſter ſhall be kept at the cuſtom-houfe, London, of all the 
wool imported from Zrelaxd, the weight, number, ſhip, maſter's name, 
owner's name, and to whom conſigned; for the uſe of the commiſſioners. 
ri. £.:23%.-/- 16 

14. The commiſſioners of the admiralty ſhalt appoint 2 fifth rate ſhips, 2 
fixth rates, and 8 armed ſloops, conſtantly to cruiſe on the coaſts, particu- 


| larly between the north of Ireland and Scotland, with orders to feize all ſhips 


exporting wool to foreign parts. 

And all wool, and veſſels fo ſeized, ſhall be forfeited, and the wool 
lodged in the king's warehouſe till condemned ; and then the ſame after 
21 days (together with the veſſels ſo condemned) ſhall be fold by inch of 
candle, notice being firſt given at the cuſtom-houſe of the port where 
lodged, and on the Royal Exchange at London; one fourth of the produce 
to the commander, one fourth to the officers, one fourth to the mariners, 
and one fourth to the king (charges of proſecution and condemnation being 
firſt paid out of the king's part.) And the commander neglecting his duty 
herein, ſhall forfeit his wages, and office, and be impriſoned fix months. 
10 & 11 V. c. 10. / 16, 17, 18. 

And they ſhall alſo appoint 3 ſixth rate ſhips, and 8 or more armed 
ſloops, to cruiſe on the Britiſh and Iriſh coaſts, with orders for ſeizing all 
ſhips wherein any woollen manufactures are exported from Ireland; which 


ſhips and goods ſhall be forfeited, one fourth to the — = 
| ourt 


iting 


thers 
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fourth to the officers, one fourth to the mariners, and one fourth to the 
king, the charges being firſt paid-out of the king's part. But if the ſei- 
zure was at the information of any perſon, ſuch informer ſhall have a fifth 
part, and the reſidue be diſtributed as above. 5 G. 2. c. 21. , 1. "16 


Treck. 


I, RECK of the ſea, in legal underſtanding, is applied to ſuch wreck, what, 
goods, as after ſhipwreck at ſea, are by the ſea caſt upon the 

land ; and therefore the juriſdiction thereof pertaineth not to the lord ad- 

miral, but to the common law. 2 Inſt 167. 

2. None of thoſe goods which are called jer/am: (from being ca/t-into the ſetſam. flot- 
ſea while the ſhip is in danger, and after periſheth) or thoſe called florſam lum and lgane 
(from floating upon the ſea after ſhipwreck) or. thoſe called lagan, or hgan 
(goods thrown overboard before the ſhipwreek, which ſink to the bottom of 
the ſea) are to be eſteemed wreck, fo long as they remain upon the ſea, 
and are not caſt upon the land by the ſea; but if any of them are caſt 
upon the land by the ſea, they are wreck. Wood b. c. a. | 

3. Alſo by the 3 Ed. 1. c. 4. A bere a man, a dog, or a cat, eſcape quick Living crea- 
out of the ſhip, the ſhip or any thing therein ſhall not be adjudged wreck of ute eſcaping. 
the ſea. 


A man, a dog, or a cat] Which ſtatute being but declaratory of the com- 
mon law, theſe three inſtances are only put for examples ; for beſides theſe 
two kinds of beaſts, all other beaſts, fowls, and other. living things are un- 


derſtood, whereby the property of the goods may be known. 2 Inſt. 
167, 168. 


Eſcape quick out of the ſoip] If a ſhip be ready to periſh, and all the men 
therein (for the ſafeguard of their lives) leave the ſhip, and after, the for- 


ſaken ſhip periſheth; if any of the men be ſaved and come to land, the 


goods are not loſt. 2 Inſt. 167. | 
4. By the 17 Ed. 2. The king ſball have wreck of the ſea throughout the To whom the 


wreck belong- 
realm. eth. 


And the cauſe wherefore originally wreck was given to the crown, ſtood 
upon two main maxims of the common law. 1. That the property of all 
goods whatſoever muſt be in ſome perſon. 2. That ſuch goods as no ſub- 
ject can claim any property in, do belong to the king by his prerogative. 


2 Inſt. 167. 


. The taking of goods whereof no one had a property at the time, is $erzing wreck 


not felony ; and therefore he who takes away a wreck, before it is ſeized by not felomy. 


the perſon who has a right thereto, is not guilty of felony, and ſhall only 


be puniſhed by fine, or the like. 1 Haw. 93, 94. That is to ſay, he is 


not guilty of felony by the common law); but it is otherwiſe by the ſtatutes 


here following. 


6. To preſerve ſhips ſtranded, or in diſtreſs, from being plundered by 
the country people, it is enacted by the 4 G. 1. c. 4. as follows: Ir 
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If any perſon, beſides thoſe impowered by the officer of the cuſtoms and 
the conſtables, ſhall enter, or endeavour to enter, on board any ſuch ſhip 
in diſtreſs, without the leave of the commander, or of the officer of the 
cuſtoms, or conſtable, or one of them, or in caſe any perſon ſhall moleſt 
them in the ſaving of the ſhip or goods, or ſhall endeavour to hinder the 
ſaving of ſuch ſhip or goods, or ſhall deface the marks of any ſuch goods, 
before the ſame ſhall be taken down in a book by the commander, and the 
firſt officer of the cuſtoms, ſuch perſon ſhall within twenty days make dou. 
ble ſatisfaction to the party grieved, at the diſcretion of the two next juſ- 


| tices of the peace, or in default thereof, ſhall by ſuch juſtices be ſent to 


the next houſe of correction, where he ſhall be employed in hard labour 
twelve months. / 3. | M. 1015-0 

And it ſhall be lawful for any commander or ſuperior officer of the ſhip 
in diſtreſs, or for the officer of the cuſtoms, or conſtable on board the ſhip, 
to repel by force any ſuch perſons as ſhall without leave or conſent as afore- 
ſaid, preſs on board the ſaid ſhip in diſtreſs, and thereby moleſt them in the 
preſervation of the ſhip. J 4. | 

7. In caſe any goods ſhall be found upon any perſon that were ſtolen or 
carried off from any ſuch ſhip in diſtreſs, they, on whom ſuch goods ſhall 
be found, ſhall, upon demand, deliver the ſame to the owner, or to ſuch 

rſon by ſuch owner authorized to receive the ſame, or in default thereof, 
ſhall be liable to pay treble the value of ſuch goods, to be recovered by 
ſuch owner in an action. FJ. 5. 

8. By the ſame ſtatute, the ſheriffs, juſtices of peace of every county, 
and all mayors, bailiffs, and other head officers of corporations, and port- 
towns near the ſea, and all conſtables, headboroughs, and officers of the 
cuſtoms, ſhall, upon application made to them on behalf of any comman- 
der of a ſhip being in danger of being ſtranded, or being ſtranded, com- 
mand the conſtables of the ports neareſt the coaſts where ſuch ſhip ſhall 
be in danger, to ſummon as many men as ſhall be thought neceſſary to the 
aſſiſtance of ſuch ſhip. / 1. | 

And if there ſhall be any ſhip belonging to his majeſty, or his ſubjects, 
riding near the place, the officers of the cuſtoms and conſtables are required 
to demand of the ſuperior officers of ſich ſhip, aſſiſtance by their boats, and 
ſuch hands as they can conveniently ſpare; and in caſe ſuch ſuperior officer 
of ſuch ſhip neglect to give ſuch aſſiſtance, he ſhall forfeit 100 J. to be 
recovered by the ſuperior officer of the ſhip in diſtreſs, with coſts, in any 
of his majeſty's courts of record. TOE RY 

The collectors of the cuſtoms, and the commanding officer of any 
ſhips, and all others who ſhall act in the preſerving of any ſuch ſhip in di- 
ſtreſs, or their cargoes, ſhall within thirty days be paid a reaſonable reward 


by the commander or owners of the ſhip in diftreſs, or by the merchant 


whoſe ſhip or goods ſhall be ſaved; and in default thereof, the ſhip or 
goods ſhall remain in the cuſtody of ſuch officer of the cuſtoms, until all 
charges be paid, and until the ſaid officer of the cuſtoms, and the maſter 


or other officer of the ſhip, and all others ſo employed, ſhall be reaſon- 


ably gratified, or ſecurity given for that purpoſe, to the ſatisfaction of the 
parties £4.25. 8 ; | 1 0 ad 


Wreck, 

And 1n .caſe after ſuch ſalvage, the commander, mariners, or owners 
of ſuch ſhip ſo ſaved, or merchant, whoſe goods ſhall be ſaved, ſhall dif 
agree with the officer of the cuſtoms, touching the monies deſerved by 
any of the perſons employed, it ſhall be lawful for the commander of ſuch 
ſhip ſo ſaved, or the owner of the goods, or the merchant intereſted, and 
alſo for the officer of the cuſtoms, to nominate three of the neighbouring 
juſtices of peace, who ſhall adjuſt the quantum of the gratuities to be paid 
to the ſeveral. perſons, and ſuch adjuſtments ſhall be binding to all parties, 
and ſhall be recoverable in an action at law in any of his majeſty's courts 
of record, 1 

And in caſe no perſons ſhall appear to make his claim to the goods ſaved, 
the chief officer of the cuſtoms, of the neareſt port, ſhall apply to three 
of the neareſt juſtices of peace, who ſhall put him or ſome other reſpon- 
{ible perſon in poſſeſſion of the goods, ſuch juſtices taking an account of 
the goods, to be ſigned by ſuch officer of the cuſtoms. | | 
And if the goods ſhall not be claimed within twelve months, public 
ſale ſhall be made thereof, and if periſhable goods forthwith to be ſold, and 
after charges deducted, the reſidue of the monies, with an account of the 
whole, ſhall be tranſmitted. to his majeſty's exchequer for the benefit of the 
owner, who upon affidavit or other proof of his property to the ſatisfaction 
of one of the barons, ſhall, upon his order, receive the ſame. | 

10. If any perſon ſhall make or be aſſiſting in the making any hole in 
any part of any ſhip in diſtreſs, or ſhall ſteal any pump belonging to any 
ſhip, or ſhall be aiding or abetting in the ſtealing ſuch pump, or ſhall wil- 
fully do any thing tending to the immediate loſs or deſtruction of fuch ſhip, 
ſuch perſons ſhall be guilty of felony without benefit of clergy. /. 6. 


11. If any perſon ſhall put forth any falſe or treacherous lanthorns, lights 


or fires, with intention to ſubject any ſhip to danger or ſhipwreck, ſuch per- 
ſons being thereof convict ſhall be guilty of felony without benefit of 


clergy. / 7. 


12. If any action ſhall be proſecuted againſt any perſons for any thing. 
they ſhall dõ in purſuance of this act, all perſons ſo ſued may plead. the 
general iſſue, Sc. and if the plaintiff ſhall become nonſuit, or forbear . 
proſecution, or diſcontinue the ſuit, or if a verdict ſhall paſs againſt him, 


or judgment be given againſt him upon a demurrer, the defendants ſhall 
recover full coſts. This act ſhall be a publick act. / 8. 


12. If any officer of the cuſtoms ſhall by fraud or wilful neglect abuſe - 


the truſt hereby repoſed in him, and ſhall be convicted thereof, ſuch of- 
ficer ſhall forfeit treble damages to the party grieved, to be recovered in 


any court of record, and ſhall be incapable of any employment relating 


to the cuſtoms; 


9. ; | 
14. This act ſhall every year publickly be read in full market, on the 


market day next preceding Michaelmas day, in the public market place of 

every market town within five miles of the ſea, by the mayor or chief 

magiſtrate of every ſuch market town, or ſome other perſon by him ap- 

pointed, or where there is no ſuch mayor or chief magiſtrate, by the 

clerk of the market, or ſome other perſon by him appointed. / 10. 17 
n 
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And in default thereof, ſuch mayor, chief magiſtrate, or clerk of 
the market, ſhall forfeit forty ſhillings for every ſuch offence, to be 1cco- 
vered by civil bill, by the party who ſhall firſt ſue for the ſame. 

I5. This act ſhall not any ways extend to deprive or prejudice his ma- 
jeſty. his heirs or ſucceſſors, or any claiming nnder them, or any patentee 
or grantee of the crown, or any lords of any manors, or other perſon in 
relation to any right which they ſhall have, or lawfully may claim to any 
wrecks or goods that ſhall be flot/am, jetſam, or lagan. This act is made per- 
petual by flat. 11 C. 2. c. 9. 

16. And by the 17 G. 2. c. 1x. If the commander, mariners, or owners 
of the veſſel ſaved (purſuant to ftat. 4. G. 1. c. 4.) or the owner of the 
goods, or any perſon intereſted therein, or any perſons employed in ſuch 
ſalvage, or having any intereſt in ſuch adjuſtment, ſhall think themſelves 
aggrieved by ſuch adjuſtment, made according to the ſaid aft 4 G. 1. c. 4. 
it ſhall be lawful for ſuch perſons by petition, ſetting forth the particular 
grievances they complain of in ſuch adjuſtment, to appeal to the lord 
lieutenant, lord deputy, or chief governors and privy council of Jreland, 
or to the next going juſtices of aſſize for the county where ſuch ſhip or 
goods fhall be ſaved, after the adjuſtment made at the election of the per- 
ſon appealing. . 1. 

And the lord lieutenant or chief governors and privy council, and ſuch 
juſtices of aſſize, are authorized to receive every ſuch petition of appeal, 
and to ſend for and examine upon oath, or being of the people called 
guakers, upon ſolemn affirmation, ſuch witneſſes as ſhall be thought neceſ- 
ſary, and ſhall determine the matters contained in ſuch petition in a ſum- 
mary way; and ſuch determination of the lord lieutenant, or chief gover- 
nors and privy council, and of ſuch juſtices of aſſize, ſhall be bare ae to 
all perſons concerned. EY: | | 

17. No petition of appeal to the lord lieutenaut, or chief governors and 
privy council, ſhall be received, unleſs ſuch petition of appeal, ſhall be 
preferred within three calendar months after ſuch adjuſtment ſhall be made, 
and publiſhed by ſuch juſtices of the peace. J. 2. | 

And ſuch perſons ſo appealing, ſhall within twenty one days after the 
the preſerring of ſuch petition, ſerve the officer of the cuſtoms with a true 
copy of ſuch petition, and in default thereof, the ſaid adjuſtment ſhall be 
binding and concluſive to all perſons concerned therein. 

18. In caſe ſuch petition ſhall be preferred to the lord lieutenant, or chief 
| cat and privy council, notice in writing of the day to be appointed 

or the hearing of ſuch appeal, ſhall be ſerved on the ſaid officer of the 
cuſtoms, thirty one days at leaſt before the day appointed for ſuch hearing; 
and the ſervice of ſuch notice ſhall be deemed to be ſufficient notice to all 
perſons employed in ſuch ſervice, or claiming any benefit in ſuch adjuſt- 
ment, / 3. | 

And in caſe any ſuch perſons concerned in ſuch adjuſtment ſhall fail to 
appear on the day appointed for the hearing of ſuch appeal, it ſhall be Jaw- 
ful for the lord lieutenant, or chief governors and privy council to proceed 


therein, and to give the perſons ſo appealing, ſuch relief as if the ory 
8 ons 


. 


Wreck. 


ſons employed in ſuch ſalvage, and intereſted in ſuch adjuſtment, had ap- 
peared and made their defence. 5 

And in caſe the perſons appealing ſhall fail to proſecute ſuch appeal in 
manner aforeſaid, or that ſuch adjuſtment ſhall be confirmed upon the hear- 
ing of ſuch appeal, it ſhall be lawful for the lord lieutenant, or chief gover- 
nors and privy council, to award ſuch coſts to the parties employed in ſuch 
ſalvage, and intereſted in the ſaid adjuſtment, as they ſhall think fit. 

19. Every perſon intending to appeal to ſuch judges of aſſize, thall ten 
days at leaſt before the firſt day of the aſſizes, at which ſuch petition is to 
be preferred, ſerve the ſaid officer of the cuſtoms with a true copy of ſuch 

etition intended to be preferred at ſuch aſſizes, and the ſervice of ſuch copy 
ſhall be deemed a ſufficient notice to all perſons employed in ſuch falvage, 
or claiming any benefit from, or concerned in ſuch adjuſtment. // 4. 

And ſuch petition ſhall be filed with the clerk of the judges of aſſize, 
before the hour of twelve a clock in the forenoon of the ſecond day of the 
aſſizes, at which ſuch petition is to be preferred, and ſuch petition ſhall be 
finally heard and determined at the fame aſſizes, unleſs ſuch juſtices ſhall ſce 
ſufficient reaſon to adjourn the ſame to the next aſſizes. 

In which caſe the next going judges of aſſize ſhall finally hear and deter- 
mine the ſame; and in default of the ſervice of ſuch copy of ſuch petition, 


or in caſe of ſuch ſervice, in default of the due proſecution thereof, ſuch 


adjuſtment ſhall be binding and as valid, as if this act had never been 
made. | | 

20. In caſe there are not ten days between the making of the ſaid adjuſt- 
ment, by the juſtices of the peace, and the firſt day of the then next aſſizes 
for the ſame county, ſuch petition of appeal may be preferred to the next 
going judges of aſſize, after the expiration of the ſaid ten days after ſuch ad- 
juſtment, and ſuch petition ſhall be as good, and proſecuted in the ſame man- 
ner, as if the ſame had been preferred to the next going judges of the aſſize 


alter the adjuſtment by the ſaid juſtices of peace. / 5. 


21. If the perſons employed in ſuch ſalvage, or claiming any intereſt, or 
concerned in ſuch adjuſtment, ſhall fail to appear at ſuch aſſizes, where the 


faid appeal is proſecuted, it ſhall be lawful for the judges of aſſize to pro- 


ceed therein, and to give the perſons appealing ſuch relief, as if the perſons 
intereſted in ſuch adjuſtment had appeared and made their defence. /. 6. 

And in caſe the perſons appealing, ſhall fail to proſecute the ſaid appeal, 
or that ſuch adjuſtment ſhall be confirmed upon the hearing of ſuch appeal, 
it ſhall be lawful for ſuch judges of aſſize to award ſuch coſts to the parties 
intereſted in the ſaid adjuſtment, as they ſhall think proper, not exceeding 
three pounds. | 

22. In caſe any fact ſhall appear doubtful to ſuch judges of aſſize upon ſuch 


appeal, the ſame ſhall be tried by a jury to be returned immediately at the 


prayer of the party, or by the diſcretion of ſuch judges, and the ſaid judges 
of aſſize ſhall upon the verdict to be found on ſuch trial, make ſuch decree 


as to them ſhall ſeem meet, and the decree of ſuch judges of aſſize ſhall be 


final and concluſive to all parties concerned in the faid adjuſtment and fal- 


23. In 
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ſuch appeal ſhall be brought by ſuch commander, mariner, or owners of the 


Matech. 

23. In caſe ſuch commander, mariners, or owners of the veſſel, or the 
owner of the goods ſo ſaved, or any perſon intereſted therein, or any perſons 
employed in ſuch ſalvage, or having any intereſt in ſuch adjuſtment, ſhal] 
think proper to appeal as aforeſaid, the ſaid officer of the cuſtoms ſhall, 
upon ſuch commander, mariners, or owners of the veſſel, or the owner of 
the gocds ſo ſaved, or any perſon intereſted therein, depoſiting the money 
allotted by the ſaid juſtices of the peace, or giving ſufficient ſecurity by two 
able perſons entring into an obligation payable to ſuch officer of the cuſtoms 
in the penalty of double the fum in ſuch adjuſtment, with condition in caſe 


veſſel, or the goods ſo ſaved, or any perſon intereſted therein, to proſecute 
fuch appeal, and to pay ſuch fums as ſhall be decreed upon ſuch appeal, and 
ſuch coſts as ſhall be awarded thereon as aforeſaid, or in default of ſuch 
proſecution to pay the ſums contained in ſuch adjuſtment, and ſuch coſts as 
ſhall be awarded as aforeſaid, and in caſe ſuch appeal ſhall be brought by 
any of the perſons employed in ſuch falvage, or having a demand on ac- 
count of ſuch ſalvage, with condition to pay ſuch ſums as ſhall be decreed 
upon the hearing of ſuch appeal, or in caſe that ſuch adjuſtment ſhall be 
confirmed, or that ſuch appeal be not proſecuted, ſuch ſums as are allotted 
by ſaid adjuſtment, deducting thereout ſuch coſts as ſhall be allowed upon 
the confirmation of ſuch adjuſtment, or for the non-proſecution of ſuch ap- 
peal, deliver up ſuch ſhip and goods to ſuch perſons appealing, in the ſame 
manner as if the determination of the ſaid juſtices of the peace had been 
fully complied with. - . 
24. If upon an appeal to be preferred by virtue of this act, there ſhall be 
any coſts awarded to ſuch commander, mariner, or owners of the veſſel, or 
the owner of the goods ſo ſaved, or any perſon intereſted therein, ſuch coſts 
ſhall be allowed and deducted out of the adjuſtment fo appealed from. /. 8. 
25. In caſe any matter ſhall, upon the hearing of any appeal, by the 
lord lieutenant or chief governors and privy council appear doubtful to them, 
it ſhall be lawful for them to direct an iſſue concerning ſuch matters, to be 
tried in any of his majeſty's courts of record at Dublin, or before the juſtices 
of aſſize for the county where ſuch veſſel or goods have been ſaved, and upon 
return thereof, make ſuch decree as to them ſhall ſeem meet, which ſhall be - 
concluſive to all parties. /. 9. 
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AVING thus finiſhed the work propoſed, it may be requiſite, upon 
the whole, to ſubjoin one ſingle reflection, which will occur to every 
reader, in peruſing almoſt every one of the larger titles of this book; and 
that is, concerning the poſſibility and expediency of reforming the ſtatute 
law. The ſtatutes at large, from the very nature of the thing, have in pro- 
ceſs of time become very cumberſome, and very intricate. They are not 
to be purchaſed but for a larger ſum of money, nor to be underſtood with- 
out a greater expence of time, than a wiſe man would often chuſe to employ 


in that way. 7 
The courſe to be taken in that matter ſeems to be this: 


Firſt, actually to repeal all thoſe ſtatutes, and parts of ſtatutes, which are 
virtually repealed by ſubſequent contradictory ſtatutes. 


Secondly, to repeal all thoſe ſtatutes which are ob/o/ete, and grown out of 
uſe, by the alteration of times and circumſtances, 


Thirdly, to repeal all thoſe ſtatutes, which being neither contradicted by 
ſubſequent ſtatutes, nor become obſolete, yet are rendred »/eleſs by ſubſe- 
quent ſtatutes enacting the ſame things over again, with alterations and 
amendments. | 


Fourthly, to repeal, or alter, all thoſe ſtatutes which are frivolous, that 
is, which poſſibly cannot, or probably never will be executed: ſuch as thoſe 
which appoint an offender to be whipped by the hands of the common hang- 
man, where perhaps there is no ſuch officer ; or which prohibit an offence 
under a very ſmall penalty to be recovered in the courts at Weſtminſter, where 
the reward will not countervail the expence of recovering it. 


Fifthly, to omit all thoſe ſtatutes, which although enacted to be publꝰ 
ſtatutes, yet are only of private concern; ſuch as thoſe for bridges in rt 
cular places, or paving the ſtreets in ſuch a market town; and the lil. 


Sixthly, as _ the reſt, to lay all the ſtatutes, and clauſes of f-futes toge- 
ther, which relate to the ſame ſubject, and out of the whole t- compole one, 
two, or more uniform and conſiſtent ſtatutes ; and then t/ repeal all thoſe 


other, as workmen deſtroy the ſcaffolding when they have erected the 
building. | 


I know but of one material objection, againſt mis method of proceeding ; 
and that is, that the law being now for the moſt part well ſettled upon the 


ſtatutes, notwithſtanding their acknowledged diſorder and confuſion, _ 
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would tend to unſettle all again, by breaking the connexion which there is 
between one ſtatute and another, and one part of a ſtatute and another, al- 
tering the words and phraſes, and after all perhaps not much mending the 
matter, ſince it is poſſible that the new ſtatutes may be as liable to objections 
as the former were, | 


But this is an argument not fo much againſt the thing itſelf, as againſt 
the manner in which it may be executed, As to breaking the connexion, 
it is certain that for the moſt part there is no connexion ; and where there 
is, that may eafily be preſerved : And it ought to be laid down as an inva- 
riable rule, to retain as much as poſſible the identical words and ſentences 
of the former ſtatutes; only rejecting what is ſuperfluous, inſerting the clear 
law as it now ſtands, and putting the ſame into a form more regular, con- 
ciſe, and eaſy. And this ſeemeth no way impoſſible to be done, by any 
perſon of a tolerable underſtanding, endowed only with a clear head, and 
much patience, | 


THE END. 


